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>s  In  bold-faced  figures. 


.      ;s)^  16;   (S9)  18;  (90, 

'G,si9^7,)j38;  ('.<8)  39;  (ICJ)' 

o'i)^|3'|fl66,  107,  108)  54 

T62;''{lIo,   110)    67 

a82;  (12(5,  127)  85 

j;,x:u;i;.io;{)  22;   (54)  26;. 
''v?(60),,46;    (01,    02)  54; 
^'^.^-'(oli)  86. 

11;;(7S,  79)  12;  (80)- 

-^o);'21;    (87,  88)  22; 

'S)?;,''(iVr,|  31;  (97)  33; 

(Uif^y  *42;  (101)  43; 

no,.  Ill)  52;    (112) 

-   ■;(rillS)-62;  (U9)  63; 

(125)'73;  (120)  77; 

84;v(133)  85;  (134)- 


,;     .22:    (16)  25; 
•);'(23)''58;  (24)  65; 

'>;21;  (GO)  25; 
•     (08)  57; 

:'40;/(9  ITonst.)  43; 
'.  jiiicwill)  82. 
*V--\2Si  29;   (29)  30; 
"'  '■.).51;  (37)  53; 

.'4;- (83,  84)  20; 

"•''•'"J,   93)  44; 

(101)  65^ 


Schedule. 


(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75; 
(109)  77;  (110,   HI)  78;   (112)  81;   (113)  84;  (114)  88. 

Idaho.  —  (2)  36. 

Illinois. —(121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)15;  (129)16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138.  139)  32;  (140.  141)  33;  (142)  34;  (14.3, 
144.  145)  36;  (146,  147)37;  (148)39;  (149.150)41;  (151)  42;  (152)  43; 
(154)45;  (153.  155)46;  (156)47;  (157)48;  (158)  49;  (159)50;  (160. 
161)52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)66;  (175)67;  (176)68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75:  (1^5) 
76;  (186)78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191.  192)  85; 
(193)  86;  (194,  195)  88;  (196)  89. 

Indiana. —(112)  2;  (11.3)  3;  (114)  5;   (115)  7;  (116)  9;  (117,   118)  10;  (119) 

12;  (120.    121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;    (129)  28;    (130)  30;    (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;    (1.37)  45;    (138)  46;     (139)  47;    (140)  49;  (1,   2,   3 

Ind.  App. ;  141 )  50;    (4,  5,  6  lud.  App. ;  142)  51;  (7.  8  iii.l.  App. ;   143|52; 

(9,  10  Ind.   App.)  53;  (IJ   Ind.   App.)  54;  (13  Ind.   App.;  144)  56;  (14 

Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 

Ind.    App.)    60;    (147,    148)   62;  (18   Ind.    App.;   149)   63;  (150;  19  Ind. 

App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21    Ind.    App.)   69;  (152)71; 

(22  Ind.  App.)  72;  (153)  74;  (23  Ind.    App.;   154)  77;  (24  Ind.    Ai-u.) 

79;  (155)  80;  (25  Ind.  App.)  81;   (156)  83;   (26   Ind.   App.)  84;    (157; 

27  Ind.  App.)  87. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 

(89,  90),  48;  (91)  51;  (92)  54;  (93)57;  (94,  95)  58;  (96.  97)  59;  (98) '60; 

(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70;  (108)  75;  (109)  77;  (110)  80;    (111)  82;  (112)  84;    (113)  86; 

(114)  89. 

Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;   (51)  37;   (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (60)  72; 

(61)  78;  (62)  84;  (63)  88. 
Kentucky.  —  (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (SS)  21;  (89)  25;  (90)  29; 

(91)34;  (92)  36;  (93)  40;  (94)42;  (95)44;  (96)  49;  (97)  53;    (98)  56; 

(99)  59;  (100)  66;  (101)  72;  (102)  80;  (103)  82;  (104)  84;  (105)  88. 
LOULSIANA.  —  (39  La.  Ann.)  4;   (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;    (43  La.  Ann.)  26;    (44  La.  Ann.)  32;    (45  La.  Ann.)  40;    (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 

(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87. 
Maine. —(79)  1;  (80)6;  (81)  10;  (82)17;  (83)23;  (84)30;  (85)35;  (80)41; 

(87)  47;  (88)  51;  (89)  56;    (90)  60;    (91)  64;    (92)  69;    ^93)  74;    (94)  80; 

(95)  85. 
Maryland.  — (67)  1;  (08)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)32;  (76)35;  (77)39;  (78)  44;  (SO)  45;  (79)47;  (81)48;  (82)51; 

(83)55;  (S4)57;  (S.^i)  60;  (86)63;  (87)   67;  (»8)   71;  (89)  73;  (90)   78; 

(91)  80;  (92)  84;  (93)  86;  (94)  89. 


'    (150)15;  (151) 

32,  (1  >7)  34;  (158)  35; 

47;   (loi)  49;  (165)  62; 

64;  (171)  68;  (17-2)  70; 

S3;  (17b)  86;  (179)88. 

is'g7)  11;  (08,69,  75)13; 
3,  (7'.t)>19;  (SO)  20;  (81, 
^9)  28,  (90,  91)  30;  (92) 
>)>39;'  (99)  41;  (100)  43; 

55;  (10(5)  58;  (107)  61; 

1K>)  67,  (114)  68;  (115) 
77'''-(l'Jl,  122)  80;    (123) 

u)ji:6'Mi2)  18;  (43)  lb. 
49)^32;t(50)  36;  (61,  52, 
'  '*V97,"(r)9)5O;(G0)51; 
^iVmI)?,  G8)  64;  (G9) 
,it'  (73);;74r  (76,  77)  77} 
«i7T'lS5).^89; 

:(:j7i)>;35;  (71)  42; 
'"'^1  84;  (79)  89. 

\)  44;  (99)  17; 

\UJt3)^27;  (107)  28; 

.<  .((lio)  37;  (IIG,  117) 

i,V(V23j>45;  (124,  125)  46; 

51:'.(131);52;  (132)  53; 

''60;^(r39)  61;  (140) 

"'«9,/(147,  148)71; 

7.8;.(156)  79; 

„85,.(IG1)  86; 

o:!  (14)^43;  (15)48; 
)  'i2^h7A;p3)   75; 


=^^^29) 

26; 

(30) 

'40; 

,(38) 

41; 

:rf53 

;  (47. 

48) 

J5b)  71; 

'•'(-1" 

)83. 

.68; 

JMS] 

73; 

i^ 

r7; 

(51 

i>; 

t7  N 

.  J. 

,.Kl. 

'31; 

(54 

'  I/l 

).40; 

(56 

•M 

'St  > 

'.  J. 

'f;  J- 

L.) 

a' 
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64;  {^5  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N".  J.  L.)  72;  (57  K  T.  ?:q  ) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (tU  N.  J.  L.)  81;  (09,  (30  N.  J. 
Eq  )  83;  (65  N.  J.  L.)  86;   (til  N.  J.  Eq.;  66  N.  J.  L.)  88. 

N»w  York. —(107)  1;  (108)  2;  (l')9)  4;  (110)6;  (111)  7;  (ll'J)  8;  (113)  10; 
(114)  11;  (1*5)12;  (116,  117)15;  (118,  ll'J)  16;  (120)17;  (121)18;  (122) 
19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (12S,  129)  26;  (130, 
131)27;  (132,133)28;  (134)30;  (135)31;  (1.S6)  32;  (137)33;  (138)34: 
(139)36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  46, 
(146)48;  (147)49;  (148)51;  (149)62;  (150)65;  (151)56;  (152)67; 
(153)  60;  (154)  61;  (155)  63;  (1.^6)  66;  (157)  68;  (158,  159)  70:  (160) 
73;  (161,  1()2)  76;  (16.3,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85; 
(169,  170)  88;  (171)89. 

^OKiH  Carolina. —(97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 
17;  (105)18;  (106)19;  (107)22;  (108)23;  (109)26;  (110)28;  (111)32 
(112)   34;  (113)  37;  (114)  41;  (115)   44;  (116)   47;  (117)   63;  (118)   64 
(119)  66;  (120)   68;    (121)  61;  (122)  66;  (123)    68;  (124)  70;  (125)  74 
(126)  78;  (127)  80;  (128)  83;  (129)  85;  (130)  89. 

North  Dakota.  —(1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (G,  7)  66;  (S)  73; 
(9)  81;  (10)  88. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  29 
(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Oliio  St.)  46;  (52  Ohio  St.)  49 
(53  Ohio  St.)  53;  (54  Ohio  St)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  .St.)  63 
(58  Ohio  St.)  66;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76 
(62  Ohio  St.)  78;  (63  Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87. 

Oreoon.- (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;    (20)  23;  (21)  28;  (22) 

29;  (23)37;  (24)41;  (25)  42;  (26)  46;  (27)  60;  (28)52;    (29)54;    (30) 

60;  (31)  66;  (32)  67;  (33)  72;   (34)  75;  (35)  76;   (36)  78;  (37)  82;  (35) 

84;  (39)87. 
Pennsylvania,  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  P*.  St.)  21; 

(139.140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Fa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa,  St.)  30;  (151  Pa.  St.)  31;  (14S  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  36;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

<161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168.  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  61;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  66;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.) 

59;  (182  Pa.  St.)  61;  (1S3,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa. 

St.)  66;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa., 

St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74;  (194  Pa. 

St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa.  St.)  80:  (198  Pa. 

St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.)  86;  (201  Pa.  St.)  88 

Rhopk  Island. —  (15)  2;  (16)  27;  (17)  33;  (IS)  49;  (19)  61;  (20)  78;  (21) 
79;  (22)  84. 


■  31,  32)  17;    (33)  26 

39;  (40)  42;  (41)  44 

'>8;  (48)  59;  (49)  61 

i.")6,  57)  76;  (58)  79 


49;  (6)   56;  (7)  58; 
..(14)  86. 

fh''-2A;    (00)  25;  (91)  30 

bl)  56;  (98)  60;  (99)  63: 

^'  (105)  80;  (106)  82 


■X.   App.)  8;    (71)  10; 

(76)  18;  (77;  28  Tex, 
I  SO,  81)  26;  (82)  27; 
fex:  Cr.  Rep. ;  86)  37; 

l|;.-y;47;  (U  Tex.  Cr. 
"iiG'Tex.  Vr  Rep.)  61; 
''N0-JU71;  i3UTex.  Cr. 

?2;  (19)  75;   (20) 


i3;  (65)  36;  (66)  44; 
•2";.  (73)  87. 
|S7)24;  (88)  29;  (89) 
6.4?' (96)  70;  (97)  75; 


i;v(6)-.,36;    (7)  38;  (8) 

'-53^;n5).55;  (16)  58; 

■h)  83;  (24)  85  y 

45;t,]34)  26;  (35)  29; 
f2)^^,57;  (43)  64;  (44) 
Jo)88. 

'"17;'  (76,  77)  20;  (78) 
^ir36;  (85,  86)  39 
53;'  (93 1  57;  (94)  59 
iVio.')  72;  (103)  74 
■  84;    (111)  87 


«80;..-(9)  87. 


AMERICAN  STATE  REPORTS 

TOL.  89. 


CASES   REPORTED. 


N1.VK.  Subject.  Rkport.       Paos. 

Acme  Electrical  etc.   Co.  v.  Van  )  c>     j      n    .      ,        iot  »»•  \     o^i  ^t/« 

pv     ,      ,  J-SMHaay  c7onf/act ..  .127  Mich.  341  ...  .476 

Alabama  etc.  Ry.  Co.  v.  Beardsley.  .Marriage 79  Miss.  417 660 

Arnold  v.  Fowler  ................  Execution  Sale  . ....  94  Md.  4'J7 444 

Atlantic  etc.  Ry.  Co.  v.  State.  ....^ai/mxt/s. .........  42  Fla,  358 2.S3 

Ault.nan  &  Taylor  Machinery  Co.  f^^^^  Mortgage,.  .114  Iowa.  444  ... .  37:^ 
V.  Kennedy ..........(  if-u,  -» 

Birmingham  Ry.  etc.  Co.  v.  Baird.  .Camera. ...130  Ala.  334 4,3 

Blake,  Estate  of. .  . . . . .......... . .  WilU 13G  Cal.  306 l.'i,-) 

Blakemau  v.  Miller. ..Option  to  Purchase  .  136  Cal.  13S I'JO 

Bomer  Bros.  v.  Cauuday.... Specijic Performance.  79  Miss.  222 593 

Boyett  V.  State :...:.  ..Abduction  . 130  Ala.  77 19 

Brandenberg  V.  Zeigler .Surface  Water  .....   62  S.  C.  I8......8S7 

Brasington  V.  South  Bound  R.R.    )  ri                                  co  o    /-<   •>.->-  «,»- 

^     ^  >  Damages 62  S.  C.  32o 90.1 

Brewster  V.  Chicago  etc.  Ry.  Co, .  .^iey%encc. ........  114  Iowa,  144 .348 

Brewster  v.  Shoemaker... Mining  Claims  . ....   28  Colo.  176 188 

Burgess  v.  Sims  Drug  Co.   ........  Drugg'ists.. ........  1 14  Iowa,  275 35J> 

Butler  V.  Western  Union  Tel.  Co. . .  Telegraph  Message  .   62  S.  C.  222 8*J3 

^  Asl\/'  ^.'!^'"^^  f^g  _^;^"  ^*;;  |Co,7>ora^-o«, 94  Md.  353 434 

Castor  V.  Bates Res  Judicata 127  Mich.  285 471 

Chauncey  v.  State Constitutional  Ln'o.  .130  Ala.  71 17 

Cherry  v.  Des  Moines  Leader Libel 114  Iowa,  298 3(j5 

^  Uur  ?.  ^'''!?'*  ^!!!".'.  .^?!  f  ^'''^" ^^^  ^"-  ^ 243 
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CHAUXCEY  V.    STATE. 
[130  Ala.  71,  30  South.  403.] 

CONSTITUTIONAL  LAW.-AN  ACT  TO  PUNISH  PER- 
SONS WnO  BY  FRAUD  INDUCE  A  HOTEL-KEEPER  TO  FUR- 
NISH P.OAKD  or  lodping,  and  fail  or  rofiise  to  pay  the  same,  is 
not  unconstitutional  as  conferring  special  privileges  on  hotel- 
keepers,     (p.  18.)  . 

CRIMINAL  LAW.— IN  ORDER  TO  CONVICT  A  PERSON 
OF  FRAUDULENTLY  OBTAINING  BOARD  OR  LODGING,  the 
misrepresent.Ttions  must  h;ivo  bc(Mi  made  before  the  board  or  lodjr- 
Ing  was  furnished,  and  must  have  been  relied  upon  by  the  hotel- 
keeper  and  have  induced  him  to  furnish  the  board  or  lodging, 
(p.  18.) 

TO  CONSTITUTE  THE  CRIME  OP  OBTAINING  MONEY 
BY  FALSE  PRETENSES,  it  is  necessary  that  the  false  pretense 
Khould  have  deceived,     (p.  IS.) 

Indictmont  for  ohtaining  l)oar(l  by  fal?e  representation,  un- 
der a  statute  wliich  reads  as  follows:  "Any  person  who,  by 
fraud  or  misrepresentation,  obtains  board  or  lodfrinfj  from  the 
landlord,  proprietor,  or  keeper  of  any  hotel  or  boarding-house, 
and  fails  or  refuses  to  pay  for  the  ^nmo,  must,  on  convietion, 
be  fined  not  more  than  five  hundred  dollars,  and  may  also  be 
Kcntenccd  to  hard  labor  for  the  county  for  not  longer  than  six 
months." 

C.  P.  McTntyre,  for  the  appellant. 

Charles  G.   Brown,   attorney  general,   for  the  state. 

Am.    St    R^p.,   Vol.    LXXXIX.— 2      tlT) 
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are  of  the  very  cssonce  of  the  crime:  Colly  v.  State,  55  Ala. 
85;  Woodbury  v.  State,  09  Ala.  242,  44  Am.  Kep.  515.     On  the 
undisputed  evidence,  the  defendant  was  entitled  to  have  the 
affirmative  charge,  requested  by  him,  given. 
Euversod  and  remanded. 


Constitutional  Law.— Statutes  for  tho  protootfon  of  landlords  and 
keepers  of  hotels  and  boardingr-houses  from  the  frauds  and  imposi- 
tions of  their  quests  have  been  upheld  as  constitutional:  See  the 
mono.^raphic  note  to  Booth  v.  People,  78  Am.  St.  Rep.  212. 

Palse  Pretenses.— The  crime  of  obtaining  money  or  poods  by  false 
pretenses  is  considered  in  the  monographic  notes  to  liarton  v.  Peo- 
ple, 25  Am.  St.  Rep.  3TS-C!)2;  IJowen  v.  State,  AO  Am.  Rep.  73-SO. 
As  to  whether  it  is  essential  to  constitute  the  offense  that  the  vic- 
tim be  deceived,  see  People  v.  Gilman,  121  Mich.  187.  80  Am.  St 
Rep.  400.  and  cases  cited  in  th<->  cro'^s-refercnce  note  thereto,  80  N. 
^Y.  4;  Lefler  v.  State,  153  Ind.  82,  74  Am.  St  Rep.  300,  54  N.  B. 
439. 


BOYETT  V.  STATE. 

[130  Ala.  77,  30  South.  475.] 

EVIDENCE— INSCRIPTIONS  ON  TOMBSTONES.— WHERE 
T'HE  AGE  OF  A  PERSON  IS  A  MATERIAL  ISSEE,  a  witness 
may  testify  as  to  an  inscription  on  a  tombstone  which  gives  the 
date  of  the  birth  of  such  person,     (p.  21.) 

EVIDENCE. —  THE  RT'I.E  THAT  INSGRTPTTONS  ON 
TOMP.STONES  ARE  ADMISSIP.LE  IN  EVIDENCE  rest-^  upon  the 
pr<>snmi)tions  that  they  were  placed  there  by  some  member  of  the 
family  having  knowledire  of  the  fact,  and  that  owinp  to  their  pub- 
licity they  would  not  be  permitted  to  remain  if  (>rroneo>is.     (p.  21.1 

EVIDENCE.— IT  IS  NOT  ESSENTIAL  TO  THE  ADMISSI- 
BILITY OF  AN  INSCRIPTION  ON  A  TOMBSTONE  tliat  it  sliould 
b(^  shown  to  have  been  made  by  some  member  of  the  family,  since 
deceased,     (p.  22.) 

AN  INSCRIPTION  ON  A  TOMBSTONE  IS  OPEN  TO  IM- 
PEACHMENT or  contradiction  by  other  competent  evidence. 
(p.  22.) 

ABDUCTION.— A  CHARGE  THAT,  TO  FIND  THE  DE- 
FENDANT GUILTY,  the  jury  must  believe  that  he  took  the  pirl 
for  the  purpose  of  concubinage,  and  that  the  pirl  was  under  the 
age  of  fourteen  years,  is  erroneous,  as  withdrawing  from  the  jury 
the  charge  in  the  indictment  that  he  took  the  jjirl  for  the  purpose  of 
prostitution  or  nuirriage.     (p.  22.) 

JURY  TRIAL.— A  CHARGE  THAT  THE  VERDICT  OP 
THE  JURY  DOES  NOT  MEAN  THAT  ANY  PEItSON  HAS 
SsVORN  FALSEIiY,  whatever  it  may  be,  is  properly  refused  as  be- 
ing argumentative,     (p.  22.) 
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Treating  of  this  cliaracter  of  evidence,  in  1  Orecnleaf  on  Evi- 
dence, sixteenth  edition,  section  114d,  it  is  said:  "Inscriptions 
on  tombstones  and  other  funeral  monuments,  engravings  on 
rings,  inscriptions  on  family  portraits,  charts,  or  pedigrees, 
and  the  like,  are  also  admissible,  as  original  evidence  of  the 
same  fact.  Those  which  are  proved  to  have  been  made  by  or 
under  the  direction  of  a  deceased  relative  are  admitted  as  his 
declarations.  But  if  they  have  been  publicly  exhibited  and 
were  well  known  to  the  family,  the  publicity  of  them  supj)lie8 
the  defect  of  proof  in  not  showing  that  they  were  declarations 
of  [specified]  deceased  meml)ers  of  the  family;  and  they  are 
admitted  on  the  ground  of  tacit  and  common  assent;  it  is_pre- 
sumed  that  the  relative?  of  the  family  would  not  permit  an 
inscription  without  foundation  to  remain;  and  that  a  person 
would  not  wear  a  ring  with  an  error  on  it  [so  that  where  the 
chart,  Bible,  or  other  document  is  put  in  as  representing  the 
tacit  family  opinion  by  reason  of  its  pul)lic  exposure  in  the 
famil}'-,  it  is  therefore  immaterial  who  wrote  or  printed  it,  nor 
need  the  writing  be  authenticated  other  than  by  the  fact  of  its 
exposure  in  the  family;  and  conversely,  where  such  a  docu- 
ment, for  example,  an  entry  in  a  family  Bible,  is  put  in  as 
the  statement  of  an  individual  member,  by  proving  the  hand-  . 
writing,  it  is  unnecessary  to  connect  it  with  the  family,  as  a 
■whole,  by  showing  a  public  exposure  in  the  family]."  And  in 
1  Taylor  on  Evidence,  section  052,  it  is  said:  "Inscriptions  on 
tombstones,  cothn  plates,  mural  monuments,  family  portraits, 
engravings  on  rings,  hatchment,  charts  of  pedigree,  and  the 
like,  are  also  admissilile.  Those  wliich  are  proved  to  have  been 
made  by,  or  under  ^-  the  direction  of,  a  deceased  relative, 
are  admitted  as  his  declaration=!.  But  if  they  have  been  pub- 
licly exhibited,  and  may  therefore  be  supposed  to  have  been 
well  known  to  the  family,  tlioir  pul)licity  supplies  any  defect 
of  proof  that  they  were  declarations  of  deceased  members  of 
the  family;  and  they  are  admitted  on  the  ground  of  tacit  and 
-common  assent.  It  is  presumed — ^liough  this  is  a  presumption 
which  is  doubtless  often  contrary  to  the  fact — that  tlie  rela- 
■tives  of  a  family  would  not  permit  an  erroneous  inscription  to 
Temain;  and  that  a  person  would  not  knowingly  wear  a  ring 
which  bore  a  misstatement  upon  it."  To  the  same  effect  is  1 
Phillips  on  Evidence,  221-223;  1  Eice  on  Evidence,  419; 
also  Underbill  on  Evidence,  sec.  53,  pp.  72,  73.  All  of  these 
elementary  writers  cite  as  leading  cases  among  other  authorities 
^he  cases  of  Monkton  v.  Attorney  General,  2  Russ.  &  M.  1G3, 
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Evidence.— Kntrios  in  family  records  and  bibles  are  admissible  in 
evidt'iico  to  est;il)lisli  the  a«e  of  a  person:  Campbell  v.  Wilson,  23: 
Tex.  2r>2,  70  Am.  Dec.  C";  Carskadden  v.  Toorman,  10  Watts,  82,  30 
Am.  Dec.  145;  Jacksou  v.  King,  5  Cow.  237,  15  Am.  Dec.  4GS;  Wood- 
ard  V.  Spillor,  1  Dana,  ISO,  25  Am.  Dec.  139;  Union  etc.  Ins.  Co.  v. 
Pollard,  1(4  Va.  14r..  (U  Am.  St.  Rep.  715,  2r,  S.  E.  421.  But  see 
People  V.  Mayno,  118  Cal.  517,  02  Am.  St.  Hep.  2.".<),  50  Pao.  r,'>4. 
And  a  leaf  taken  from  n  soldier's  private  record-book  after  his 
doatii  may  be  adinissilile  for  the  same  purpose:  Hunt  v.  Ordi-r  of 
Chosen  Friends,  r.4  Mich,  (ul,  8  Am.  St.  Hep.  S."5,  31  N.  W.  570. 

Abduction.— .\s  to  what  constitutes  the  crime  of  abduction,  see 
IIondiTson  v.  I'eople,  121  111.  0(i7,  7  Am.  St.  Hep.  :',m,  17  N.  E.  GS; 
Uermauu  v.  State,  73  Wis.  248,  1)  Am.  St.  Rep.  789,  41  N.  W.  17L 


STATE  V.  D.VVTS. 
[130  Ala.  148,  30  South.  314.] 

CONSTITUTIONAL  LAW.— AN  ACT,  THE  TITLE  TO 
WHICH  IS  TO  PROHIHIT  THE  SALE  of  certain  li(iuors,  but  the 
body  of  which  also  relates  to  the  pivinc:  away  and  disposing  of  such 
liciuors,  is  unconstitutional  as  embracing  subjects  not  expressed  in 
its  title,     (p.  24.) 

CONSTITUTIONAL  LAW.— AN  ACT  WHOSE  TITI.E  PRO- 
HIBITS THE  SALE  OF  SPIRITUOUS,  VINOUS  OR  MALT 
LIQUORS,  but  tlie  body  of  which  also  deals  with  intoxicating  bit- 
ters, other  beverages,  and  fruits  preserved  in  alcohol,  is  unconstitu- 
tional as  embracing  subjects  not  expressed  in  its  title,     (p.  24.) 

CONSTITUTIONAL  LAW— ACT  VALID  IN  PART.— If  the 
elimination  of  unconstitutional  portions  of  an  act  will  leave  a  law 
complete  witliin  itself,  sensil)le.  capable  of  being  executed  and 
■wholly  independent  of  that  which  is  rejected,  the  statute  will  stand 
and  be  enforced  as  to  its  valid  provisions,     (p.  24.) 

CONSTITUTIONAL  LAAV.— AN  ACT  TO  AMEND  a  section 
of  a  previnus  act  which  contains  sultjects  not  expressed  either  in 
tlie  title  of  tlic  amending  act  or  of  the  original  act  is  unconstitu- 
tional,    (p.  2t;.) 

CONSTITUTIONAL  LAW.-AN  ACT  TO  AMEND  A  LOCAL 
FROHIBITION  LAW  l>y  extending  the  limits  of  the  prohibition  is 
unconstitutional  in  so  fur  as  it  provides  A)r  tlio  refunding  of  license 
money  in  a  part  of  the  territory  included  in  the  original  act,  since 
it  is  outside  of  the  subject  matter  embraced  in  its  title,     (p.  26.) 

Charles  G.  Brown,  attorney  general,  for  the  state. 

No  counsel  appeared  for  the  appellee. 

i««  McCLELLAN,  C.  J.  The  title  of  an  act  being,  /To  pro- 
hibit the  sale  of  spirituous,  vinous,  or  malt  liquors  in  Pallas 
county,   outside   the   corporate  limits  and  police  jurisdiction 
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as  to  coinmoditics  not  embraced  in  those  terms  would  be 
abortive,  for  the  interdiction  of  the  sale  of  tlic  li(iuors  specified 
in  the  title  is,  of  course,  the  primary,  main,  and  Icadinj;  ^^^ 
ol)ject  of  all  laws  of  this  sort,  and  really  the  other  provisions 
we  have  here  in  the  text  are  thrown  in  more  to  prevent  evasions 
of  the  main  provision  than  upon  any  notion  that  anybody  is  go- 
in,!:?  to  give  away,  or  dispose  of,  otiierwise  tlian  by  sale,  enough 
of  sucli  liquors  to  foster  tlie  evil  intended  to  be  remedied,  or 
that  the  policy  and  purpose  of  the  law  will  be  thwarted  by 
sales,  gifts,  or  other  dispositions  of  sucli  beverages  or  bitters 
or  drinks  as  do  not  contain  vinous,  spirituous,  or  malt  liquors, 
■or  of  fruit  preserved  in  alcohol.  And  so  our  conclusion  is,  upon 
every  consideration  pertinent  to  the  inquiry,  that  the  statute 
iinder  consideration  is  a  constitutional  and  valid  enactment  in 
so  far  as  it  proposed  to  prohibit  tlie  sale  of  vinous,  spirituous 
and  malt  liquors:  Yerby  v.  Cochrane,  101  Ala.  541,  1-4  South. 
355,  and  cases  there  cited;  Harper  v.  State,  109  Ala.  28,  19 
South.  857;  Sliehane  v.  Bailey,  110  Ala.  308,  20  South.' 3oi>; 
Bell  v.  State,  115  Ala.  87,  22'South.  453;  State  v.  Street,  117 
Ala.  203,  23  South.  807;  Ex  parte  Moore,  62  Ala.  471,  47<i; 
Ex  parte  Cowert,  92  Ala.  94,  9  South.  225;  Lowndes  County  v. 
Hunter,  49  Ala.  507;  Rogers  v.  Torbert,  58  Ala.  523;  rowcll 
V.  State,  G9  Ala.  10. 

What  we  have  said  has  reference  to  the  act  of  December 
12,  1884.  That  act  was  amended  on  February  5,  1885.  This 
is  the  title  to  the  amendatory  act :  "To  amend  section  1  of  an 
act  entitled  an  act  to  prohibit  the  sale  of  spirituous,  vinous,  and 
malt  liquors  in  Dallas  county,  outside  the  corporate  limits  ami 
police  jurisdiction  of  Selma,  approved  December  12,  1881/' 
This  act  contains  two  sections.  The  first  is  amendatory  of 
section  1  of  the  act  of  1884,  and  the  second  is  not.  The  first 
section  of  the  amendatory  act  is  as  follows:  "That  section  1 
of  an  act  entitled  an  act  to  prohibit  the  sale  of  spirituous, 
vinous,  and  malt  liquors  in  Dallas  county  outside  the  corporate 
limits  and  police  jurisdiction  of  Selma,  be  amended  so  as  to 
read  as  follows :  Any  person  who  sells,  gives  away,  or  otherwise 
■disposes  of  spirituous,  vinous,  or  malt  liquors,  or  intoxicating 
bitters,  beverages,  or  drinks,  or  fruits  preserved  in  alcohol,  or 
alcoholic  liquors  in  Dallas  county,  outside  the  corporate  limits 
of  the  city  of  Selma,  shall  be  guilty  of  a  misdemeanor,  and  on 
first  conviction  shall  be  fined  not  less  than  fifty  dollars,  and 
on  second  and  every  subsequent  *'*'*  conviction  shall  be  confined 
at  hard  labor  for  the  county  for  not  less  than  thirty  nor  more 
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SG  Aln.  20,  5  South.  420;  Lewis  v.  Slate,  123  Ala.  81,  1G  South. 
51 C;  Montpromcrv  v.  State,  107  Ala.  373,  18  South.  157. 

We  are  of  opinion,  therefore,  that  the  act  of  December  12, 
1884,  as  amendefl  by  the  act  of  February  17,  188.'),  is  a  con^titu- 
tional  and  valid  law  prohibiting  the  sale  of  spirituous,  vinous, 
and  malt  liquors  in  Dallas  county,  outside  of  the  corporate 
limits  of  the  city  of  Selma.  The  demurrer  to  the  indictment 
in  this  case,  which  proceeded  and  was  sustained  by  the  circuit 
court  upon  the  contrary  theory,  should  have  been  overruled. 
The  judo:ment  sustaining  the  demurrer  and  quashing  the  in- 
dictment will  ho  reversed,  and  a  judgment  will  be  here  entered 
overruling  the  demurrer. 


The  Titles  of  Statutes  with  roforcnco  to  tlioir  sufTifioncy  withia 
constitution;!]  rtMiniivnionts  are  considortMl  in  the  niononraphic  notes- 
to  Bobel  V.  I'oople,  04  Am.  St.  Hop.  TU-lOT;  Crookstou  v.  County 
Commrs.,  79  Am.  St.  Rep.  4.^0-4.^0.  This  (juestion,  In  its  special  as- 
pect to  code  amendment  or  revision,  is  furtlicr  discussed  in  the 
monographic  note  to  Lewis  v.  Dunne,  S<;  Am.  St.  liep.  207-279.  Ai> 
act  "to  authorize  nuuiioipal  and  otlior  subdivisions  of  the  state  to 
buy  and  sell  si)irituous,  vinous,  and  malt  li(iu(trs,  and  to  further 
regulate  or  prohibit  the  sale  of  such  licjuors,"  embraces  but  one  sul»- 
jeot:  Sheppard  V.  Dowling,  127  Ala.  1,  85  Am.  St  Rep.  68,  28  Sou: n. 
791. 

A  Statute  Void  in  Part  is  not  necessarily  void  in  toto:  Common- 
wealth V.  Moir,  lit!)  I'a.  St.  T^U,  85  Am.  St.  Rep.  H<)1,  49  .\tl.  :C.l; 
State  V.  Santee,  111  Iowa,  1,  82  Am.  St.  Rep.  489,  82  N.  W.  44.^);  Noel 
V.  People,  187  111.  587,  79  Am.  St.  Rep.  238,  aud  cases  cited  in  the 
cross-rerereuce  note  thereto,  58  N.  E.  616, 


HEXDRIX  V.  SOUTHERN  RAILWAY  COMPANY. 
[130  Ala.  205,  30  South.  59G.] 

RAILWAYS-COMPENSATION  FOR   RICxITT  OF  WAY-.V 

land  owner  who  allo\%'s  a  railroad  company  to  construct  its  roatf 
over  liis  land  upon  an  oral  promise  to  pay  therefor  waives  his  con- 
stitutional riirlit  to  be  compensated  for  the  easement  before  the  land 
was  taluMi.     (p.  29.) 

ESTOPPEL.— A  LAND  OWNER  WHO  ACQUIESCES  IN 
THE  BUILDING  OF  A  R.VILROAD  across  his  land  thereby  estops 
himself  to  retalce  the  land  or  recover  it  by  ejectment,  after  the- 
company,  in  reliance  on  such  acquiescence,  incurred  llie  expense 
of  building  the  road.     (p.  29.1 

STATUTORY  REQUIREMENTS  RESPECTINCr  CONVEY- 
ANCES OF  THE  II0:MES'1'EA1)  apply  only  wlien  a  contractual  dis- 
position of  sucli  property  is  souirlit  to  be  made,  and  do  not  prevent 
the  erection  uf  au  equitable  estoppel.     t,p.  29.; 
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ilmt  T  liiid  with  any  of  them.  Tliov  wore  t]iroup:li  l)uiMing,  and 
liacl  laid  no  track  at  the  time  I  had  tlie  talk  with  OTonnor." 
Tliis  testimony  shows  that  defendant  waived  his  constitutional 
ri,i:1it  to  be  compensated  for  the  casement  before  the  land  was 
taken,  and  gave  credit  to  the  company  therefor.  It  also  leads 
to  the  conclusion  that  he  acquiesced  in  the  buildinrr  of  the  road, 
and  thereby  estopped  himself  to  retake  the  lan<l  or  recover  it  l)y 
ejectment  after  the  company  had  in  reliance  on  such  acquies- 
cence incurred  the  expense  of  building  the  road :  New  Orleans 
etc.  Tu  E.  Co.  V.  Jones,  08  Ala.  48;  South  &  North  Ala.  R.  R. 
Co.  V.  Alabama  Great  Southern  R.  R.  Co.,  10-3  Ala.  2ZG,  U 
South.  747. 

As  their  terms  indicate,  the  constitutional  and  statutory  re- 
quirements respecting  conveyances  of  the  homestead  apply  only 
when  a  contractual  disposition  of  such  property  is  sought  to  be 
made  and  do  not  prevent  the  erection  of  an  equitable  estoppel. 
The  estoppel  applied  in  cases  like  the  present  one  does  not 
operate  to  convey  title,  but  merely  jirecludcs  the  land  owner 
from  asserting  title  for  the  purpose  of  obtaining  a  possession 
wliich  would  take  from  the  railroad  company  its  improvements 
as  well  as  the  easement  for  the  operation  of  its  trains. 

^*^  Acquiescence  in  the  bu-ilding  of  the  road  is  not  of  itself 
sufficient  to  show  that  defendant  waived  his  riglit  to  be  ultimate- 
ly compensated  for  the  right  of  way:  See  Thornton  v.  SheffieM 
etc.  R.  R.  Co.,  84  Ala.  114,  5  Am.  St.  Rep.  337,  4  South.  197; 
Southern  Ry.  Co.  v.  Cowan,  129  Ala.  577,  29  South.  985.  That 
right,  however,  cannot  be  enforced  under  the  pleadings  in  this 
suit.  The  lack  of  a  cross-bill  to  compel  compensation  made  it 
impracticable,  if  it  would  otherwise  have  been  proper,  for  the 
court  to  provide  herein  for  such  compensation.  As  a  general 
rule  an  answer  in  chancery  looks  only  to  the  defeat  of  the  bill 
and  does  not  authorize  the  granting  of  affirmative  relief  to  the 
defendant:  Beddell  v.  New  England  etc.  Co.,  91  Ala.  325,  8 
South.  494;  Watts  v.  Eufaula  Nat.  Bank,  76  Ala.  474;  Ket- 
chum  V.  Creagh,  53  Ala.  224. 

A  p\irchaser  at  Judicial  sale  is  by  the  law  charged  with  notice 
of  defects  in  the  title  he  buys,  and,  therefore,  complainant  does" 
not  occupy  the  position  of  a  bona  fide  purchaser  for  value: 
Lovelace  v.  Webb,  63  Ala.  271;  Lampkin  v.  Crawford,  8  Ala. 
156;  McCartney  v.  King,  25  Ala.  81;  Gray  v.  Denson,  129  Ala. 
406,  30  South.  595.  By  its  purchase  at  receiver's  sale  it  ac- 
quired only  such  rights  as  its  predecessors  had,  and  those  rights, 
being    founded    alone    upon    defendant's    acquiescence,    can 
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rnixcirAL  and  agent.-an  agent  having  implied 

rOWEIt  TO  AITUINT  SL'HAGENTS  may  do  so  althonfjh  the 
(lutit's  to  be  performed  involve  the  exercise  of  personal  sliill  and 
jutlgmeiit.     (p.  35.) 

rUINCirAL   AND    AGENT— SUBAGENTS— TERRITORIAL 

IJMITS. — The  authoritj'  of  an  apent,  thr>ngli  he  Is  a  poneral  agent 
ill  tho  broadest  sense  of  the  term,  cinnot  be  exorcised  either  by 
liimself  or  thronpli  subagents  outside  of  the  territorial  limits  set 
down  in  liis  commission,     (p.  30.) 

EVIDENCE.— THE  ACTS  AND  DECLARATIONS  OF  A 
r,  EXE  UAL  AGENT  are  admissible  in  evidence  to  show  the  limits 
of  the  territory  embraced  in  his  agency,     (p.  37.) 

Watts,  Troy  &  Caffey,  for  the  appellant. 

Foster,  Samford  &  Carroll,  contra. 

2^^''  McCLELLAN,  C.  J.  This  is  an  action  by  R.  G.  Thorn- 
ton and  others,  partners,  aprainst  the  Insurance  Company  of 
Xorth  America  on  an  allepfcd  verbal  contract  of  insurance  of  a 
stock  of  merchandise.  For  tlie  purpose  of  reviewing  the  action 
of  the  trial  court  in  refusing  2^**  the  affirmative  charge  ro- 
(juested  by  the  defendant,  the  tendencies  of  the  evidence  mo.^t 
favorable  to  the  plaintiffs  may  be  stated  as  follows:  One  Glenn 
■was  the  agent  of  ten  or  twelve  insurance  companies,  includimz 
the  defendant.  He  resided  and  had  his  office  at  Dothan,  in 
Henry  county,  Alabama.  The  territory  covered  by  his  agencv 
for  defendant  included  Dothan  and  its  vicinity.  As  such 
agent  in  that  territory,  he  was  supplied  by  the  company  with 
blank  applications,  etc.,  and  with  blank  policies  duly  signed  by 
the  proper  oincers  of  the  company.  The  certificate  of  authority 
issu(>d  to  him  by  the  company  invested  him  "with  full  power  to 
receive  proposals  for  insurance  against  loss  or  damage  by  fire, 
in  Dothan  and  vicinity,  to  fix  rates  of  premiums,  to  receive 
moneys,  and  to  countersign,  issue,  renew,  and  consent  to  the 
transfer  and  assignment  of  policies  of  insurance  signed  by  the 
president  and  attested  by  the  secretary  of  said  company,  and 
in  all  manner  to  attend  to  the  business  and  duties  of  said 
agency,  sul)ject  to  the  rules  and  regulations  of  said  company, 
and  to  such  instructions  as  may,  from  time  to  time,  be  given  ])y 
its  officers" ;  and  it  was  further  set  forth  in  said  certificate  that 
"it  is  expressly  understood  that  all  policies  shall  be  null  and 
void  and  of  no  binding  effect  upon  this  company  if  issued  upon 
]iroperty  not  situated  within  the  district  in  which  the  agent  issu- 
ing the  same  shall  reside  and  for  which  he  is  appointed." 
Glenn  had  been  carrying  on  this  agency  for  defendant  for 
several  vears,  receiving  ap}>lications  and  premiums  and  filling 
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and  continued  absent  until  the  day  after  the  fire.  Neither  the 
envelope  containing'  tlie  application  nor  ^fcOilvrav's  letter 
relative  to  the  premium  was  opened  until  Cilenn's  return,  so 
that  he  had  ^■'**  no  notice  of  the  transaction  until  the  loss  had 
occurred  and  come  to  his  knowledge.  He  then  repudiated  the 
transaction,  refused  to  accept  the  premium,  and  denied  defend- 
ant's liability  in  the  premises.  As  benrinfr  on  the  inquiry 
whether  Enterprise  was  within  the  territorial  limits  of  Glenn's 
agency,  it  was  shown  that  that  place  was  between" Dothan  and 
Elba  by  the  railroad  route,  and  defendant  company  had  an 
agency  at  Elba;  but  whether  Enterprise  was  nearer  Elba  or 
Dothan  is  not  shown,  nor  does  it  appear  that  the  Elba  agency 
embraced  Enterprise.  On  these  tendencies  of  the  evidence, 
Glenn  was,  of  course,  the  general  agent  of  defendant  within 
the  limits  of  the  Dothan  agency,  and  it  was  open  to  inference 
by  the  jury  that  Enterprise  was  within  those  limits,  and  hence 
was  in  the  vicinity  of  Dothan  within  the  meaning  of  Glenn's 
authorization  of  agency,  and  hence,  further,  that  the  agency 
embraced  the  country  surrounding  Dothan  to  the  distance  of 
thirty-five  miles.  Upon  such  finding  of  the  fact  by  the  jury, 
the  company  is  held  to  the  contemplation  that  Glenn  should  do 
whatever  was  reasonably  necessary  to  secure  its  share  of  the  fire 
insurance  business  within  that  territory  and  to  have  authorize] 
him  thereunto.  Upon  authority  recognized  as  sound  by  tiiis 
court,  the  appointment  by  Glenn  of  subagents  to  do  for  the 
company  what  he  himself  was  empowered  to  do  was  within 
the  authorization  of  the  company  to  him,  such  subagents  being 
presumed  to  be  necessary  to  the  proper  representation  of  the 
company's  interest  throughout  so  large  territory,  and  their  ap- 
pointment by  Glenn  to  be  impliedly  authorized  by  the  company  ». 
itself.  So  it  was  ruled  in  the  strikingly  analogous  case  of 
Kuney  v.  Amazon  Ins.  Co.,  36  Hun,  G6.  One  Miller  was  the 
agent  of  the  insurance  company  under  an  appointment  which 
gave  him  "full  powers  to  receive  proposals  for  insurance 
against  loss  or  damage  by  fire  and  lightning,  to  act  as  surveyoii> 
to  appoint  surveyors  for  property  to  be  insured  in  Seneca 
county,  New  York,  and  vicinity,  and  insurance  there  to  make, 
by  policies  of  said  Amazon  Insurance  Company,  countersigned 
by  said  Miller,  agent,  and  renew  the  same,  grant  assent  to 
assignments  or  transfers,  and  in  *^^  all  other  matters  and 
things  to  attend  to  the  business  and  duties  of  said  agency  in 
the  manner  and  form  prescribed  by  the  company."  The  agent 
there,  as  here,  was  supplied  with  blank  policies  signed  by  the 
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luid  been  done  Ijy  liiin  during  the  two  or  three  years  he  acted 
as  agent  prior  to  the  transaction  involved  in  the  suit.  During 
this  time,  with  tlie  knowledge  of  the  company,  he  had  rec^'ived 
afjplications  for  insurance  upon  property  situated  in  Fairfield, 
Terry,  and  Licking  counties.  The  court  said:  "It  is  evident 
tliat  in  this  large  extent  of  territory,  Towson  could  not  secure 
for  the  company  its  fair  proportion  of  the  business  of  insurance 
without  tlio  aid  of  solicitors  and  subagents.  The  interest  of  the 
large  business  committed  to  his  care  required  the  assistance  of 
subagents.  He  did  not  exceed  his  authority  in  api)ointing  a 
subagont  in  each  of  the  counties  of  Fairfield,  Licking,  and  Perry 
to  solicit  applications  for  insurance  in  the  Jefferson  Fire  Insur- 
ance Company,  to  fix  the  rates  of  premium,  to  receive  the 
premiums,  and  to  forward  the  applications  to  him  at  Lan- 
caster. Such  appointees  would  be  the  agents  of  the  company 
oven  if  its  officers  had  no  actual  knowledge  of  their  appoint- 
ment." And  the  company  was  held  liable  on  a  contract  of  in- 
surance made  .with  subagent  Thompson,  though  the  application 
for  the  policy  did  not  come  to  the  hands  of  the  agent  Towson 
until  two  or  three  days  after  the  fire,  because  of  his  absence 
from  his  office,  and  the  company  then  refused  to  issue  the 
]>olicy.  And  the  general  principle  that  where  subagents  are 
necessary  to  the  proper  transaction  and  carrying  on  of  the  busi- 
ness committed  to  the  agent,  the  latter  has  implied  authority  to 
appoint  subagents,  is  declared  in  effect  in  the  case  of  Bodino  v. 
Exchange  Fire  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  500. 

2:j:t  rj^jip  maxim,  "Delegatus  non  potest  delegare,"  does  not 
apply  in  such  ca<e,  though  the  service  inherently  is  of  a  personal 
character,  because  authority  to  delegate  delegated  powers  is 
found  by  implication  from  the  extent  and  general  nature  of 
tlie  business  in  the  original  authorization  to  the  general  agent. 
The  power  delegated  to  the  agent  in  express  terms,  being  such 
as  to  require  the  services  of  subagents,  carries  with  it  tlie  power 
to  appoint  subagents,  whatever  the  nature  of  the  service  in  re- 
spect of  being  in  itself  a  personal  confidence  may  be,  for  a 
})rincipal  may,  of  course,  delegate  to  an  immediate  agent 
clothed  witli  duties  involving  the  exercise  of  personal  skill  and 
judgment,  the  power  of  devolving  such  duties  upon  subagents. 
It  was  the  absence  of  bases  for  the  application  of  this  doctrine 
of  implied  autliorization  to  a])]ioint  subagents  from  the  cases  of 
Waldtnan  v.  Xorth  Britisii  eic.  Ins.  Co.,  91  Ala.  170,  21  Am. 
St.  Rep.  883,  8  South.  GOO,  and  Springfield  etc.  Ins.  Co.  v. 
De  Jarnelt,  111  Ala.  2  IS,  19  Souili.  99o,  that  distinguishes  those 
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•cither  by  liiTn^oIf  or  through  subagents  outsifle  of  the  territorial 
limits  set  down  in  his  comniis.-ion;  and  that  in  this  ca?e  the 
-defendant  company  was  not  at  all  bound  by  the  arts  of  Mc- 
Oilvray  unless  the  locus  of  the  risk  which  he  nominally  under- 
took for  the  company  was  witliin  the  vicinity  of  Pothan  in  the 
■sense  the  term  is  used  in  Glenn's  appointment.  A  part  of  the 
court's  general  charge  to  the  Jury  to  which  an  exception  was 
reserved  is  not  in  harmony  with  these  views.  It  is  as  follows: 
*'The  certificate  of  [Glenn's]  authority  introduced  in  evidence 
tends  to  limit  this  authority  to  a  particular  locality;  but  this 
would  be  in  the  nature  of  private  instructions  to  him  [Glenn] 
so  far  as  other  parties  are  concerned,  and  the  limitations  con- 
tained therein  are  not  such  as  to  defeat  the  appointment  by 
Mr.  Glenn  of  a  subagent/'  meaning,  of  cour.^e,  and  necessarily, 
a  subagent  beyond  the  territory  covered  by  ***  Glenn's  agency. 
There  was  abundant  evidence  to  lead  the  jury  to  the  conclusion 
that  the  risk  assumed  to  be  undertaken  by  McGilvray  purporting 
to  act  as  subagent  for  defendant  under  Glenn  was  clearly-out- 
side  of  and  beyond  Glenn's  territory;  and  this  instruction 
authorized  them  to  hold  the  defendant  bound  by  McGilvray"< 
acts,  although  they  should  find  in  lino  with  this  evidence  that, 
he  was  acting  in  respect  of  a  matter  entirely  beyond  the  ligiits 
of  the  defendant's  authorization  to  Glenn.  This  part  of  tli  > 
court's  charge  was  manifestly  erroneous,  and,  most  likely,  very 
injurious  to  the  defendant,  and  the  giving  of  it  must  work  a 
reversal  of  the  judgment. 

We  discover  no  error  in  tlio  other  parts  of  the  general  charge 
to  which  exceptions  were  reserved  nor  in  the  rulings  of  the  court 
upon  charges  requested.  All  these  rulings  proceed  upon  the 
ground  that  if  Enterprise  was  within  Glenn's  territory  he  had 
a  right  to  bind  the  company  on  risks  at  that  point  through  a 
subagent,  a  proposition  we  have  considered  and  approved. 

The  fact  that  Glenn  was  defendant's  general  agent  for  Dothan 
and  vicinity  was  clearly  proved  by  competent  evidence.  We  do 
not  think  the  court  erred  in  any  of  its  rulings  as  to  the  ad- 
missibility of  the  acts  and  declarations  of  this  general  agent 
which  tended  to  show  the  limits  of  the  territory  embraced  in 
his  agency. 

Reversed  and  remanded. 

Tyson.  J.,  Dissenting,  said  tlmf  "in  the  absence  of  all  evidonce 
that  the  insured  had  liuowledse  of  the  liniitatiou  iu  the  power  of  at- 
torney to  Glenn  restrictinj:  his  doinjr  of  business  for  his  company 
to  a  prescribed  territory,  and  in   viow  of  tlie  requirenionts  of  the 
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TIIREEFOOT  BKOTTIERS  &  CO.  v.  HILLMAN". 
[130  Ala.  244.  DO  South.  513.] 

MOHTr,.vr,ES.— Tiir:  rioiit  of  a  junior  moutoaoee 

to  havi>  lands,  covored  by  sonior  inortjrajjes,  sold  In  the  invorse  oiiU-r 
of  their  alienation,  is  destroyed  by  the  foreclosure  of  a  senior  mort- 
pajre  and  their  sale  to  a  third  party,  no  notice  of  the  equity  of  the 
junior  niortiracee  haviiii;  been  averred  or  proven,     (p.  40.) 

MAUUIKO  WOMKN.— UNDKU  THE  ALABANfA  COPE  OF 
1S80.  A  MAKKIEI)  AVUMAN  WAS  SUI  JURIS  only  as  to  her 
separate  estate,     (p.  41.) 

MARRIED  WOMAN.  WARRANTY  OF.— .\  married  woman, 
•who  joins  in  a  niortu'atre  upon  her  husband's  property  for  the  pur- 
pose of  releasini;  her  dower  and  homestead  rights,  is  not  bound  by 
way  of  estoppel  by  a  statutory  warranty  contained  in  the  mortjfa{:e, 
beca\ise  she  is  under  a  legal  disability  to  make  such  a  covenant, 
(p.  41.) 

MARRIED  WOMAN— SUBSEQUENT  TITLE.— A  married 
woman  who  is  not  bound  by  a  covenant  of  warranty  in  a  mortgage 
of  her  husband's  property  in  which  she  joins  is  not  estopped  from 
setting  up  her  title  to  such  property  subsequently  acquired,     (p.  41.) 

AN  ESTOPi'EL  (IROWINO  OUT  OF  A  WRITTEN  CON- 
TRACT AND  NOT  RESTING  IN  PAIS,  which  has  the  effect  to 
iKiss  and  vest  the  legal  title,  cau  be  asserted  in  a  court  of  law. 
(p.  41.) 

MOKTOAGE.-A  JUNIOR  MORTGAGEE  HAS  THE  RIGHT 
TO  Rr.DKKM  from  a  senior  encumbrance,  after  the  maturity  of  the 
prior  indt'btedness,  but  he  cannot  compel  a  senior  mortgagee  to  fore- 
close his  mortgage,     (p.  42.) 

MORTGAGES— PRIORITY,— \Miere  there  are  two  mortgages 
on  the  same  land,  and  the  senior  mortiragee,  under  a  power  of  sale 
contained  in  the  mortgage,  sells  the  land,  taking  a  purchase  money 
mortgage  therefor,  it  is  a  Hen  superior  to  the  mortgage  held  by  the 
junior  mortgagee,    (p.  42.) 

Bill  in  equity  by  a  junior  mortgagee  to  redeem,  filed  Sep- 
teml>or  8,  1896.  Febniary  11,  1803,  ITillman,  his  wife,  and 
another  executed  a  mortgage  to  Maxwell,  Peale  &  Allen.  On 
April  15,  1893,  the  same  parties  executed  two  mortgages  on  the 
same  and  other  land  to  the  British  American  Mortgage  Com- 
pany. The  last  payment  on  this  debt  foil  due  November  1, 
1897.  May  30,  1S93,  :Nraxwell,  Teale  &  Allen  executed  to  the 
British  and  American  Mortgage  Company  a  waiver  of  the  prior- 
ity of  their  mortgage.  On  June  27,  1893,  Hillman  and  wife 
executed  a  mortgage  to  complainants  on  lands  covered  by  the 
other  mortgages,  which  was  subordinate  to  the  other  mortgages. 
May  9,  1896,  ^laxwell,  Peale  &  Allen,  foreclosed  their  mort- 
gage, under  a  power  of  sale,  Hillman's  wife  purchasing  the  land. 
The  complaint  charged  conspiracy  between  the  parties  to  de- 
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acquired  iiiurod  to  their  benefit  and  passed  eo  instanti  to  them. 
The  mortgatje  to  complainants  was  executed  and  forechised 
vhile  the  C(m1o  of  18SG  was  in  force,  and,  indeed,  tlic  jjureliase 
by  Mrs.  llillnian  was  while  the  provision  of  that  code  governed. 
Under  its  provisions  she  was  only  sui  juris  as  to  her  separate 
estate,  with  limitations  imposed  upon  her  riglit,  not  nocessary 
here  to  enumerate,  to  contract,  alienate  and  mortgage  it:  Code 
1886,  sec.  2341  et  seq.  Had  the  property  conveyed  by  mortgage 
to  the  complainants  been  owned  by  Mrs.  Hillman,  instead  of  by 
her  husband,  the  debt  secured  by  the  mortgage  being  his  debt  and 
not  hers,  the  mortgage  would  have  been  void,  and  its  recitals 
■would  not  have  worked  an  estoppel  as  against  her:  Ilichardson 
T.  Stephens,  122  Ala.  301,  25  South.  39;  Price  v.  Cooper,  123 
Ala.  392,  26  South.  238.  The  debt  and  the  land  conveyed, 
however,  as  we  have  said,,  were  both  her  husband's.  The 
statutes  relieving  her  from  the  bonds  of  coverture  do  not  go  to 
the  extent  ^**'*  of  making  her  sui  juris  as  to  her  dower  and 
homestead  rights  in  her  husband's  lands.  Her  act  of  war- 
ranty by  joining  in  the  mortgage  for  the  purpose  of  releasim: 
those  rights,  being  purely  contractual,  cannot  operate  by  estoft- 
2)el  to  bind  her,-  because  she  labored  under  a  legal  disability  .to 
make  such  covenant.  IMrs.  Hillman,  not  being  bound  by  tlv' 
covenants  of  warranty  in  the  mortgage  is  not  estopped  from  set- 
ting up  her  title  subsequently  acquired:  Gonzales  y.  Hukil,  •!!♦ 
Ala.  2G0,  20  Am.. Rep.  282;  Chapman  v.  Abrahams,  61  Ala. 
108.  If  not  so  estopped,  the  title  she  acquired  by  her  purcha>t^ 
at  the  foreclosure  sale  did  not  inure  to  complainants.  For  it  i< 
upon  the  principle  of  estoppel  that  the  doctrine  contended  for 
by  complainants  is  made  to  rest :  Chapman  v.  Abrahams,  61 
Ala.  103,  and  cases  cited  therein;  Owen  v.  Bankliead,  76  Ala. 
118;  Sayre  v.  Sheffield  Land  Co.,  106  Ala.  440,  18  South.  101. 
But,  independent  of  this,  the  estoppel  attempted  to  be  asserted 
by  complainants  as  purchasers  at  their  mortgage  sale,  if  it 
existed,  could  be  invoked  successfully  in  a  court  of  law  and 
cannot  alone  be  made  the  predicate  for  affirmative  relief  in  a 
court  of  equity.  In  other  words,  if  Mrs.  Hillman  had  bound 
herself  by  the  covenants  of  warranty  in  the  mortgage,  the  com- 
plainants in  an  action  of  ejectment  or  in  an  action  in  the 
nature  of  ejectment  could  have  invoked  the  estoppel  and  re- 
covered the  possession  of  the  lands  from  her.  Such  estoppel, 
growing  out  of  a  written  contract  and  not  resting  in  pai.'^, 
would  have  the  efTect  to  pass  and  ve.^t  the  legal  title,  which,  of 
course,  can  always  be  asserted  in  a  court  of  law:  McGee  v. 
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BIEMIXG'IIAM  T^AILWAY  AXD  ELECTrJC  COMPANY 

V.  BAIRD. 
ri30  Ala.  ?,?,-{,  30  South.  450.] 

CARniEKS  OF  rASSKNOKUS.— FOR  TOUTS  CONfM  ITTi:i> 
BY  THE  EMI'L()Yl':S  OF  CO.M.MUN  CAUUIFUS  uixm  iK'i>uns  who 
sire  not  passoneors.  tho  (>nii)loyor  is  not  liable  uiiloss  the  act  was  in 
a  sense  in  the  line  of  duly  imposed  by  the  employment,     (p.  44.) 

A  COMMON  CAKKIKK  IS  UNDER  A  DFTY  NOT  ONLY  TO 
CARRY  PASSENOFRS  SAFHLY  and  expeditiously  between  the 
termini  of  the  route  embraced  in  the  contract,  but  also  to  conserve 
by  every  reasonable  means  their  convenience,  comfort,  and  peace 
throuj-'hout  the  journey,  '(p.  44.) 

A  COMMON  CARRIER  IS  UNDER  A  DT'TY  TO  PROTECT 
EACH  RASSKNCER  FROM  INST'LT.  indiirnities.  and  personal  vio- 
lence, and  it  is  immaterial  whether  the  disturbance  of  the  passen- 
per's  peace,  comfort  and  personal  security  comes  from  another  pas- 
senger, a  tresjiasser,  or  a  servant  of  the  carrier,     (p.  44.) 

CARRIERS  OF  PASSENCERS- WHEN  A  WRONG  IS 
DONE  TO  A  PASSENCER  RY  THH  CARRIER'S  OWN  SER- 
V.VNT.  it  is  of  no  consequence  that  the  act  has  no  relation  to  a  duty 
■uithin  the  scope  of  the  servant's  employment,     (pj).  44.  45.) 

MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT.- 
The  doctrine  that  a  ninsfer  is  not  liable  for  the  Avillful  and  nialicioii-- 
acts  of  his  servant  when  acting  outside  the  scope  of  his  employment 
does  not  apply  when  the  acts  are  done  by  a  common  carrier's  ser 
vant  to  a  passenger,     (p.  45.) 

RATLWAYS.-A  CONDT'CTOR  HAS  NO  RIGHT  TO  AS 
SAT^LT  A  PASSENGER  IN  RETALIATION  for  an  assault  com 
initted  upon  himself  or  upon  another  passenger,     (p.  49.) 

RAILWAYS.-A  CONDUCTOR  MUST  NOT  ASSAULT  A 
PASSENGER  FOR  AP.USIVE  WORDS,  or  In  revenge  or  punish- 
ment under  any  circumstances,     (p.  49.) 

R.MLWAYS.— IF  A  CONDI'CTOR  ASSAT'LTS  A  PASSEN- 
GER OTHERWISE  THAN  UNDER  A  NECESSITY  to  defend  hin)- 
self  or  a  passenger  from  battery,  or  In  rightfully  ejecting  a  passon- 
ger,  the  carrier  is  liable,     (p.  50.) 

RAITAVAYS— ASSAULT  BY  CONDI'CTOR.— THE  FAULT 
OF  A  PASSENGER,  short  of  producing  a  necessity  to  strike  in  self- 
defense,  will  neither  Justify  a  conductor  in  striking,  nor  relieve  the 
carrier  from  liability  for  his  acts.     (p.  50.) 

CARRIERS-DAMAGES.— IN  AN  ACTION  BY  AN  INFANT 
PASSENGER  FOR  AN  UN.IUSTIFIAP.LE' ASSAULT  AND  B.VT- 
TERY  committed  on  him  by  a  conductor,  a  verdict  of  two  thousand 
five  hundred  dollars  is  not  excessive,     (p.  54.) 

Action  by  an  infant  pa5sen<jer  acrainst  a  street  railway  com- 
pany for  personal  injuries  inflicted  by  a  conductor.  The  assault 
and  battery  was  shown  to  be  witliont  le<ial  necessity  or  excuse. 

Walker,  Porter  &  Walker  and  Hugh  Morrow,  for  the  ap- 
pellant. 


Lano  &  "\Aliitc,  contra. 
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passenger's  well-being  en  route,  that  the  act  bears  no  connection 
or  relation  with  or  to  the  duties  of  such  servant  to  the  carrier, 
and  is  not  coiiunittcd  as  an  incident  to  the  discharge  of  any 
duty,  but  is  utterly  violative  of  all  duty  and  apart  and  away 
from  tlie  scope  of  employment  as  that  term  is  understood  in 
the  class  of  cases  first  above  referred  to.  The  carrier  is  liable 
in  such  cases,  because  the  act  is  violative  of  the  duty  it  owes 
tlirough  the  servant  to  tlie  pns?onger,  and  not  upon  the  idea 
that  the  act  is  incident  to  a  duty  witliin  the  scope  of  the  ser- 
vant's employment ;  and  it  is  manifestly  immaterial  that  the  act 
may  have  been  one  of  private  retribution  on  the  part  of  the 
servant,  actuated  by  personal  malice  toward  the  passenger,  and 
having  no  attribute  of  service  to  the  carrier  in  it.  It  is  wholly 
inapt  and  erroneous  to  apply  the  doctrine  of  scope  of  employ- 
ment, as  ordinarily  understood,  to  such  an  act.  Its  only  rela- 
tion to  the  scope  of  the  servant's  emj)l(\vment  rests  upon  tlie 
disregard  and  violation  of  a  duty  imposed  by  the  employment. 
This  is,  beyond  question,  we  think,  the  true  doctrine  on  prin- 
ciple, and  wliile,  as  indicated  above,  there  are  adjudication? 
against  it,  tlie  great  weight  of  authority  supports  it.  The 
doctrine  is  well  stated  in  Goddard  v.  Grand  Trunk  Ry.  Co.,  57 
Mo.  202,  2  Am.  Rep.  39,  as  follows :  "The  defendants"  ^*^  con- 
tend that  they  are  not  liable,  because,  as  they  say,  the  brake- 
man's  assault  upon  the  plaintiff  was  willful  and  malicious,  and 
was  not  directly  nor  impliedly  authorized  by  them.  They  say 
the  substance  of  the  whole  case  is  this,  that  *the  master  is  not 
responsible  as  a  trespasser,  unless,  by  direct  or  implied  author- 
ity to  the  servant,  he  consents  to  the  unlawful  act.'  The  fal- 
lacy of  this  argument,  when  applied  to  the  common  carrier  of 
passengers,  consists  in  not  discriminating  between  the  obliga- 
tion which  he  is  under  to  his  passenger,  and  the  duty  which  lie 
owes  a  stranger.  It  may  be  true  that  if  the  carrier's  servant 
willfully  and  maliciously  assaults  a  stranger,  the  master  will 
not  be  liable;  but  the  law  is  otherwise  when  he  assaults  one  of 
his  master's  passengers.  The  carrier's  obligation  is  to  carry 
his  passengers  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  the  performance  of  this  duty  to  his  servants, 
the  law  holds  him  responsible  for  the  manner  in  wliich  they 
execute  the  trust.  The  law  seems  to  be  now  well  settled  that 
the  carrier  is  obliged  to  protect  his  passenger  from  violence  and 
insult,  from  whatever  source  arising.  lie  is  not  regarded  as 
an  insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger ;  hut  he  is  hound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are  capable  of  to  make- 
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passenger.  A  coninion  carrier  is  bound,  so  far  as  practicable, 
to  protect  his  passengers,  while  being  conveyed,  from  violence 
<?oniniitted  by  strangers  and  coj)as<engers,  and  ho  undertakes 
absolutoly  to  protect  them  against  tlie  misconduct  of  its  own 
servants  engaged  in  excuting  the  contract,"  or,  as  otherwise 
therein  expressed,  "from  an  assault  committed  upon  a  pas- 
senger by  a  servant  intrusted  ^^"^  with  the  execution  of  a  con- 
tract of  a  common  carrier."  And  so  in  North  Tarolina  it  has 
been  decided  that  it  is  the  duty  of  a  common  carrier  not  only 
to  carry  its  ])asscngers  safely,  but  to  protect  them  from  ill- 
treatment  from  its  servants,  other  passengers,  and  intruders; 
and  it  is  liable  for  an  injury  or  ill-treatment  committed  by  its 
servants,  whether  in  the  line  of  their  employment  or  not :  ^^'hite 
V.  Norfolk  etc.  R.  R.  Co.,  115  N.  C.  G31,  41  Am.  St.  Rep.  489, 
20  S.  E.  191.  So  in  Indiana  it  has  been  declared  that  "one  of 
the  prime  duties  resting  upon  a  railroad  company  is  to  protect 
ita  passengers  from  assaults  and  injuries  by  its  servants;  nor 
does  the  question  of  its  liability  for  a  breach  of  this  duty  depend 
upon  whether  or  not  the  servant  in  the  performance  of  the  act 
is  within  the  scope  of  his  employment":  Indianapolis  Union  R: 
R.  Co.  V.  Cooper,  G  Ind.  App.  202,  33  N.  E.  219.  In  Chicago 
etc.  R.  R,  Co.  V.  Floxman,  9  111.  App.  250,  the  doctrine  is  thus 
declared:  "It  is  undoubtedly  true  that  where  the  employe  goes 
outside  of  the  line  of  his  employment,  and  for  purposes  of  his 
own  inflicts  an  iiijury  upon  the  person  of  one  who  has  no  claim 
upon  the  employer  arising  out  of  any  special  relation  existing 
betw^een  theni,  being  a  stranger  to  the  master,  the  principle  con- 
tended for  is  properly  applied  and  has  ever  been  enforced  as  a 
rule  of  the  common  law,  but  it  does  not  appear  to  us  that  it 
should  be  extended  so  as  to  embrace  a  case  where  the  employe 
of  a  common  carrier,  engaged  in  operating  the  train,  commits  a 
tort  upon  a  passenger  ujion  such  train.  In  every  contract  for 
carriage  the  carrier  undertakes,  not  only  that  the  utmost  vigi- 
lance, care,  and  skill  shall  be  exercised  to  safely  transport  the 
passenger  to  his  destination,  but  that  during  the  passenger's 
transit  he  shall  be  treated  humanely,  and  protected  from  all 
dangers,  from  whatever  source  arising,  so  far  as  the  efforts  of 
the  carrier  or  his  servants  can  be  made  available  for  the  protec- 
tion of  such  passenger."  The  same  doctrine  obtains  in  Texas, 
•where  it  is  thus  stated:  "And  a  carrier  of  passengers  cannot  in- 
voke the  rule  that  the  mastc^r  is  not  lial)le  for  an  injury  result- 
ing from  the  willful  and  malicious  acts  of  his  agents  not  done 
in  the  course  of  liis  employment;  that  rule  does  not  applv  when 
the   injury  is  *****  inflicted   upon  a  passenger  by  the  carrier's 
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caso,  and  the  note  thereto,  are  to  the  same  efTcct.  On  this  .<:uh- 
ject,  Mes.srs.  Elliott  say:  "Tliere  is  much  apparent  conflict 
amonrr  the  anthoritic.«;  upon  this  subject,  but  we  think  some  of  - 
it  is  duQ  to  the  use  of  the  term  'scope  of  employment,'  or  'line 
of  duty,'  in  a  different  sense  in  different  cases,  or  to  a  failure  to 
place  the  decision  on  the  correct  ground.  It  is  not  merely  a 
question  of  negligence  in  such  cases,  nor  is  it  a  question  .strictly 
depending  upon  the  scope  of  the  servant's  particular  employ- 
ment. It  is  a  question  of  the  absolute  duty  of  a  railroad  com- 
pany to  its  passengers  as  long  as  that  relation  subsists, 
and  a  broach  of  that  duty  on  its  part,  whether  cau.sed 
by  the  willful  act  of  an  employ^  or  not  ....  Either  the 
company  or  the  passengers  must  take  the  risk  of  infirmities 
of  temper,  maliciousness,  and  mi?c(mduct  of  the  employes 
whom  the  company  has  placed  upon  the  train,  and  to  whom 
it  has  committed  the  discharge  of  its  duty  to  protect  and 
look  after  the  safety  of  its  passengers.  A  passenger  has  no 
control  over  Ihcm,  and  the  company  alone  has  the  power  to 
select  and  remove  them.  It  is,  therefore,  but  just  to  make  the 
company,  rather  than  the  passengers,  take  this  risk,  and  to  hold 
it  responsible" :  4  Elliott  on  Railroads,  sec.  1638. 

Of  course,  a  conductor  has  the  right  of  self-defense  again.-t 
the  assault  of  a  itas.-ongcr;  but  the  right  is  the  same  in  this  con- 
nection as  ill  criii'.inal  law.  He  must  be  imperiled,  and  he 
must  be  without  fault.  To  be  sure,  he  need  not  retreat  from 
his  car.  And  he  may  assault  a  passenger,  when  necessary  to 
protect  other  passengers  from  assault,  using  no  more  than  neces- 
sary force,  and  this  may  become  a  duly — indeed,  it  is  a  duty 
whenever  it"  is  a  right.  But  he  cannot  assault  a  passenger  ^*** 
in  retaliation  for  an  assault  committed  upon  himself,  or  upon 
another  passenger,  and,  a  fortiori,  he  cannot  assault  a  passenger 
for  abusive  words,  or  in  revenge,  or  punishment,  under  any 
circumstances.  And  if  he  does  assault  a  passenger  otherwise 
than  under  a  necessity  to  defend  himself  or  a  passenger  from 
battery,  or  in  rightfully  ejecting  a  passenger  who  by  his  con- 
duct toward  other  passengers  has  forfeited  his  right  of  carriage, 
the  carrier  is  lia])le.  The  fault  of  the  passenger,  short  of  pro- 
ducing a  necessity  to  strike  in  self-defense,  will  neither  justify 
the  conductor  in  striking,  nor  relieve  the  carrier  from  liability 
for  his  act.  Possibly  such  fault  could  be  considered  in  mitiga- 
tion of  damages.  As  was  said  by  Caldwell,  J. :  "The  office  of 
a  conductor  of  a  passenger  train  is  an  exceedingly  important 
and  responsible  one.  There  are  few  positions  which  demand  of 
their  ineiimbents  more  judgment  and  self-possession.     Not  Qnly 
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llic  defense  of  his  own  person,  or  the  property  of  the  company  in 
his  charge,  in  using  such  force  as  wouhl  he  necessary  for  their 
protection  against  a  passenger  or  anyone  else,  without  rendering 

the  company  lialjle The  plaintiff  was  at  the  time  of  the 

assault  a  passenger  on  the  train  which  was  in  charge  of  this 
conductor,  who  was  tlie  agent  of  the  company  to  see,  as  far 
as  he  reasonahly  could,  tliat  the  plaintiff  and  other  passengers 
were  properly  treated  and  carried  to  their  respective  points  of 
destination.  If  tlie  plaintiff  persisted  in  misl)chaving  on  the 
train,  either  hy  the  use  of  foul  and  ahusive  language  toward  the 
conductor  or  in  any  other  way  calculated  to  frighten  or  mat- 
erially interfere  with  the  comfort  and  safety  of  the  other  ^'** 
])assengers,  after  heing  admonished  by  the  conductor,  the 
latter  would  have  been  justified  in  ejecting  him  from  the 
train.  The  remedy  in  such  a  case  would  be  to  eject  an  unruly 
passenger — not  to  assault  him  and  then  let  the  employer  escape 
all  liability  because  he,  the  conductor,  was  carrying  out  'a  per- 
sonal puri)ose  and  feeling.'  A  conductor  of  a  train  doubtless 
has  his  patienoe  and  forbearance  severely  tested, at  times,  but  he 
must  not  settle  his  own  personal  difTicultios  with  passengers, 
any  more  than  he  should  permit  others  to  do  so  when  he  could 
avoid  it."  The  same  principles  are  declared  by  the  supreme. 
court  of  Elaine,  in  the  following  opinion:  "Passenger  carriers 
are  responsible  for  the  misconduct  of  their  servants.  Railroad 
companies,  as  well  as  other  carriers  of  passengers,  are  respon- 
sible for  assaults  and  batteries  committed  by  their  employes 
upon  passengers.  This  responsibility,  of  course,  rests  upon  the 
assumption  that  the  battery  cannot  be  justified.  If  it  can  he, 
no  responsibility  attaches  to  anyone.  If  it  cannot  be,  both  the 
servant  and  the  carrier  are  liable.  If  the  servant  is  first  as- 
saulted, he  may  defend  himself.  If  he  is  resisted  in  the  per- 
formance of  any  duty,  he  may  use  force  sufficient  to  overcome 
the  resistance.  But  the  assault  being  over,  or  the  resistance 
ended,  he  cannot  pursue  and  puni&h  the  wrongdoer.  The  rule 
applicable  to  such  cases  is  this:  That  wlien  a  prima  facie  case 
of  assault  and  battery  is  sought  to  he  justified,  it  is  incumbent 
Tipon  the  one  who  justifies  to  show  tliat  no  more  force  was  used 
than  the  exigencies  of  the  case  called  for.  Tlie  force  used  must 
be  suitable  in  kind  and  reasonable  in  degree,  otherwise  the 
justification  fails.  It  is  tlie  duty  of  tlie  conductor  and  other 
employes  upon  a  train  of  cars  to  treat  the  passengers  with 
civility,  and  to  abstain  from  all  unnecessary  violence  toward 
them.  It  is  also  the  duty  of  passengers  to  observe  the  rules 
and  regulations  of  the  company,  and  to  conduct  themselves  gen- 
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^^'hcn  I  struck  him  in  the  face,  unless  it  was  io  throw  up  his 
arm.  I  don't  think  ho  made  any  effort  to  strike  me  at  all. 
....  Mr.  Baird  pulled  me  to  the  door  of  the  car,  and  I  fol- 
lowed him  outside  and  struck  him.  The  momentum  of  the  bell 
cor<l  did  not  jerk  my  arm  out  that  way.  I  hit  him  in  the  face 
as  hard  as  I  could.  There  was  a  decidedly  angry  expression 
on  'Mr.  Baird's  face,  and  he  had  grabbed  the  bell  cord  and  broke 
the  cord  loo.se,  and  pulled  me  along  with  it,  which  was  an  ansrry 
^ct;  that  is  all  that  I  know  of.  lie  didn't  say  anything  out  of  the 
way  to  me.  I  hit  Mr.  Baird  in  the  face,  of  my  own  free  will." 
And  for  all  the  purposes  of  tliis  case,  it  is  to  be  taken  that 
Baird  made  no  hostile  demonstration  toward  Sorsby  at  or  about 
the  time  this  vicious  a=>ault  was  made  on  Baird  by  Sorsby,  for 
if  any  jury  could  be  found  to  say  that  Baird  struck  at  Sorsby 
on  the  testimony  of  the  one  or  two  witnesses  above  referred  to 
who  were  without  opj)ortunity  to  see  wliat  tran>pired,  and  who, 
doubtless,  mistook  the  fending  motion  of  Baird's  arm  for  an 
effort  to  strike,  against  the  overwhelming  testimony  of  all  the 
witnesses  who  were  in  a  position  to  see  accurately  and  against 
the  above-quoted  testimony  of  Sorsby  himself,  it  would  yet  re- 
main true  tliat  Sorsby's  act  was  not  in  defense  against  said  blow, 
and  was  not  necessary,  for  he  saw  no  such  attempt,  and  says 
none  was  made,  but  that  he  struck  Baird  as  a  verit  to  his  own 
wrath  and  malice,  and  in  punishment  for  the  conduct  of  the 
latter  in  attempting  to  pull  the  bell  cord,  breaking  it  while 
Sorsby  had  hold  of  it,  and  jerking  him  some  feet  along  the  aisle 
<if  the  car.  But  if  it  be  conceded  that  Baird  attempted  to  strike 
Sorsby,  and  that  Sorsby  was  aware  of  it,  and  even  that  he  as- 
saulted and  beat  Baird  in  consequence  of  such  attempt  by  the 
latter,  the  act  of  Sorsl)y  would  be,  nevertheless,  a  wrongful  act 
for  which  ^^^  tlie  defendant  is  responsible,  since  it  is  altogether 
clear  on  the  proof  that  Sorsby  was  at  fault  in  bringing  on  the 
trouble  in  that  he  unnecessarily  followed  Baird  out  on  the 
platform  of  the  car  in  an  angry  and  threatening  manner.  So 
that  apj^lying  the  principles  of  law  to  the  facts  in  any  possible 
aspect  of  them,  the  conclusion  must  be  that  Sorsby,  defendant's 
conductor,  committed  an  unjustifiable  assault  and  battery  on 
Baird,  the  defendant's  passenger.  \Micther  Baird  had  or  had 
not  the  right  to  pull  the  bell  cord  in  order  to  stop  the  car  after 
being  carried  past  his  station,  Sorsl-.y  had  no  riglit  to  strike  him 
for  doing  so.  Whether,  when  the  cord  broke,  both  having  hold 
of  it,  he  pulled  or  jerked  Sorsby  several  feet  along  the  aisle,  and 
•conceding  this,  if  it  occurred,  to  have  been  a  technical  assiuilt, 
.Sorsby  had  no  right  to  strike  him  in  "retaliation"  for  or  in 
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hundred  dollars,  which  is  claimed  to  he  excessive.     "We  by  no 
means  think  the  recovery  was  fur  too  great  a  sum. 

Ainrincd. 


It  is  the  Duty  of  a  Carrier  to  Protect  its  Passengers  from  Injury, 
violoiiee,  insult,  and  ill-tnalnifiit  at  thi'  hands  of  stran;,'i>rs.  fellow- 
I)assen}ic>rs,  and  employes.  And  for  a  failure  to  perform  this  duty 
it  is  answcraldo:  United  Ky.  etc.  Co.  v.  Deane,  93  Md.  <U0,  S(*.  Am. 
St.  Hep.  Ao,'>.  49  All.  US',;  Spado  v.  Lynn  etc.  K.  H.  Co..  17li  Mas.«. 
48S.  70  Am.  St.  Hep.  'JDS.  7>2  N.  K.  747:  nionoKraphic  notes,  Rommel 
V.  Selianibacher,  0  Am.  St.  liep.  7.'31-7;i7;  Itiehnioiid  etc.  U.  II.  Co. 
V.  Jefferson,  ,'?2  Am.  St.  Rep.  fM)-101:  Goodloo  v.  Memphis  <'to.  R.  R. 
Co.,  ."t  Am.  St.  Rep.  SO.  A  railroad  rompnny  is  liable  to  pnssoni;crs 
for  intreatiiieiit  and  assaults  from  its  servants,  whether  willful  and 
malicious  or  in  the  scope  of  their  employment  or  not:  IlavtT  v. 
Central  R.  R.  Co.,  G2  N.  J.  L.  2S2.  72  Am.  St.  Rep.  CAl,  41  Atl.  91fi: 
Savannali  etc.  Ry.  Co.  v.  Quo,  las  C.a.  12.=>.  OS  Am.  St.  Rep.  S.',  29 
S.  E.  r,(i7:  White  v.  Norfolk  etc.  R.  R.  Co.,  113  N,  C.  631,  44  Am.  SL 
Hep.  489,  20  S.  E.  191. 


"DAVIS  V.  WILLT.VMS. 

[130  Ala.  530,  30  South.  4S8.] 

:\r ASTER  AND  SERVANT.— WHERE  ONE  OCCUriES  A 
HOrSK  ON  ANOTHER'S  LAND  WITHOUT  PAYING  RENT,  FOR 
THE  PURPOSE  OF  LOOKING  AFTER  THE  LAND  OWNER'S 
BUSINESS,  the  relation  created  Is  not  that  of  landlord  and  tenant, 
but  one  of  master  and  servant,  the  occupancy  of  the  bouse  beinj; 
a  part  of  the  contract  of  service,     (p.  57.^ 

A  TENANT  IS  ESTOPPED  TO  DISPUTE  THE  TITLE  OF 
niS  L.VNDLORD,  unless  his  landlord's  title  has  expired  or  been 
extinirnislied.  either  by  operation  of  law  or  his  own  act,  after  the 
creation  of  the  tenancy,     (p.  58.) 

LANDLORD  AND  TENANT.— TT  IS  ONLY  WHERE  THERE 
IS  A  CHAN(iE  IN  THE  CONDITION  OF  THE  LANDLORDS 
TITLE  for  the  worse,  after  a  tenant  enters  into  his  contract,  in 
the  absence  of  fraud  or  mistake  of  fact,  that  he  is  permitted  to 
show  the  change  in  the  condition  of  the  title,     (p.  58.) 

A  TENANT  MUST  FIRST  SURRENDER  THE  PREM- 
ISES TO  HIS  LANDLORD  before  assuming  an  attitude  of  hostility 
to  the  title  or  claim  of  title  of  the  latter,     (p.  5S.) 

AN  ESTOPPEL  WILL  BE  ENFORCED  IN  A  COURT  OF 
EQUITY  as  well  as  in  a  court  of  law.     (\).  59.i 

VENDOR  AND  VENDEE.— A  CONTRACT  FOR  THE  SALE 
OF  LAND  IS,  IN  LAW.  WHOLLY  EXECUTORY,  and  produces 
no  effect  upon  the  respective  estates  and  titles  of  the  parties,  (p. 
60.) 

VENDOR  AND  VENDEE— TN  E()UITY,  A  CONTRACT  FOR 
THE  SALE  OF  LAND  IS  REGARDED  AS  EXECUTED,  so  far 
as  the  interest  or  estate  in  the  land  of  the  two  parties  is  concerned, 
and  as  operating  to  transfer  the  estate  from  the  vendor  and  to  vest 
it  in  the  vendee,     (p.  CO.) 

MAXIM.— Etiuity  retrards  and  treats  as  done  what.  In  good 
ffonscieuce,  ought  to  be  done.     (p.  GO.) 
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purchase,  became  the  owners  of  this  contract,  and  by  virtue 
of  that  ownership  were  entitled  to  a  deed  from  the  respondents. 

One  of  the  defenses  invoked  by  the  answer  of  the  respondents 
is,  that  complainant  Williams,  for  a  period  of  about  two  years 
before  the  filintr  of  this  bill,  at  the  date  of  its  filing  and  for  one 
year  subsequent  thereto,  tenanted  and  dwelt  on  a  part  of  the 
lands  in  controversy.  It  appears  from  the  evidence  that  Will- 
iams, in  1892,  built  a  house  for  the  respondents  upon  the  land 
in  controversy,  which  he  occupied  while  ''looking  after  business" 
for  them,  until  December,  189G,  from  which  last-named  date 
he  paid  rent  for  this  house  at  the  rate  of  five  dollar?  per  month 
for  one  year,  and  four  dollars  per  month  for  eight  months, 
ceasing  to  pay  rent  in  August,  1898.  The  bill  was  filed  on  the 
11th  of  February,  1897.  It  will  be  noted  that  when  this  bill 
was  filed,  and  after  the  complainant  Williams  had  become  the 
owner  of  the  contract,  and  after  he  became  entitled  to  a  deed 
to  the  lands  from  the  respondents,  that  he  rented  a  part  of  thr^ 
lands  and  became  the  tenant  of  one  of  the  respondents.  His 
occupancy  of  the  house,  which  is  situated  upon  the  lands  in  con- 
troversy, for  looking  after  the  business  of  the  respondents,  prior 
to  December  9,  1896,  when  he  commenced  to  pay  rent  therefor, 
did  not  create  the  relation  of  landlord  and  tenant.  Tbat  rela- 
tion was  simply  that  of  employer  and  employe,  or  master  and 
servant,  and  the  occupancy  of  the  house  was  a  part  merely  of 
the  contract  for  service,  and  operated  as  a  portion  of  '^^"*  the 
consideration  of  that  agreement :  People  v.  Annis,  45  Barb.  30  [ ; 
Wilber  V.  Sisson,  53  Barb.  258;  Haywood  v.  Miller,  3  Hill,  90; 
Kerrains  v.  People,  GO  X.  Y.  221,  19  Am.  Pep.  158;  Doyle  v. 
Gibbs,  6  Lans.  180;  Bowman  v.  Bradley,  151  Pa.  St.  351,  21: 
Atl.  1062;  ilcQuadc  v.  Emmons,  38  N.  J.  L.  397;  School  Dis- 
trict V.  Batsche,  106  ^lich.  330,  64  N.  W.  196;  East  Norway 
etc.  Church  v.  Fraislie,  37  Minn,  417,  35  N.  W.  260;  Wliite  v. 
Bayley,  10  Com.  B.,  X.  S.,  227. 

The  relation  of  landlord  and  tenant  arose  in  December,  1896, 
which,  as  we  have  shown,  was  after  Williams  became  entitled 
to  a  deed  from  the  respondents  to  tiie  land.  We  have  the  ques- 
tion presented  as  to  whether  Williams,  being  the  tenant  of  one 
of  the  respondents  at  the  time  of  the  filing  of  the  bill,  and  being 
the  owner  of  the  contract  at  the  time  he  entered  into  that  rela- 
tion, can  maintain  the  bill  to  require  a  specific  performance 
of  that  contract.  There  is  not  an  intimation  that  there  was  any 
understanding  or  agreement  that  his  rental  contract  was  subject 
to  his  right  to  have  the  contract  of  ]nn-cliase  of  which  he  was 
part  owner,  enforced,  or  that  his  landlord  ever  at  any  time,  ia 
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possession  uuder  one  as  landlord,  and  at  the  same  time  to  hold 
covertly  for  himself,  or  for  another's  advantage,  would  be  to 
encourage  and  uphold  a  gross  fraud,  wliich  the  law  will  never 
do."  Continuing,  the  autlior  says:  "He  must  first  surrender 
up  the  premises  to  liis  landlord  before  assuming  an  attitude  of 
hostility  to  the  title  or  claim  of  title  of  the  latter." 

It  may  be  urged  tliat  tliis  proceeding  is  in  equity,  and  that 
the  suit  involves  no  denial  by  Williams  of  his  landlord's  title. 
We  apprehend  that  it  is  of  no  consequence  in  what  court  thi» 
question  of  estoppel  may  arise.  If  it  exists,  there  is  no  reason. 
why  it  should  not  be  enforced  by  courts  of  equity  as  well  aa 
by  courts  of  law.  Indeed,  ^•'**  such  a  distinction  has  never 
been  asserted  or  recognized.  In  the  case  of  Barlow  v,  Dahm, 
97  Ala.  414,  38  Am.  St.  Rep.  192,  12  South.  293,  which  was 
a  bill  for  sale  of  land  for  partition  by  a  tenant  against  his 
landlord,  it  was  held  that  the  tenant  could  not  maintain  the 
bill  without  first  surrendering  the  possession.  And  in  Davi= 
v.  Tou,  108  Ala.  -iV.\  19  South.  362,  which  was  a  bill  by  a 
tenant  to  enjoin  a  writ  of  possession  and  execution  at  law  is- 
sued upon  a  ji:lLriiuiit  in  unlawful  detainer  in  favor  of  liis 
landlord,  it  ^\ii-  '  •  ''!  ili.it  there  was  no  equity  in  tlie  liill.  i'  r 
the  reason  tliat  the  tenant  could  not  be  permitted  to  show  tiiat 
his  landlord's  title  had  terminated  before  the  beginning  of  the- 
tenancy.  In  Homan  v.  Moore,  2  Eng.  Ex.  Eep.  (4  Price),  10,. 
it  was  held :  "A  lessee  proceeded  against  by  ejectment,  and  who- 
has  received  notice  from  a  claimant  disputing  his  landlord's 
title  not  to  pay  him  any  more  rent,  and  has  been  tlireatened 
with  distress  by  his  landlord  if  he  does  not,  cannot  sustain 
an  injunction  in  equity  to  restrain  either  the  ejectment  or  dis- 
tre?.'*,  for  he  is  not  permitted  by  such  means  to  bring  his  land- 
lord's title  into  dispute."  In  Smith  v.  Target,  2  Anstr.  529,  it 
was  held  that  a  tenant,  though  threatened  with  suits  at  law  on 
a  title  adverse  to  his  landlord's,  cannot  make  them  interplead. 
Said  the  court:  "It  would  be  extremely  mischievous  if  he  were 
allowed,  in  his  own  right  or  that  of  others,  to  call  in  question  the 
title  of  the  person  under  whom  he  holds."  To  the  same  elfect 
is  Johnson  v.  Atkinson,  3  Anstr.  798.  In  these  cases,  the 
tenant  entered  upon  his  lease  after  the  termination  of  his  land- 
lord's title.  The  excei)tion,  however,  was  recognized  by  the 
chancery  courts  of  England,  as  exists  in  courts  of  law,  that 
where  the  landlord  has,  by  his  own  act,  given  title  to  an- 
other subsequent  to  the  lease,  he  may  thereby  entangle  the  ten- 
ant in  embarrassment,  which   a  bill   of   interpleader  may  be 
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priulencc.  Apply  the  principle  to  the  present  case,  ^^^  By 
the  terms  of  the  contract,  the  land  ou^'ht  to  be  conveyed  to  the 
vendee,  and  the  purcliase  money  ouiiht  to  be  transferred  to  the 
vendor.  Equity,  tlierefore,  regards  tliesc  as  done — the  vendee 
as  having  acquired  the  property  in  the  laud,  and  the  vendor 
as  having  acquired  the  property  in  tlie  price.  The  vendee  is 
looked  upon  and  treated  as  owner  of  the  land ;  an  equitable  es- 
tate has  vested  in  liini  commensurate  with  that  provided  for 
by  the  contract,  whether  in  fee,  for  life,  or  for  years;  althoiigh 
the  vendor  remains  owner  of  the  legal  estate,  he  holds  it  as  a 
trustee  for  the  vendee,  to  whom  all  the  beneficial  interest  has- 
passed'':  Pomeroy  on  Contracts,  sec.  314.  See,  also,  Ashurst 
V.  Peck,  101  Ala."'499,  14  South.  541. 

The  foregoing  extract  clearly  defines  and  fixes  tlic  status 
of  Williams  and  one  of  the  respondents,  after  he  became  part 
owner  of  the  contract,  which  status  necessarily  existed  at  the 
time  of  the  filing  of  the  bill  and  continued  up  to  the  present 
time.  It  is  only  u]ion  the  theory  of  the  existence  of  this  status 
that  ho  can  liave  relief  upon  the  bill,  and  of  necessity  the 
prosecution  of  the  suit  for  the  specific  performance  of  the 
contract  is  an  assertion  by  him  that  at  the  time  of  the  filing 
of  the  bill  he  was. the  owner  of  the  land.  This  assertion  he 
cannot  be  permitted  to  make  until  he  surrenders  the  premises 
to  his  landlord,  since  it  puts  him  in  a  position  of  repudiating 
or  of  ridding  himself  of  the  relation  of  tenant  which  he  bore 
to  one  of  the  respondents  when  the  bill  was  filed,  or  of  assum- 
ing an  attitude  of  hostility  to  the  title  or  claim  of  title  of  his 
landlord.  "A  landlord  can  only  be  required  to  litigate  title 
with  the  tenant  upon  the  vantage  ground  of  possession":  Bar- 
low V.  Dahm,  97  Ala.  414,  38  Am.  St.  Rep.  192,  12  South.  293. 
Surely  it  will  not  be  controverted  that  the  bill  involves  a  liti- 
gation of  title  between  Williams,  the  tenant,  and  !Mrs.  Davi'^, 
his  landlord.  For  as  we  have  said,  Williams  asserts  by  the  bill 
his  ownership  of  the  land,  which  is  denied  by  the  respondent, 
Mrs.  Davis. 

It  is  argued  on  the  authority  of  Bogan  v.  Daughrill,  51  Ala. 
312,  that  this  court  can  correct  the  decree  of  the  lower  court 
and  grant  relief  to  complainants,  if  entitled  to  it,  for  the 
portion  of  the  land  not  in  the  possession  of  Williams,  at  tiie 
date  of  the  filing  of  the  bill,  as  tenant.  Assuming  that  com- 
plainants are  entitled  to  that  '^•"*  relief,  without  deciding  it, 
the  record  furnishes  no  sufficient  data  upon  which  to  predicate 
such  a  decree.    It  fails  to  disclose  with  any  degree  of  accuracy 
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4.  By  Sale  under  Execution. 

5.  By  Tax  Sale. 

6.  Effect  of  Continued  Payment  of  BenL 

7.  Title  Escheats  to  the  State. 
VI.     Acquisition  of  Title  by  Tenant. 

a.  Acquisition  of  Adverse  Title. 

1.  Right  to  Acquire. 

2.  Right  to  Assert. 

A.  In    GeneraL 

B.  Exceptions. 

b.  Acquisition  of  Landlord's  Title. 

1.  From  Landlord. 

2.  At  Execution  Sale. 

3.  Buying  Encumbrances. 

4.  By  Devise. 

5.  Title  Consistent  with  Landlord's. 
C.     Tax  Title. 

d.     Adverse  Possession. 

1.  General  Doctrine. 

2.  Character  of  Possession. 

3.  Necessity  of  Surrendering  Possession, 

4.  Disclaimer  and  Notice. 

5.  Effect  of  Disclaimer  and  Notice. 

6.  Ouster  and  Disseisin  of  Landlord. 

7.  When  the  Statute  Begins  to  Run. 
VII.     Possession  by  Tenant. 

a.  Possession  Given  by  Fraud. 

b.  Where  Tenant  does  not  Take  Possession  under  His 

Lease. 

c.  Tenant  Acquires  Possession  from  Landlord. 

d.  Effect  of  Tenant's  being  in  Possession  at  Time  Rela- 

tion Arose. 

1.  General  Rule. 

2.  Rule  in  California. 

3.  Effect  of  Fraud  and  Mistake. 

e.  Necessity  of  Surrendering  Possession. 

1.  In  General. 

2.  Tenant  Holding  Over. 

3.  Adverse   Possession. 

4.  Sufficient  Surrender  of  Possession. 

5.  Effect  of  Surrender  of  Possession. 

f.  Effect  of  Eviction  by  Paramount  Title. 

g.  Effect  of  Termination  of  Relation. 
VIII.     Attornment  to  Third  Person. 

a.     When  Void. 

1.  Generally. 

2.  Attornment  to  Paramount  Title. 

3.  Effect,  Generally. 

4.  Effect  of  Mistake  and  Fraud. 
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must  be  a  tonancy  in  fact:  Brown  v.  Dean,  3  Wend.  20,S.  The  do<r- 
trine  of  estoppel  applies  only  to  the  actual  relation  of  landlord  and' 
tenant  created  by  contract.  Hence,  It  has  been  held  not  to  apply  ' 
to  the  relation  constructively  existing  between  a  holder  of  the  legal 
title  to  land  and  one  In  possession  under  a  verbal  contract  of  pur- 
chase: Baker  v.  Hale,  G  Baxt.  4G.  If  the  relation  is  shown  to  exist, 
however,  and  there  Is  sufficient  proof  of  a  tenancy,  then  the  tenant 
Is  estopped  from  denying  the  title  of  his  landlord:  Cody  v.  Quarter- 
man,  12  Ga.  380;  Newman  v.  Mackin,  13  Smedes  &  M.  383;  People  v. 
Kelsey,  38  Barb.  2G9. 

The  reason  why  a  tenant  cannot  dispute  the  title  of  his  land- 
lord is  because  he  cannot  deny  what  he  has  once  admitted.  But 
•where  no  tenancy  Is  created,  he  has  not  admitted  his  alleged  land- 
lord's title,  and  he  is  therefore  not  estopped  to  show  that  the  rela- 
tion does  not  exist:  People  v.  Hewlett,  7G  N.  Y.  574.  So  an  occu- 
pant of  real  property  is  not  estopped  from  denying  the  title  of  a 
plaintiff  who  sues  for  the  value  of  the  use  and  occupation  of  the 
land,  if  the  right  to  occupy  was  not  taken  under  any  agreement 
•with  the  plaintiff,  and  he  was  not  accepted  or  recognized  as  land- 
lord: Davis  V.  Delaware  etc.  Canal  Co.,  109  N.  Y.  47,  4  Am.  St. 
Rep.  418,  15  N.  E.  873.  And  where  the  relation  does  not  in  fact 
exist,  the  jrratuitous  payment  of  rent  will  not  estop  one  in  the.  pos- 
session of  ;  I  '  ~Mte  from  sliowin^  the  true  character  in  which  he 
holds  the  i.T'Iim-js:  Shelton  v.  Carrol,  IG  Ala.  148.  Where  a  plain- 
tiff fails  to  prove  a  demise  to  the  defendant,  the  defendant  may 
prove  that  he  held  and  occupied  the  land  under  a  third  party:  Buell 
V.  Cook,  4  Conn.  238.  In  Corrigan  v.  Riley,  26  N.  J.  L.  79,  both 
parties  claimed  an  undivided  interest  in  a  two-story  house,  and  they 
made  an  agreement  whereby  one  was  to  occupy  the  upper,  the  otlier 
the  lower,  part  of  the  house,  and  that  they  would  occupy  in  this 
manner  alternately  two  years  each.  In  a  suit  on  this  contract,  the 
relation  of  landlord  and  tenant  not  existing,  it  was  held  that  the 
defendant  could  show  that  the  plaintiff  had  no  title  to  any  part 
of  the  premises,  and  that  the  contract  was  without  considenition  on 
the  part  of  the  defendant  Where  a  defendant  agreed  to  till  land 
for  one  year,  he  to  occupy  a  house  on  the  land  and  to  have  the  use 
of  the  garden,  and  also  his  lirewood.  this  was  held  not  to  conclu- 
sively establish  the  relation  of  landlord  and  tenant:  HofTman  v. 
Hoffman,  G3  Hun,  035,  18  N.  Y.  Supp.  387.  Where  the  subject 
matter  of  a  so-called  lease  is  only  a  right  to  have  dower  assigned, 
the  rule  that  the  lessee  or  his  assignee  is  estopped  to  deny  the 
lessor's  title.  Is  not  applicable.  The  right  to  have  dower  assigned 
Is  not  such  an  estate  as  can  be  the  subject  of  a  lease:  Croade  v. 
Ingraham.  13  Pick.  33.  An  agreement  by  one  in  possession  of  land 
to  abandon  the  premises  on  a  certain  day,  is  not  a  lease,  and  does 
not  estop  him  from  controverting  the  title  of  the  person  with  whom 
the  agreement  was  made:  Miller  v.  McBrier,  14  Serg.  &  R.  382. 
*i/uprt?  tiu>  r<iiatiou  Uas  ceasoiL  aud  uossession  kas  been  delivered  to 
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his  landlonV?  title:  Jorflan  v.  Katz,  R9  Va.  G2S,  IC  8.  B.  8fi6.  A 
lease  exocntod  by  persons  In  their  Individual  names,  and  not  as 
npents,  estops  the  tenant  from  donylnp  their  title,  notwithstanding 
the  lease  recites  that  tlie  lessors  were  acting  as  a  church  extension 
coniinittee:  Stott  v.  Rutherford,  92  U.  S.  107.  A  lease  which  recites 
that  one  occupies  land  as  the  tenant  of  his  landlord,  and  binds  him 
to  deliver  pos.'^ession  by  a  certain  day,  estops  him  from  denying 
such  recitals:  Ilall  v.  Ilaun,  5  Dana,  55.  A  sale  by  a  town  of  the 
ri.sht  of  fishery  in  a  certain  stream  for  a  specified  time  Is  In  the 
nature  of  a  lease,  and  estops  the  purchaser  to  deny  the  title  of  the 
town  or  its  right  to  sell  tlie  fishery:  Eastbam  v.  Anderson,  119  Mass. 
52t>.  A  tenant,  in  possession  at  the  death  of  his  landlord,  who  agrees 
to  pay  the  old  rent  to  one  claiming  to  be  the  guardian  of  the  re- 
mainderman, but  who  pays  no  rent  and  retracts  before  a  bargain 
Is  made  and  a  lease,  executed,  is  not  estopped  to  deny  the  remain- 
derman's title:  Stokes  v.  McKil)bin,  13  Pa.  St.  207.  A  lease  of  per- 
sonal property  will  estop  a  tenant  from  denying  the  lessor's  title 
thereto:  Cranz  v.  Kroger,  22  111.  74. 

2.  Validity  of  Lease.— The  statement  Is  frequently  met  in  text- 
boolcs  and  cas(>?  tiiat  a  tenant  is  estopped  to  deny  his  landlord's 
title,  althouL'h  tlie  lease  may  be  void.  In  Mauldin  v.  Cox,  07  Cal. 
393,  7  Pac.  SOI,  it  was  said  that  "he  who  enters  under  a  void  lease 
Is  estopped  equally  ^Yit!l  him  who  holds  under  a  valid  instrument." 
This  was  approved  in  Millett  v.  Lagomarsino  (Cal.),  38  Pac.  30S. 
This  rule  appears  to  be -true  only  to  a  qualified  extent,  however. 
Thus,  in  Crawford  v.  Jones,  54  Ala.  459,  the  lease  was  void  under 
the  statute  of  frauds,  and  yet  it  was  held  that  if  the  tenant  entered 
and  occupied  under  it,  the  relation  of  landlord  and  tenant  wascre- 
nted.  and  the  tenant  was  estopped  to  deny  his  landlord's  possession. 
"The  plaintiff's  right  of  recovery,"  said  the  court,  "did  not  depend 
on  the  validity  of  the  contract  of  renting,  but  on  the  fact  of  per- 
missive use  and  occupation  by  the  defendant.  Without  affecting 
this  right,  the  invalidity  of  the  contract  of  renting  could  be  con- 
ceded." A  similar  holding  is  found  in  Marr  v.  Hay,  50  111.  App.  415, 
the  court  pointing  out  that  though  the  agreement  was  voidable 
under  the  statute  of  frauds  as  to  the  duration  of  the  term.  It  might 
be  valid  so  far  as  the  character  of  the  occupancy  is  concerned,  and 
the  amount  of  rent  to  be  paid.  To  the  same  effect,  see  Laughran 
V.  Smith,  To  N.  Y.  205. 

The  relation  of  landlord  and  tenant  must  be  established,  other- 
wise no  estoppel  arises.  But  this  relation  may  freciuently  be  estab- 
lished otherwise  than  by  an  invalid  contract.  And  if  it  is  otlier- 
wise  properly  established  in  the  right  liind  of  action,  the  invalidity 
of  the  lease  will  not  be  material.  Hence,  it  has  been  held,  in  an 
action  for  use  and  occupation,  tliat  if  the  defendant  went  into  the 
occupation  of  the  premises,  and  did  in  fact  occupy  them,  by  the 
permission  of  the  plaintiff,  tJio  relation  was  established  and  the  ten- 
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the  trn.int  Is  o.^toppcd  to  dt^ny  the  landlord's  title:  Orant  v.  White, 
42  Mo.  285;  Scbenck  v.  Stiimpf.  6  Mo.  App.  381.  And  a  lease  exe- 
cutod  by  an  unauthorizod  acont  of  tlie  lossor  Is  not  bindinp  on 
liiin,  and  honro  not  on  the  les.see:  Chicago  etc.  R.  R.  Co.  v.  Keepan, 
1.52  111.  413,  39  N.  E.  33. 

A  lessee  of  land  which  proves  to  be  vacant  public  domain  Is 
not  estopped  to  deny  his  lessor's  title,  since  such  land  Is  not  the 
subject  of  lease  without  right  from  the  state:  Welder  v.  McComb, 
10  Tex.  Civ.  App.  85,  30  S.  W.  822.  So,  where  an  act  of  Congress 
reserves  certain  l.mds  from  the  pn])lic  domain,  so  that  they  cannot 
be  lawfully  setthul  upon,  a  "squatter"  thereon  cannot  recover  rent 
from  his  lessee:  Dupas  v.  Wassell,  1  Dill.  213,  Fed.  Cas.  No.  4 182. 
Cases  of  tliia  character  were  distinguished  in  Hall  etc.  Co.  v.  Williur, 
4  Wash.  ()44,  30  Pac.  605,  from  cases  where  an  occupant  of  tide 
lands  leases  them  to  a  tenant,  there  being  no  law  against  the  occu- 
pation of  such  lands,  and  the  state,  by  statute.  Impliedly  approving 
such  occupancy.  This  decision  has  been  subsequently  followed  in 
Collins  V.  Hall,  .'  Wash.  306,  31  Pac.  972;  Clancy  v.  Reis,  5  Wa.^ti. 
371,  31  -Pac.  071.  And  compare,  abso,  St  Anthony  Falls  Water 
Power  Co.  v.  Morrison,  12  Mian.  219. 

3.  Effect  of  Fraud,  Misrepresentation,  or  Mistake. — While,  as  a 
general  rule,  a  tenant  cannot  dispute  his  landlord's  title  when  sued 
for  rent  or~  possession,  yet  an  exception  prevails  where  the  tenant 
has  been  induced  to  accept  a  lease  by  artifice,  fraud,  or  mistake;. 
Especially  -is  this  true  in  cases  of  misrepresentation  and  fraud,  in 
■which  ca.sesno  estoppel  exists  and  a  tenant  may  show  better  title 
in  himself  or  a  third  party  under  whom  he  claims:  Farris  v. 
Houston,  74  All.  lt;2:  Nido-i  v.  Phillipi,  91  Ala,  299,  8  South.  5t)l: 
Tewksbury  v.  Magraff,  33  Cal.  237;  Carter  v.  Marshall.  72  111.  Ou9; 
Suddarth  v.  Robertson,  118  Mo.  280,  24  S.  W.  151;  Bigler  v.  Fur- 
man,  58  Barb.  545;  Miller  v.  McBrier,  14  Sorg.  &  R.  382;  Jeuckes 
v.  Cook,  9  R.  I.  520;  Lakin  v.  Dolly,  53  Fed.  333.  But  if  no  fraud 
or  duress  is  shown,  the  tenant  is  estopped  from  controverting  his 
landlord's  title:  People's  Loan  etc.  Assn.  v.  Wliitmore,  75  Me.  117; 
Voss  V.  King,  33  W.  Va.  23(5,  10  S.  E.  402:  \'oss  v.  King,  38  W.  Va, 
607,  18  S.  E.  702.  A  tenant,  who  obtains  possession  from  one  who 
falsely  and  fraudulently  represents  himself  to  be  the  owner  of  the 
premises,  is  not  estopped  from  showing  that  he  was  not  the  owner 
wlien  the  agreement  to  pay  rent  was  made:  Gleim  v.  Rise,  0  Watts, 
44.  So  an  administrator  who  makes  false  representations  as  to  the 
title  of  tlie  land  ho  leases  cannot  invoke  llio  rule  of  estoppel  against 
the  tenant  who  denies  liis  title:  Cros.s  v.  Freeman.  19  Tex.  Civ.  App. 
428,  47  S.  W.  473.  And  an  heir  who  falsely  represents  that  he  is 
the  sole  heir  is  not  entitled  to  the  bone^t  of  this  rule,  except  as  to 
his  own  interest:  Hammers  v.  Iianrick,  09  Tex.  412,  7  S.  W.  345; 
Bryan  v.  Uanrick  iTex.j,  8  S.  W.  282.  The  fact  that  some  stipu- 
lation is  omitted  from  the  lease,  through  fraud,  will  not  prevent 
the  tenant  from  being  estopped  to  deny  his  landlord's  title,  where 
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c.  Tenancy  at  Will  and  by  SufPerAnce.— The  mle  just  noticed 
does  not  apply  to  tenancies  at  will  or  by  sufferance.  Hence,  it  is 
held  that  a  tenant  at  will  is  estopped  fnm  denyinc:  his  landlord's 
titl(\  the  same  as  other  tenants:  Towne  v.  Butterfield,  97  Mass.  105; 
Kelloy  V.  Kelley,  23  Me.  102;  Van  Blareora  v.  Kip,  20  N.  J.  L.  351. 
A  person  who  occupies  land  under  a  contract  of  purchase  becomes 
a  tenant  at  will,  and  cannot  deny  his  landlord's  title:  Dowd  v.  Gil- 
christ, 46  N.  C.  353;  Winnard  v.  Robbins,  3  Humph.  G14;  Kelley  v. 
Kelley,  23  Me.  192.  And  one  who  occupies  land  under  a  void  deed 
Is  a  tenant  at  will  or  by  sufferance  of  the  vendor,  and  cannot  dis- 
pute his  landlord's  title,  or  set  up  title  in  himself  or  another:  Ezelle 
V.  Parlier.  41  Miss.  520.  A  purchaser  in  fee  from  a  husband  of  his 
wife's  land  is,  aftor  ^he  termination  of  the  husband's  estate  by  the 
curtesy,  a  tenant  at  sufferance  of  the  wife  if  she  is  livinc:,  and  of 
her  heirs  if  she  is  dead:  Griffin  v.  Sheffield,  38  Miss.  359,  77  Am. 
Dec.  64G.  And  a  tenant  by  sufferance  cannot  set  up  an  adverse 
title  against  his  landlord  or  one  claiming  under  him:  Learned  v. 
Tallmadge,  2G  Barb.  443. 

.  V.  Condition  of  Title  as  Affecting  the  Question. 
a.  Title  at  Date  of  Lease.— By  becoming  a  tenant,  a  person  ad- 
mits tliat  at  the  time  tlie  tenancy  commenced  his  landlord's  title 
was  good,  and  neither  the  tenant,  nor  anyone  claiming  under  him, 
can  afterward  say  the  contrary:  Kinney  v.  Doe,  8  Blaclif.  350.  A 
tenant  cannot  di.^^puto  tho  title  of  his  landlord,  so  long  as  it  remains' 
as  it  was  when  the  tenancy  commenced:  Jaclison  v.  Rowland,  G 
Wend.  G70,  22  Am.  Dec.  557;  Despard  v.  Walbridge,  15  N.  Y.  374. 
But  the  tenant  is  only  estopped  to  deny  what  he  has  once  admitted: 
Despard  v.  Walbridge,  15  N.  Y.  374.  Hence,  the  rule  that  a  tenant 
Is  estopped  to  deny  his  landlord's  title  is  confined  to  the  title  of 
the  landlord  at  the  time  possession  is  given,  or  when  the  lease  was 
given,  or  the  relation  arose:  McAusland  v.  Pundt,  1  Xeb.  211,  93 
Am.  Dec.  358;  Wolf  v.  Johnson,  30  Miss.  513;  Towne  v.  Butterfield, 
97  Mass.  105.  The  tenant  is  estopped  from  setting  up  a  superior 
title  at  the  date  of  the  lease,  or  subsequently  acciuired  from  a  third 
person:  Heyer  v.  Beatty,  76  N.  C.  28.  But  he  Is  not  prevented  from 
showing  any  subsequent  change  In  the  title,  occurring  either  by  the 
act  of  the  landlord  himself,  or  by  operation  of  law:  Wolf  v.  John- 
son, 30  Miss.  513;  McAusland  v.  Tundt,  1  Nob.  211,  93  Am.  Dec.  358. 

b.    Landlord's   Title. 

1.  Where  He  has  no  Title.— As  a  general  rule,  It  is  immaterial 
whether  the  landlord  has  a  valid  title  or  not.  If  one  is  occupying 
laud  as  the  tenant  of  another,  he  cannot  object  that  his  landlord 
had  no  title  at  the  time  of  malung  the  lease:  Terry  v.  Ferguson,  8 
Port.  500.  The  tenant  acliuowlodges  his  landlord's  title  when  he 
malies  the  lease  and  enters  into  possession,  and  he  cannot  deny  it 
when  called  on  to  pay  rent  or  when  required  to  restore  the  posses- 
sion: Caldwell  v.  Harris,  4  Humph.  24.    He  cannot  show  that  bis 
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tax  title  to  the  prcmisos:  Tence  v.  Williams,  14  Tnd.  App.  SO,  42 
N.  E.  404,  So,  where  a  lessor  sipned  as  "apent,"  disclosing  no 
principal,  tlie  lessee  cannot  dispute  his  lessor's  title:  Bedford  v. 
Ki^lly,  61  Pa.  St.  401.  And  the  fact  tliat  a  tennnt  is  in  joint  pos- 
session of  tlie  land  with  one  wlio  lias  title  to  half  tlie  land  will  not 
prevent  the  recovery  of  judgment  against  the  tenant:  Springs  v. 
Schenck,  00  N.  C.  G51,  6  Am,  St.  Rep.  552,  6  S,  E,  405, 

3.  Invalidity  of  Title.— An  entire  want  of  title  in  the  landlord 
being  Immaterial,  so  is  It  immaterial  whether  he  has  a  valid  title 
or  not  The  tenant  aclvnowlodgos  the  title  wliich  tlie  landlord 
claims,  whether  that  claim  be  well  or  ill  founded:  Syme  v.  Sanders, 
4  Strob.  lOG.  For  this  reason  it  is  imniatorial  whetlier  the  land- 
lord has  a  good  title  or  not:  Casey  v.  Hanrick,  00  Tex.  44,  (5  S.  W. 
405.  The  estoppel  which  prevents  a  tenant  who  has  acquired  pos- 
session as  such  from  claiming  title  adversely  to  his  landlord  does 
not  depend  on  the  validity  of  his  landlord's  title:  Goode  v.  Gaines, 
145  U.  S.  141.  12  Sup.  Ct.  Rep.  8,30.  Although  a  landlord's  title  i-^ 
bad,  his  tenant  cannot  dispute  it  so  long  as  the  true  owner  permi'- 
the  tenant's  occupation:  Providence  County  Sav.  Bank  v.  Phalen. 
12  R.  I.  405.  Although  the  lease  shows  that  the  lessor  has  no  valid 
title  to  lease,  the  tenant  is  estopped  to  set  this  up:  Tilyou  v. 
Reynolds,  lOS  N.  Y.  5,"»S,  15  N.  E.  534.  A  tenant  cannot  show  a 
defect  in  the  conveyance  to  his  landlord,  for  the  puri>ose  of  showing' 
the  invalidity  of  liis  landlord's  title:  Ilowell  v.  Ashmore,  22  N.  J.  I>. 
2G1.  So  tlie  li>-~'i('(>  of  one  who  purchases  at  an  execution  sale  i^ 
estopped  from  relying  on  any  irregularity  In  the  sale:  I.esliey  v. 
Gardner,  3  Watts  S:  S.  314,  38  Am.  Dec.  7G4.  And  a  tenant  cannot 
question  his  landlord's  title  by  showing  that  tlie  deed  to  him  w;i> 
fraudulent  and  void:  Rus.sell  v.  Fabyan,  27  N.  II.  520.  A  fraudu- 
lent vendee  may  rent  land,  and  his  tenant  cannot  dispute  his  title: 
Randolph  v,  Carlton,  8  Ala,  GOG;  Palmer  v,  Melson,  76  Ga.  80.3. 
See  Satterlee  v.  Matthewson,  16  Serg.  &  R.  IGO,  and  Overton  v, 
Tracey,  14  Serg.  &  R.  311,  where  it  was  sought  to  deny  the  land- 
lord's title,  because  it  was  derived  from  Connecticut  settlers  in  sup- 
posed violation  of  Pennsylvania  laws.  In  St.  Anthony  Falls  Water 
Power  Co.  v.  Morrison,  12  Minn.  240,  it  was  held  that  a  tenant  who 
leased  premises  in  the  Mississippi  river  could  not  deny  his  lessor's 
title  on  the  ground  that  the  title  was  in  the  government,  and  the 
possession  was  an  unlawful  oltstruction  of  the  river.  Care  should 
be  taken  to  distinguish  between  cases  of  invalidity  of  title  when  a 
tenant  is  estopi)ed  and  cases  involving  other  principles,  such  as  pub- 
lic policy,  when  a  tenant  is  not  estopped. 

c.     Where  Title  is  in  Another. 

1.     In  Private  Person.— A  tenant  is  estopped  from  setting  np  an 

outstanding  title  in  some  third  party:  Shelton  v.  Eslava,  G  Ala.  230; 

Pope  v.  Ilarkins,  IG  Ala.  321;  Chambers  v.  Pleak,  6  Dana.  42G,  32 

Am.    Dec.   7S;  Connelly   v.  Chiles,  2  A.   K.    Marsh.   242;   Biuuey   v. 
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therefore  apninst  piiMic  policy  to  allow  a  lessor  to  take  advantage 
of  bis  violation  of  positive  law,  and  invoke  the  doctrine  of  estoppel 
In  his  favor.  But  when  there  is  no  positive  statute  which  would 
make  the  lea.«:e  unlawful,  and  the  state  inipliodly  encourages  the  oc- 
cupation of  land,  as,  for  example,  certain  tide  lands  in  Washington, 
the  tenant  is  estopped  to  set  up  title  in  the  government:  Hall  etc. 
Co.  V.  Wilbur,  4  W^ash.  G44,  30  Pac.  GG5.  This  case  distinguishes 
the  other  cases  like  those  Just  cited,  and  shows  that  no  estoppel  can 
be  Invoked  against  the  tenant,  not  because  of  want  of  title  in  the 
lessor,  but  because  by  positive  statute,  or  from  public  policy,  the 
contract  of  lease  is  unlawful.  So,  where  property  in  the  Mississippi 
river  is  leased  by  one  not  the  owner,  it  has  been  held  that  the  tenant 
cannot  show  that  the  title  is  in  the  United  States,  or  that  the  proj?- 
erty  is  an  obstruction  to  navigation:  St.  Anthony  Falls  Water  Powt-r 
Co.  V.  Morrison,  12  Minn.  249.  A  tenant  cannot  set  up  that  the  land 
covered  by  his  lease  is  a  portion  of  the  bank  of  the  river,  the  nse 
of  which  is  free  to  the  public  and  not  susceptible  of  being  leased: 
Dennistown  v.  Walton,  8  Rob.  (La.)  211.  And  an  occupant  of  ;i 
town  lot,  ln'fMro  the  legal  title  has  passed  from  the  government, 
can  maintn.M  cjin  tinent  against  one  in  possession  as  his  tenant,  an(l 
such  tenant  i-^  f'<;t'ippod  to  deny  his  landlord's  title:  Shy  v.  Brock- 
houso,  7  Okla.  3."),  TA  Pac.  30G.  The  lessee  of  a  dock  on  a  river  bank 
cannot  show  that  the  dock  or  a  portion  of  it  was  situated  in  a  pub- 
lic street:  Cimnii'L'  v.  Tittahawassee  Boom  Co.,  88  Mich.  237,  50  N. 
W.  141. 

d.  Denial  of  Title  Greater  than  Necessary  to  Support  Lease. — 
A  tenant  is  not  e>luiipi'tl  to  deny  tliat  the  landlord  liad  any  greater 
estate  than  is  necessary,  to  support  the  tenant's  lease:  Ililbourn  v. 
.Fogg,  99  Mass.  11.  Hence,  where  a  landlord  claims  the  premises 
in  fee,  the  tenant  is  not  estopped  to  deny  that  he  has  no  greater 
right  than  that  of  possession.  The  landlord  can  recover  his  posses- 
sion under  the  lease,  but  if  he  goes  further  and  claims  the  fee,  the 
tenant  is  not  estopped:  Jochen  v.  Tibbells,  50  Mich.  33,  14  N.  W. 
(JOO.  Where  a  landlord  intends  to  rent  all  his  land  to  a  tenant,  and 
the  tenant  had  the  right  to  cultivate  it  all,  but  denied  that  there 
was  any  lease  as  to  one  tract,  the  tenant  Is,  nevertheless,  estopped 
to  deny  the  landlord's  title  to  both  tracts:  Benton  v.  Benton,  95  N. 
C.  559.  Where  the  tenancy  extends  to  only  a  part  of  the  lands  in 
dispute,  he  is  not  estopped  from  denying  the  landlord's  title  to  the 
part  not  included  in  the  tenancy:  Brenner  v.  Bigelow,  8  Kan.  496; 
State  V.  Boyce,  109  N.  C.  739,  14  S.  E.  9S.  For  the  acceptance  of  a 
lease  for  a  part  of  a  tract  of  land  does  not  estop  a  tenant  from  con- 
troverting his  landlord's  title  to  the  residue  of  the  tract:  Pedericlc 
V.  Searle,  5  Serg.  &  11.  23C;  Swan  v.  Castleman,  4  Baxt.  257. 

Of  course,  if  a  tenant  rents  an  entire  tract  of  land,  he  cannot  dis- 
pute his  landlord's  title  to  any  part  of  it:  Miller  v.  Turney,  13  Ark. 
3S5;  Byrnes  v.  Douglass,  23  Nev.  83,  42  Pac.  798. 
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against  the  tenant  In  such  a  case:  Robinson  v.  Tronp  Min.  Co.,  55 
Mo.  App,  6G2;  Randolph  v.  Carlton,  8  Ala.  600.  So,  it  has  been 
held  that  where  a  landlord,  with  a  life  interest  In  property,  makes  a 
lease  thereof,  his  tenant,  upon  the  death  of  the  landlord,  may  show 
in  a  suit  by  the  heirs  that  the  landlord's  title  has  terminated:  Heck- 
art  V.  McKee,  5  Watts,  385;  Lane  v.  Young,  GO  IIuu,  5G3,  21  N.  Y. 
Supp.  S38. 

In  all  of  the.se  cases  It  should  be  noted  that  the  tenant  cannot  de- 
feat the  title  of  his  Lnndlord  by  an  independent  title.  But  the  title 
set  up  by  way  of  defense  must,  in  some  way,  be  connected  with  the 
title  of  the  lessor:  Newell  v.  Gibbs,  1  Watts  &  S.  490. 

Where  a  lease  is  made  by  one  as  "agent,"  however,  the  tenant 
cannot  show  that  the  agency  has  been  revoked:  Ilolt  v.  Martin,  51 
Pa.  St.  499.  In  Tortier  v.  Ballance,  10  111.  41,  it  was  said  that  in  a 
case  of  forcible  detainer  by  a  landlord  against  his  tenant,  the  tenant 
is  not  permjttod  to  show  that  the  title  of  the  landlord  has  expired. 
The  facts  of  the  case  do  not  involve  or  support  such  a  decision,  and 
it  is  not  in  harmony  with  later  Illinois  cases.. 

2.  By  Operation  of  Law.— A  tenant  is  not  estopped  to  show  that 
his  landlord's  title  has  expired  or  been  extinguished  by  operation 
of  law:  Farris  v.  Ilcniston,  74  Ala.  1G2;  Winn  v.  Strickland,  34  Fla. 
610,  1()  South.  r.OG;  Randolph  v.  Carlton,  8  Ala.  GOG.  The  tenant  may 
show  the  torniination  of  such  title  and  that  he  holds  under  the  new 
owner:  Rhyno  v.  Guevara,  G7  Miss.  139,  G  South.  73G.  He  may  show 
that  his  landlord  had  but  a  limited  interest  in  the  premises  which  is 
determined:  Wells  v.  Mason,  5  111.  84.  And  he  may  show  that  his 
landlord's  estate  has  expired  by  its  own  limitations  since  the  de- 
mise: Chaffln  v.  Brockmeyer,  33  Mo.  App.  92. 

3.  By  Sale.— A  tenant,  not  being  estopped  to  show  that  his  land- 
lord's title  has  terminated,  may  prove  that  the  landlord  conveyed 
:his  interest  in  the  premises  before  bringing  the  action.  This  was 
so  held  in  an  ejectment  suit:  Horner  v.  Leeds,  25  N.  J.  L.  106s  Greg- 
ory V.  Crab,  2  B.  Mon.  234.  In  proceedings  to  recover  the  possession 
of  land:  McGuffie  v.  Carter,  42  Mich.  497,  4  N.  W.  211.  In  a  suit 
for  rent  where  the  landlord  had  conveyed  the  premises  without 
reservation  of  rent:  West  Shore  Mills  Co.  v.  Edwards,  24  Or.  475, 
33  Pac.  987.  In  an  action  of  unlawful  detainer,  where  the  landlord 
has  parted  with  his  title  and  the  tenant  has  attorned  to  the  pur- 
chaser: Pentz  V.  Kuester,  41  Mo.  447.  But  in  Life  v.  Secrest,  1  Ind. 
512,  where  the  tenant  gave  a  note  for  rent,  and  before  the  term  of 
the  lease  had  expired  a  portion  of  the  leased  premises  was  sold  to 
pay  debts,  but  the  tenant  continued  to  occupy  the  premises  until  the 
end  of  the  term,  these  facts  were  deemed  no  defense  to  the  note. 
A  defense  that  the  landlord,  after  making  the  lease,  conveyed  the 
premises  to  a  third  person,  does  not  dispute  the  landlord's  title: 
Boyd  V.  Auchterlonie,  17  Misc.  Rep.  728,  40  N.  Y.  Supp.  1070.  The 
testimony  of  a  witness  that  the  landlord  told  him  that  he  (the  laud- 
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after  the  landlord's  title  has  expired  will  not  be  construed  Into  a 
continuance  of  the  tenancy,  where  it  was  done  by  inadvertence  or 
mistake  of  the  tenant's  rights:  Robinson  v.  Troup  Min.  Co.,  55  Mo. 
App.  GG2.  So,  if  the  tenant  has  paid  rents  In  advance  and  the  title 
to  the  property  changes  hands,  the  purchaser  may  retiuire  the  ten- 
ant to  pay  rent  over  again  to  him:  McDevitt  v.  Sullivan,  8  Cal.  592. 
By  inference,  therefore,  this  case  would  hold  that  the  mere  pay- 
ment of  rent  by  a  tenant  after  his  landlord's  title  has  expired  will 
not  prevent  him  from  showing  the  expiration  of  such  title. 

7.  Title  Escheats  to  the  State.— The  fact  that  a  lessor's  title  has 
escheated  or  reverted  to  the  state  seems  not  to  be  sucli  a  termina- 
tion of  the  landlord's  title  as  will  permit  a  tenant  to  show  a  want 
of  title  in  his  landlord,  where  the  possession  of  the  tenant  continues 
as  originally  derived  from  the  landlord:  Bishop  v.  Lalouette,  67 
Ala.  197;  Young  v.  Severy,  5  Olila.  U30,  49  Pac.  1024. 

VI.  Acquisition  of  Title  by  Tenant 
a.  Acqviisition  of  Adverse  Title. 
1.  Bight  to  Acquire.— Intimation  is  found  in  some  authorities, 
and  some  tcxt-writens  have  stated  the  rule  to  be.  that  a  tenant 
cannot  buy  an  out>tan(ling  title  against  his  landlord  with  such 
landlord's  coiL<ent:  Si-e  Bertram  v.  Cook,  32  Mich.  518;  Russell  v. 
Titus,  3  Grant  Gas.  295;  Toudro  v.  Cushman,  5  Wis.  279.  This 
last  case  certainly  does  not  establish  such  a  rule.  The  first  case 
was  one  in  which  tlu'  ttMi.uit  was  under  a  duty  to  pay  taxes,  he 
failed  to  do  so,  the  property  was  sold  at  a  tax  sale,  and  the  tenant 
sought  to.  purcliaso  this  tax  title  for  himself,  and  It  was  obviously 
held  that  the  tenant  would  hold  sxich  title  in  trust  for  his  land- 
lord. While  in  Russell  v.  Titus,  3  Grant  Gas.  295,  It  was  held 
that  the  tenant  could  not  purchase  and  set  up  an  adverse  title 
while  he  retained  possession,  which  is  undoubtedly  true:  See  Clemm 
V.  Wilcox,  15  Ark.  102;  Hughes  v.  Watt,  28  Ark.  153;  Norton  v. 
Sanders,  1  Dana,  14;  Chambers  v.  Pleak,  G  Dana,  420,  32  Am.  Dec. 
78.  But  while  the  relation  of  landlord  and  tenant  prevents  the 
tenant  from  setting  up  any  adverse  title  against  his  landlord,  yet 
the  rule  is  clearly  established  that  it  does  not  prevent  him  from 
buying  up  a  title,  to  be  asserted  after  the  termination  of  the  ten- 
ancy and  the  redelivery  of  the  premises  to  the  landlord:  Williams 
V.  Garrison,  29  Ga.  503;  Gable  v,  Wetherholt,  116  111.  313,  56  Am. 
Rep.  774,  0  N.  E.  453.  A  tenant  may  acquire  a  better  title  than 
his  landlord  has  or  had,  though  he  cannot  avail  himself  of  It  while 
retaining  possession  of  the  land:  Drano  v.  Gregory,  3  B.  Mon.  619. 
And  a  landlord  is  not  entitled  to  the  benefit  of  a  title  purchased 
by  ills  teiiant  during  the  continuance  of  the  tenancy;  Hodges  v. 
Shields,  IS  B.  Moa  828. 
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evicted,  purchase  nny  <yther  title  for  his  own  bonoflt:  (lore  v. 
Stevens,  1  Dana,  201,  25  Am.  Dec.  141;  at  least  while  such  judj:- 
ment  remains  in  force,  and  he  may  take  shelter  under  such  ad- 
verse title:  Pleak  v.  Chambers,  5  Dana,  60.  But  In  Farrow  v. 
Kdniundson,  4  B.  Mon.  605,  41  Am.  Dec.  250,  the  same  court  held 
that  such  purchase  by  a  tenant  would  not  prevent  his  landlord 
from  obtaining  possession  of  the  demised  proijerty,  if  there  was  no 
actual  eviction. 

A  tenant  may  show  that  the  land  has  been  decreed  to  him.  So 
held  in  a  case  where  the  landlord  had  been  ordere<l  by  a  court 
to  convey  the  land  to  the  tenant:  Swan  v.  Wilson,  1  A.  K.  Marsh. 
99.  Also  where  the  estate  has  become  vested  in  the  tenant  under 
mortgage  foreclosure:  Ryder  v,  Mansell,  66  Me.  167. 

b.     Acquisition  of  Landlord's  Title. 

1.  From  Landlord.— A  tenant,  under  the  rule  tliat  he  is  not  es- 
topped to  show  that  his  landlord's  title  has  expired,  may  show 
that  he  has  himself  become  the  owner  of  the  land  by  a  voluntary 
alienation  to  him  on  the  part  of  the  landlord:  Casey  v.  Gregory, 
13  B.  Mon.  505,  5C  Am.  Dec.  5S1.  So  a  tenant  may  prove  a  parol 
sale  and  gift  to  him,  where  he  has  ceased  to  pay  rent,  continut  - 
to  hold  under  his  contract  of  purchase,  paid  a  portion  of  the  price, 
made  valuable  improvements,  and  had  the  property  assessed  in 
his  own  name:  Aurand  v.  Wilt,  9  Pa.  St  54.  Where  the  tenant 
purchases  the  title  from  his  landlord,  he  may  set  this  up  as  a  de* 
fense  in  a  suit  to  recover  possession  or  for  rent:  Franklin  v.  ITurl- 
bert,  1  White  &  W.  Civ.  Cas.  Ct.  App..  sec.  816.  So,  also.  In  a  suit 
for  forcible  entry  and  detainer:  Silvey  v.  Summer,  01  Mo.  2.");!. 
A  tenant  may  show  that  he  occupies  as  an  ecpiitable  owner  under 
a  certain  agreement  with  his  landlord:  Provost  v.  Douohue,  50  Uuu, 
605,   3   N.   Y.   Supp.  299. 

A  tenant  In  possession,  who  makes  an  oral  contract  for  the  pur- 
chase of  the  premises,  is  presumed  to  continue  in  possession  un- 
der the  lease,  unless  It  Is  clearly  shown  that  he  holds  otherwise, 
so  that  he  Is  estopped  to  deny  his  landlord's  title:  Schlelds  v.  Hor- 
bach.  49  Neb.  262,  68  N.  W.  524.  And  the  principal  ca.se  is  au- 
thority for  the  doctrine  that  one  who  enters  into  a  contract  to 
purchase  land  and  subseijuently  becomes  a  tenant  of  the  vendor, 
is  estopped  to  enforce  his  contract  of  purchase  so  long  as  he  con- 
tinues in  i>ossession  of  the  leasetl  premises.  This  is  obviously  true, 
since  the  landlords  title  has  in  no  manner  changed  since  the  mak- 
ing of  the  lease,  and  a  tenant  is  always  estopped  to  deny  his 
landlord's  title  as  it  was  when  the  lease  was  executed. 

2.  At  Execution  Sale. — .^Ince  a  tenant  Is  not  estopped  to  show 
that  his  landlord's  title  has  ceased,  ho  may  show  that  he  has  ac- 
quired such  title  at  a  judicial  sale:  Tewksbury  v.  Magraff,  33  Ciil. 
237;  Casey  v.  Gregory,  13  B.  Mon.  505,  56  Am.  Dec.  581.  A  tenant 
may  purchase  the  leased  premises  under  a  judgment  against  his 
landlord,  and  set  up  the  title  thus  acquired  in  bar  of  an  action 
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sue  exocutlon  and  buy  the  property  In  at  sherlfTs  siile  without 
notice  to  his  landlord.  And  la  Scott  v.  Levy,  6  Lea,  GG2,  it  was 
held  that  the  relation  between  a  lessee  and  a  sub'essee  of  a  por- 
tion of  the  term  Is  of  such  a  fiduciary  character  that  the  latter 
could  not  acquire  a  jjoofl  title  apalnst  the  fonner  by  i»urchasln^ 
the  lease  at  execution  sale.  Yet  tliere  would  appear  to  be  no  reaJ 
rt-ason  why  a  lessee  cannot  always  purcliase  his  U-ssor's  title, 
which  has  been  extinguished  by  an  execution  sale,  and  the  fact 
that  the  lessor's  title  was  merely  a  leasehold  interest  in  the  prop- 
erty would  appear  to  be  an  Immaterial  circumstance. 

3.  Buying  Encumbrances. — Certainly  In  Nebraska  R  tenant 
cannot  purchase  an  outstanding  encumbrance  on  the  leased  prem- 
ises and  set  it  up  against  his  landlord.  Ihe  presumption  is  that 
he  did  it  solely  to  i)rotect  his  possession,  and  that  he  Is,  there- 
fore, entitled  only  to  what  he  paid,  with  legal  interest:  Mattis 
V.  RobiLson.  1  Neb.  3;  Thrall  v.  Omaha  Hotel  Co..  5  Neb.  205,  :jr> 
Am.  liep.  4S8.  And  It  was  held  In  Constant  v.  Barrett,  13  Misc. 
Rep.  249,  34  N.  Y.  Supp.  163,  that  a  lessee,  by  purchasing  a  mort- 
gage on  the  premises,  does  not  become  a  mortgagee  In  possession. 
But  in  Anderson  v.  Lanterman,  27  Ohio  St.  104,  it  was  held  that 
where  a  tenant  In  possession  purchases  past  due  mortgages  on 
the  premises,  and  continues  in  possession  after  his  term  expires, 
such  continued  possession  Is  presumed  to  be  under  the  mortgage, 
and  not  as  a  tenant  holding  over.  Probably  before  foreclosure,  a 
tenant,  though  he  may  have  purchased  a  mortgage  encumbrance  on 
the  property,  is  estopped  to  set  up  such  mortgage.  But  If  the 
encumbrance  Is  properly  foreclosed,  notice  has  been  given  to  the 
landlord  of  an  intention  to  foreclose,  and  the  sale  Is  fairly  con- 
ducted, there  seems  to  be  no  reason  why,  if  the  tenant  purchases 
at  such  a  sale  he  should  not  have  the  right  to  set  up  bis  title 
in  defense  of  an  action  by  his  landlord,  and  he  be  freed  from  the 
estoppel  to  deny  his  landlord's  title:  Ryder  v.  Mansell,  60  Me. 
1<;7.  The  same  principle  is  recognized  by  Nlles  v.  Ransford,  1 
Mich.  3o8,  51  Am.  Dec.  95,  where  It  was  held  that  the  lessee  of  a 
mortgagor  was  not  estopped  by  the  lease  from  disputing  the  les- 
sor's title,  where  subsequent  to  the  lease  he  became  the  assignee 
of  the  mortgage,  and  a  purchaser  of  the  property  under  a  fore- 
closure of  the  mortgage.  In  this  case  It  was  said  that  the  tenant 
did  not  dispute  his  landlord's  title,  but  he  confc.--scs  it  and  avoids 
it  by   matter  ex  post   facto, 

4.  By  Devise.— Whore  a  tenant  is  in  the  possession  of  prop- 
erty and  his  landlord  dies,  leaving  a  will  whereby  tlie  leased 
property  is  devised  to  tlie  tenant,  the  tenant  Is  nevertheless  es- 
topped to  deny  his  landlord's  title,  in  an  action  for  an-ears  in  rent: 
Hatch  V.  Bullock,  57  N.   II.  15. 

5.  Title  Consistent  with  Landlord's.— As  a  tenant  may  pur- 
-chase   the   landlords    Lille   and   set   it   up   agaiust   his    landlord,    so 
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!:inil!onl  and  tonnnt.  The  Michigan  supreme  court  said,  In  WJll- 
I.inis  V.  Towl.  or.  Mich.  204,  31  N.  W.  835,  that  a  tenant  was  amply 
protootod  by  boinp  allowed  to  pay  off  the  taxes  and  setting  them 
off  n^ainst  his  rent. 

On  the  other  hand,  there  l.s  respectable  authority  for  the  rule 
that  a  tenant  may  purchase  the  leased  land  at  a  tax  sale,  and  the 
sale,  if  valid,  will  oxlinfiuisli  his  landlord's  title,  and  cut  off  his 
lease,  and  the  tenant  is  not  estopped  to  set  up  such  title  against 
his  landlord:  Kersn.'^on  v.  Etter,  21  Ark.  IGO,  76  Am.  Dec.  301; 
"\Vagi,'ener  v.  McLaughlin.  33  Ark.  103;  Welchselbaum  v.  Curlett,  20 
Kan.  709,  27  Am.  Rep.  204;  Hlgglns  v.  Turner,  Gl  Mo.  249;  Silvey 
V.  Summer,  Gl  Mo.  253.  Of  course,  ,«.uch  a  rule  exists  only  when 
the  tenant  Is  under  no  obligation  to  pay  the  taxes:  Bettlson  v. 
I?ndd.  17  Ark.  ,'')4G.  65  Am,  Dec.  442;  Smith  v.  Neuman,  62  Kan. 
31S,  02  Pac.  1011;  Jackson  v.  Rowland,  0  Wend.  666,  22  Am.  Dec. 
r>57.  No  obligation  usually  arises  out  of  the  relation  of  landlord 
and  tenant  which  compels  a  tenant  to  pay  the  taxes  levied  upon 
the  land:  liettison  v.  Budd,  17  A.rk.  546,  65  Am.  Dec,  442.  If 
a  tax  sale  Is  made  during  the  term,  a  tenant  may  purchase  it 
and  set  it  up  against  his  landlord, .  but  not  if  the  tax  sale  took 
T>lace  prior  to  the  niakiii;;  of  the  lease:  Sharjie  v.  Kelley,  5  Denio, 
4:u. 

If  the  tenant  agrees  to  pay  the  taxe.?,  he  cannot  purchase  the 
land  if  it  is  sold  for  taxes,  since  this  would  be  a  clear  violation 
of  his  trust:  Busch  v.  Huston,  75  111.  343;  Burgett  v.  Taliaferro, 
118  111.  503,  9  N.  E.  334;  Carithers  v.  Weaver,  7  Kan.  110;  Haskell 
V.  Putnam,  42  Me.  244;  Bertram  v.  Cook,  32  Mich.  518;  Williarasoii 
T.  Russell,  18  W.  Va.  612;  Shepardson  v.  Elmore,  19  Wis,  424. 
J^o  a  tenant  whose  duty  it  is  to  re<leem  land  fi-om  a  tax  sale  can- 
not purchase  the  tax  title  from  the  state  and  set  it  up  against 
Ills  landlord,  or  those  claiming  under  them:  Lyebrook  v.  Hall,  73 
Miss.  509,  19  South.  348. 

d.  Adverse  Possession. 
1.  General  Doctrine. — CJenerally  speaking,  a  tenant  cannot  set 
up  a  title  by  adverse  possession  against  his  landlord:  Iloag  v. 
Iloag,  35  N.  Y.  4<)9;  Reed  v.  Shepley,  0  Vt.  G02.  For  the  possession 
as  a  tenant  is  not  of  Itself  adverse:  Blglow  v.  Biglow,  39  App. 
Div.  103,  50  N.  Y.  Supp.  794.  Adverse  title  cannot  be  acquired  un- 
der a  title  resulting  from  a  lease:  Parish  Board  of  School  Directors 
V.  Edrington,  40  La.  Ann.  633.  4  South.  574.  No  prescrii)tiou  can 
run  in  favor  of  a  tenant  so  long  as  he  is  a  tenant:  McMullin  v. 
Erwin,  58  Ga.  427;  Lambert  v.  Iluber,  22  Misc.  Rep.  402,  50  N.  ♦Y. 
Supp.  793.  Since  the  possession  of  a  tenant  is  the  possession  of 
his  landlord:  Vanduyn  v.  llepuer,  4.j  Ind.  5S9.  The  possession  of 
the  tenant  as  such  is  always  consistent  with  the  title  of  the  land- 
lord: Ehrman  v.  Mayer,  57  Md.  012;  Whiting  v.  Edmunds,  94  N. 
Y.  300;  Taylor  v.  Kelly,  50  N.  C.  240;  McGiunIs  v.  Porter,  20  Pa. 
St.  su. 
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land  from  tlie  plaintiff  Is  a  distinct  recogmltlon  of  title,  bo  that 
a  holding  will  not  be  conshlercHl  adverse:  Ilorton  v.  Davidson,  135 
Pa.  St.  180,  19  Atl.  034.  Where  a  tenant's  ancestor  went  upon 
land  as  the  tenant  of  the  plaintiff'8  ancestor,  and  this  alleplance 
WHS  not  renounced  until  shortly  before  suit  was  brought,  the  ten- 
ant Is  estopped  to  set  up  an  adverse  holding:  Miller  v.  South,  12 
Ky.   Law   Kep.  Sol,   14  S.   W.  3G1. 

The  foundation  for  an  estoppel  when  no  lease  Is  given  Is  the 
pos.-^ession  grantwl  by  the  landlord:  Fuller  v.  Sweet.  30  Mich.  237, 
18  Am.  Rep.  122.  One  wlio  occupies  as  tenant  cannot  set  up  a 
prior  adverse  holding:  Ilosliins  v.  Bighani,  1  White  &  W.  Civ. 
Cas.  Ct.  App.,  sec.  1027.  The  fact  that  the  landlord  made  no 
claim  to  land  during  the  period  the  possession  was  alleged  to  be 
adverse  is  not  suflicient  adverse  holding,  the  landlord  living  in  an- 
other state:  Floyd  v.  Mintsey,  7  Rich.  181.  An  adverse  possession 
of  land  cannot  be  established  under  a  tax  lease:  Sanders  v. 
Riedinger,  19  Misc.  Rep.  289,  43  N.  Y.  Supp.  127. 

After  a  tenant  has  been  evicted  by  his  landlord,  and  he  become^; 
the  tenant  of  another,  who  In  turn  has  dis[)ossessed  the  landlord, 
he  may  hold  tlie  property  adversely  to  his  former  landlord  with- 
out subjecting  himself  to  the  penalty  of  double  rent:  Evans  v. 
T.ytle,  102  Ky.  146,  42  S.  W.  1110.  A  lessee  who  receives  possession 
of  the  premises  from  his  les.sor,  and  who  afterward  purchases  the 
hitter's  title.  Is  not  estopped  to  assert  adverse  ownership  uudt  i- 
it  against  another  claimant,  although  he  had  attorned  to  sueli 
claimant:  Cook  v.  Farrah.  105  Mo.  492,  16  S.  W.  692.  Apparently. 
If  a  landlord  repudiates  the  validity  of  the  lease  under  which  the 
tenant  holds  and  seeks  to  oust  him,  the  tenant  is  not  estopped 
to  contest  his  landlord's  right  to  the  property:  Jones  v.  Madison 
County,  72  Miss.  777,  18  South.  87. 

A  tenant  remaining  in  possession  of  the  leased  premises  after 
the  expiration  of  his  term,  without  any  open  or  express  repudi- 
ation of  the  relation  created  by  the  lease,  is  not,  in  contrmplation 
of  law,  holding  adversely  to  the  owner,  whatever  may  be  his 
secret  intention:  Carson  v.  Broady,  56  Neb.  648,  71  Am,  St.  Rep. 
001,  77  N.  W.  80;  Taylor  v.  Kelly,  3  Jones  Eq.  240.  And  see 
Sehields  v.  Ilorbach,  40  Neb.  202,  08  N.  W.  524.  In  California  the 
possession  of  a  tenant  cannot  begin  to  be  adverse  until  five  years 
from  the  last  payment  of  rent:  Code  Civ.  Proc,  sec.  320:  Ray  nor 
V.  Drew,  72  Cal.  307,  13  Pac.  80().  And  in  Wisconsin  the  possession 
of  the  tenant  is  deemed  to  be  that  of  the  landlord  until  ten  years 
after  the  termination  of  the  tenancy,  or  after  the  last  payment 
of   rent:   Gunsolus   v.   Ixjrmer,   54   Wis.   030,    12   N.   W.   02, 

3.  Necessity  of  Surrendering  Possession. — As  will  subsequently 
be  seen,  the  general  rule  is  as  laid  down  in  the  principal  case, 
that  a  tenant  must  surrender  his  possession  to  the  landlord  l>efore 
he  can  set  up  title  in  himself  adverse  to  that  of  his  landlord.  So 
adverse  possession  cannot  commence  while  the  possession  as  ten- 
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coiumonce  to  hold  adversely,  what  Is  a  suffidont  constructlvo  sur- 
render which  will  allow  a  tenant  to  hold  adversely?  To  work  a 
forfeiture  of  his  tenancy  and  set  the  statute  of  limitations  run- 
ning In  his  favor,  a  tenant  must  give  notice  to  his  landlord  that 
"he  disclaims  the  relation  and  Is  holdinp  the  premises  adversely: 
Wells  V.  She«M-er,  TS  Ala.  142;  Patterson  v.  Hansel,  4  Hunh.  nri4; 
Holman  v.  Bonner.  03  Miss.  131;  Alderson  v.  Marshall,  7  *'ont. 
Ii88,  16  Pac.  570;  P.edlow  v.  New  York  etc.  Co.,  112  N.  Y.  2G;i,  19 
N.  E.  800;  ^IcGinuis  v.  Porter,  20  Pa.  St.  80;  Allen  v.  Paul.  24 
<".ratt.  332;  Larman  v.  Huey,  13  B.  Mon.  436;  Sharpe  v.  Kelley, 
n  Denlo,  431;  Wlllison  v.  Watklns,  3  Pet.  43;  Tilloti<on  v.  Ken- 
nedy, 5  Ala.  407,  39  Am.  Dec.  330;  Swann  v.  Thayer.  30  TV.  Va. 
46.  14  S.  E.  423;  Swan  v.  Younp,  30  W.  Va.  57,  14  S.  E.  426.  One 
"vvho  pets  possession  fi*om  a  tenant  can  start  an  adverse  possession 
only  by  surrendering  jiossession  or  disclaiming  to  hold  as  a  ten- 
ant and  giving  notice  to  the  landlord:  Genin  v.  lugersoll,  2  W.  Va, 
558. 

To  convert  a  tenancy  into  adverse  possession  there  must  be  a 
clear,  positive,  and  continued  disclaimer  and  disavowal  by  the  ten- 
ant of  his  landlord's  title,  and  as.sertlon  of  an  adverse  right  brought 
home  to  the  landlord:  Morris  v.  Wheat,  11  App.  Cas.  ^D.  C),  201; 
Wllkins  V.  Pensacola  City  Co.,  36  Fla.  36,  18  South.  20;  Whaley 
V.  Whaley,  1  Spear. '225,  40  Am.  Dec.  594;  Rigg  v.  Cook,  4  111. 
336.  46  Am.  Dec.  462. 

The  tenant  must  openly  and  explicitly  disclaim  holding  under 
liis  former  landlord,  and  unreservedly  assert  that  he  is  the  owner 
<}f  the  true  title:  Ncssley  v.  Ladd,  29  Or.  354,  45  Pac.  904.  An<l 
knowledge  of  this  disclaimer  must  be  brought  home  to  the.  land- 
lord: Whaley  v.  Whaley,  1  Spear,  225.  40  Am.  Dec.  594.  It  has 
been  said  that  there  must  be  actual  notice,  or  the  hostile  posses- 
sion must  be  so  ostensible  and  notorious  as  to  afford  a  reasonable 
presumption  of  notice:  Ponder  v.  Cheeves.  104  Ala.  307,  16  South. 
145.  Notice  of  some  kind  must  be  brought  home  to  the  landlord, 
lor  the  adverse  character  of  the  holding  cannot  be  assumed  from 
mere  possession:  Miliett  v.  Dagomarsiuo  (Cal.),  38  Pac.  308.  And 
see  Hintze  v.  Krabbenschmidt  (Tex.  Civ.  App.),  44  S.  W.  38. 
Notice  must  In  some  way  be  received  by  the  landlord:  Floyd  v. 
:>.Iintsey,  7  Rich.  181.  In  McGinuis  v.  Porter,  20  Pa.  St.  SO.  it 
was  said  that  there  must  be  express  notice  to  the  landlord.  Declara- 
tions by  a  tenant  made  to  members  of  his  family,  not  in  the 
presence  of  the  landlord,  and  wlilch  do  not  come  to  his  knowledge, 
<M\nuot  alTect  the  landlord's  title  nor  change  the  character  of  the 
tenant's  possession:  Stacy  v.  Bostwiok,  48  Vt.  192.  So  a  tenant's 
<leclaratiou  to  a  third  person  that  he  is  holding  adversely  will  not, 
•without  notice  to  his  landlord,  convert  his  holding  into  an  ad- 
verse possession:  Trustees  v.  Meetze,  4  Rich.  50. 

A  tenant  cannot  by  mere  words  denying  the  landlord's  title  and 
.assorting  his  own  work  a  forfeiture  of  his  tenancy,  or  set  running 
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Ihe  court  in  Clomra  v.  Wilcox,  lo  Ark.  102,  "that  It  fixes  a  period, 
from  which  his  adverRe  possession  dates,  and  which  if  permitted 
to  continue,  m.iy  eventually  enable  liim  to  plead  the  statute  bar 
of  limitations  ajrainst  his  landlord."  But  prior  to  the  complete 
runnintr  of  the  stiitnte  of  limitations,  the  tenant  is  estopped  to 
sot  up  his  adverse  claim.  If  the  landlord  snes  his  tenant  prior  to 
the  runnina:  of  the  statute,  he  mu.st  recover:  Wlllison  v.  Wntkins, 
3  Pot.  43.  For  until  the  statute  has  completely  run,  the  possessioD 
of  the  tenant  is  still  that  of  the  landlord:  Peyton  v.  Stith.  5  Pet. 
4So.  Honce,  the  only  effect  of  a  disclaimer  of  title  of  the  landlord 
by  the  tenant  is  to  bar  any  recovery  by  the  landlord  after  the 
statute  of  limitations  has  run:  Shelton  v.  Eslava.  H  Ala.  2.S0;  Hen- 
ley V.  Hranch  Hank,  10  Ala.  5.')2.  The  tenant  must  hold  the  full 
time  before  he  can  sot  up  the  statute  of  limitations  or  his  adverse 
possession:  Wilkins  v.  Ponsacola  City,  3G  Fla.  30.  18  South.  20. 
But  after  the  period  has  run,  he  may  set  up  his  title  against  hi» 
landlord,  and  this  without  surrendering  his  possession:  Greenwood 
V.  Mooro,  79  Miss.  201,  30  South.  609;  Voss  v.  King,  33  W.  Va. 
230,  10  S.   E.  402,  and  cases  previously  cited. 

6.  Oi:ster  and  Disseisin  of  Landlord. — The  effect  of  a  sufficient 
disclaimer  of  the  title  of  the  landlord  and  notice  to  him  -by  tin- 
tenant  is  also  to  operate  as  an  ouster  and  disseisin  of  the  landlord: 
Sherman  v.  Champlaln  Transp.  CJo.,  31  Vt  162.  A  lessee  ma.v 
disseise  his  lessor  even  during  the  continuance  of  the  term:  Tyler 
v.  Hammond,  11  Pick.  193.  The  mere  nondemand  and  nonpayment 
of  rent  is  not  sufficient  evidence  of  ouster:  Campbell  v.  Shipley. 
41  Md.  SI.  A  refusal  to  pay  rent  is  not  a  disseisin:  Sacket  v. 
Wbeaton,  17  Pick.  103.  Neither  will  a  refusal  to  pay  rent  and  a 
disavowal  of  title,  if  the  lessor  has  no  knowledge  of  the  fact: 
Duke  V.  Harper,  6  Yerg.  280,  27  Am.  Dec.  462.  A  demand  of  pos- 
session, and  a  refusal  on  the  ground  that  the  tenant  holds  adversely, 
is  sufllcient  evidence  of  actual  ouster:  Duke  v.  Harper,  6  Yerg. 
2.S0,  27  Am.  Dec.  402;  I^ea  v.  Notherton,  9  Yerg.  315.  A  tenant's 
conveyance  in  fee  is  a  disseisin  of  the  landlord,  or  not,  at  the  elec- 
tion of  tho  latter:  Jackson  v.  Davis,  5  Cow.  123,  15  Am.  Dec.  451. 
An  owner  in  foe  cannot  be  disseised  by  his  tenant  except  at  his 
election:  Stearns  v.  Godfrey,  10  Me.  158.  And  by  pursuing  a  pos- 
sessory remedy,  the  landlord  may  elect  not  to  be  disseised:  Jacksua 
V.   Davis,  5  Cow.  123,  15  Am.  Dec.  451. 

7.  When  the  Statute  Begins  to  Run. — .V  tenant  must  show  when 
his  adverse  possession  commenced:  Kabe  v.  Fyler,  10  Smedes 
&  M.  440,  48  Am.  Dec.  703.  Tlie  possession  of  a  tenant  does  not 
become  adverse  by  the  mere  entry  of  judgment  in  eviction:  Churcli 
V.  Wright,  4  App.  Div.  312,  38  N.  Y.  Supp.  701.  So  long  as  a 
tenant  occupies  under  a  lease,  he  is  not  holding  adversely,  evea 
tliough  he  was  originally  in  possession  under  claim  of  title: 
llaruog  V.  Hubbard,  2  Dev.  «&  B.  241;  BoHng  v.  Ewiug,  3  Dana^ 
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Furman,  58  Rarb.  Wri,  seoms  to  onnncinte  a  rule  difforont  from  that 
already  stated,  the  court  sayinjr  that  the  only  case  In  which  a  tenant 
who  has  not  entered  into  possession  may  set  up  want  of  title  In  liKs 
landlord  is  where  he  was  induced  to  accept  possession,  or  to  enter 
into  the  lease,  by  fraud  or  mistake.  We  doubt  the  correctness  of 
this  rule. 

c.  Tenant  Acquires  Possession  from  Landlord. — A  tenant  who 
ac(iuires  ix)Ssessiou  from  his  landlord  is  estopped  to  deny  his  land- 
lord's title:  Miller  v.  South,  12  Ky.  Law  liep.  351,  14  S.  W.  361; 
Biuuoy  V.  Chapman,  5  Pick.  124;  Melcher  v.  Kreiser,  28  App.  Div. 
.'>t;2.  51  N.  Y.  Supp.  249.  And  this  is  so  though  the  possession  was 
t'iven  by  an  a^ent  of  the  owner:  Ilussman  v.  Wilke,  50  Cal.  250. 
So  a  son  put  in  possession  of  property  by  his  father  is  estopped  to 
deny  the  title  of  his  father:  Hlakeney  v.  Ferguson,  20  Ark.  547. 
The  reason  for  the  estoppel  is  that  the  possession  of  a  tenant  is 
the  possession  of  his  landlord,  and  therefore  the  right  of  the  land- 
lord to  possession  cannot  be  questioned:  Phelps  v.  Taylor,  23  La. 
Ann.  585. 

A  tenant  acquiring  possession  from  his  landlord  is  the  ordinary 
case  in  which  the  dcctrine  of  estoppel  is  evoked.  And  in  these  cases 
where  the  possession  of  the  tenant  continues  undisturbed  and 
nothing  has  occurred  to  change  its  character,  he  is  estopped  to  deny 
the  title  of  his  landlord:  See  Willison  v.  Watkins,  3  Pet.  43;  Waldeu 
V.  Bedley,  14  Pet.  15G;  Hackett  v.  Marmet  Co.,  52  Fed.  2G8,  3  C.  C. 
A.  7G;  Pope  v.  Harkins,  10  Ala.  321;  Henley  v.  Branch  Bank,  1(> 
Ala.  552;  Littleton  v.  Clayton,  77  Ala.  571;  Burke  v.  Hale,  9  Ark. 
328;  Mantooth  y.  Burke,  35  Ark.  540;  Holmes  v.  Kennedy,  1  Boot, 
77;  Morse  v.  Roberts,  2  Cal.  515;  liamires  v.  Kent  etc.  Co.,  2  Cal. 
558;  Reed  v.  Todd.  1  liar.  138;  Williams  v.  Cash,  27  Ga.  507,  73  Am. 
Dec.  739;  Tilghman  v.  Little,  13  111.  2;i9;  Bowdlsh  v.  Dubuque,  38, 
lowa,  341;  Brenner  v.  Bigelow,  8  Kan.  49G;  Pettigrew  v.  Mills, 
36  Kan.  745,  14  Pac.  170;  Chambers  v.  Pleak,  0  Dana,  426,  32  Am. 
Dec.  78;  Hodges  v.  Shields,  18  B.  Mon.  828;  Hanson  v^  Allen,  37 
La.  Ann.  732;  Moshier  v.  Reding,  12  Me.  478;  Giles  v.  Ebsworth, 
10  Md.  333:  Watertown  v.  White,  13  ^Liss.  477;  Ryerson  v.  Eldred, 
18  Mich.  12;  Bertram  v.  Cook,  32  Mich.  518;  Allen  v.  Chatlield,  8 
Minn.  435;  Frazer  v.  Robinson,  42  Miss.  121;  Higgius  v.  Turner. 
t)l  Mo.  249;  Plumer  v.  Plumer,  30  N.  II.  558;  Horner  v.  Leeds,  25 
N.  J.  L.  lOCJ;  Bank  of  Utica  v.  Mcrsereau,  3  Barb.  Cb.  528,  49  Am. 
Dec.  189;  James  v.  Russell,  92  N.  C.  194;  Devacht  v.  New.sam.  3 
Ohio,  57;  Moore  v.  Beasley,  3  Ohio.  29^} :  Pappe  v.  Trout,  3  Okla. 
200,  41  Pac.  397;  Elliott  v.  Smith,  23  Pa.  St.  131;  Giveus  v.  Mullinax. 
4  Rich.  590,  55  Am.  Dec.  706;  R<jgers  v.  Walker,  4  Hayw.  205.  9 
Am.  Dec.  758;  King  v.  Maxey  (Tex.  Civ.  A])p.),  28  S.  W.  401;  Steen 
V.  Wards  worth,  17  Vt.  297;  Luwsou  v.  Mowry,  52  Wis.  219,  9  N.  W» 
280. 
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2.  Hule  in  California. — In  Califomia,  a  different  rule  has  been 
adopted,  the  courts  recognizlnR  that  the  doctrine  of  estoppel  Is  a 
harsh  one,  and  never  to  be  applied,  except  where  to  allow  the  truth 
to  be  told  would  consummate  a  T\TonR  to  the  one  party,  or  enable 
tho  other  to  secure  an  unfair  advantage.  Hence  it  has  been  held 
that  the  bare  possession  by  a  tenant  of  the  deniise<l  land  at  the 
time  the  lease  is  given  is  sufficient  to  take  the  case  out  of  the 
operation  of  the  general  rule  that  a  tenant  cannot,  before  surrender- 
ing possession,  dispute  the  landlord's  title.  In  such  a  case  the 
landlord  parts  with  nothing  by  making  the  lease,  and  the  tenant 
bas  obtained  nothimr  by  the  transaction:  Franklin  v.  Merida,  35 
€al.  558,  95  Am.  Dec.  129;  Tewksbnry  v.  Magraff.  .^3  Cal.  237. 
These  cases  were  limited  in  their  application  to  this  extent.  In 
Peralta  v.  Glnoohio,  47  Cal.  4^0 — nameh%  that  In  order  to  take  ad- 
vantage of  the  rule  that  a  tenant  is  not  estopped  when  he  was  In 
possession  at  the  time  the  lease  was  given,  he  must  prove  para- 
mount title  in  himself,  or  those  under  whom  he  claims.  The  mere 
production  of  a  lease  makes  out  a  prima  facie  case  for  the  landlord: 
See,  also,  Davidson  v.  Ellmaker,  84  Cal.  21,  23  Pac.  1020.  The 
tenant  may  assert  any  title  which  he  may  have  under  the  situation 
here  presented:  Davis  v.  McGrew,  82  Cal.  13.5,  23  Pac.  41.  But  this 
rule  that  a  tenant  is  not  estopped  when  he  was  In  possession  at 
the  time  the  lease  was  given  does  not  apply  in  an  action  of  unlawful 
detainer,  except  where  the  tenant  was  Induced  to  accept  the  lease 
through  fraud:  Knowles  v.  Murphy,  107  Cal.  107,  40  Pac.  111. 

3.  Effect  of  Fraud  and  Mistake.— "We  have  seen  that  where  one 
becomes  a  tenant  and  enters  into  possession  of  property  by  reason 
of  fraud  or  mistiike,  he  is  not  estopped  to  deny  his  landlord's  title. 
The  rule  is  the  same  where  one  already  in  possession  is  Induced  to 
take  a  lease  from  another  whom  he  acknowledges  as  his  landlord. 
Hence,  if  the  lease  is  obtained  by  fraud,  the  tenant  Is  not  estopped 
to  show  this  fact,  and  that  his  landlord  has  no  title:  Miller  v. 
Bonsadon,  9  Ala.  317;  Young  v.  Heffernan.  07  111.  App.  354;  Ball 
v.  Lively,  2  J.  J.  Marsh.  181;  Higgins  v.  Turner,  61  Mo.  240;  Hall 
v.  Benner,  1  Penr.  &  W.  402,  21  Am.  Dec.  39 i;  Evans  v.  Bidwell, 
76  Pa.  St.  497;  Hammons  v.  McClure,  85  Tenn.  65,  2  S.  W.  37. 
So  a  lease  obtained  by  either  fraud  or  a  cl«ir  mistake  as  to  title 
works  no  estopi>el  against  the  tenant:  Givens  v.  Mullinax,  4  Rich. 
590.  55  Am.  Dec.  706;  Hammons  v,  McClure,  85  Tenn.  65,  2  S.  W. 
37;  Michigan  Cent  R.  R.  Co.  v.  Bullard,  120  Mich.  416,  79  N.  W. 
635;  Aldersoa  v.  Miller,  15  Gratt  279;  Waishington  v.  Conrad,  2 
Humph.  563;  Shultz  v.  Elliott,  11  Humph.  18«).  Where  one  in  pos- 
tiession  of  laud,  the  title  to  which  is  in  himself,  accepts,  under  a 
mistake  of  fact,  a  lease  there<'»f.  not  under  seal,  from  one  not  in 
IKtssession,  he  is  not  estopped  thereby  from  showing  the  facts  in 
contravention  of  the  k^sor's  claim  of  title:  Michigan  Cent,  R.  R. 
Co.  v.  Bullard,  120  Mich.  416,  79  N.  W.  635.  But  the  mere  fact  that 
the  tenant  has  a  better  title  than  the  landlord  does  not  of  itself 
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rondorinjr  tho  i)osRossion  to  the  landlord:  Barlow  v.  Dahm,  07  Ala. 
414,  38  Am.  St.  Kep.  192,  12  South.  293.  A  tenant  must  surrender 
possession  regardless  of  the  title  of  his  landlord:  Jliller  v.  Turney, 
13  Ark.  385.  A  tenant  cannot  resist  the  payment  of  rent  beforo 
eviction  or  surrender:  Lylcs  v.  >rurphy,  38  Tex.  75.  There  must  be 
a  surrender  or  an  eviction  or  somothins  equivalent  thereto,  before 
the  tenant  can  show  the  invalidity  of  his  landlord's  title:  Ryder  v. 
Mansell.  GG  Me.  1G7;  Bedlow  v.  New  York  etc.  Co.,  112  N.  Y.  2G3, 
19  N.  E.  800.  The  rule  that  a  tenant  must  surrender  possession  be- 
fore assailing  the  title  of  his  landlord  applies  to  subtenants  and  all 
who  succeed  to  the  possession  from  or  through  the  tenant:  Mackin 
V.  Haven,  88  111.  App.  4.34:  Bonds  v.  Smith,  lOG  N.  C.  .'.'3.  11  S.  E. 
322;  Milhouse  v.  Patrick,  G  Rich.  350;  Genin  v.  Ingersoll,  2  W.  Va. 
558. 

In  cases  of  fraud  and  mistake.  If  the  tenant  was  not  In  posses- 
sion when  the  lease  was  made,  at  least  in  some  jurisdictions,  he  is, 
nevertheless,  estopped,  and  can  only  relieve  himself  from  the 
estoppel  by  surrendering  possession:  Crockett  v.  Althouse,  35  Mo. 
App.  404;  Kiernan  v.  Terry,  2G  Or.  494,  38  Pac.  671.  As  soon  as 
the  fraud  is  discovered,  the  tenant  should  surrender  possession: 
See  Milliken  v.  Thorndike,  103  Mass.  382.  But  where  a  tenant 
is  already  in  possession,  and  is  induced  by  fraud  or  mistake  to  take 
a  lease  from  another,  he  is  not  estopped  to  deny  his  landlord's 
title,  as  has  been  seen,  and  if  not  estopped  he  need  not  surrender 
possession  before  assailing  his  landlord's  title. 

2.  Tenant  Holding  Over.— There  are,  doubtless,  a  few  cases, 
most  of  them  early  ones,  which  hold  that  the  estoppel  of  a  tenant 
to  deny  his  landlord's  title  continues  only  during  the  term  of  the 
lease,  and  with  the  expiration  of  the  lease  the  estoppel  ends:  Car- 
penter V.  Thompson,  3  N.  H.  204,  14  Am.  Dec.  348;  Page  v.  Kins- 
man, 43  N.  H.  328.  Such  a  rule  is  not,  however,  recognized  to- 
day, probably,  in  any  jurisdiction  in  this  country.  A  tenant  who 
holds  over  after  the  termination  of  his  lease  is  as  much  estopped 
to  deny  his  landlord's  title  as  any  other  tenant.  The  estoppel  con- 
tinues, notwitlistandiug  the  term  has  expired:  Shelton  v.  Eslara, 
6  Ala.  230;  Robinson  v.  Holt,  00  Ala.  115,  7  South.  441;  Anderson 
v.  Anderson,  104  Ala.  428.  10  South.  14;  McKissick  v.  Ashby,  98 
Cal.  422,  33  Pac.  729;  Thorn  v.  Reed,  1  Ark.  480;  Harrison  v. 
Marshall,  4  Bibb.  524;  Falkner  v.  Beers,  2  Doug.  117;  Jackson  v. 
Stiles,  1  Cow.  575;  McShan  v.  Myers,  1  I'osey,  100;  Bishop  v. 
Lalouette,  67  Ala.  197;  Osgood  v.  Dewey,  13  Johns.  240;  Stoops  v. 
Devlin,  16  Mo.  162. 

The  tenant  is  presumed  to  hold  over  with  the  permission  of  his 
landlord:  Osgooil  v.  Dewey.  13  Johns.  240;  Dorrill  v.  Stephens,  4 
McCord,  59;  Fronty  v.  ^Vood.  2  Hill  (S.  C).  3t>7;  Stoops  v.  Devlin, 
16  Mo.  162.  Hence,  if  he  remains  in  possession,  he  is  estopped  to 
deny  his  landlord's  title,  without  first  surrendering  to  him  the  pos- 
session: McKissick  v.  Ashby,  98  Cal.  422,  33  Pac.  729;  Phillips  v. 
Am.   St.    Rep.,   Vol.    LXXXIX.— 7 
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Mundy,  IS  Ala.  1S2.  ."2  Am.  Doc  221.  Aftor  surrendering  posses- 
sion, he  is  at  full  liberty  to  assort  the  truth  oonoorninf?  the  title  to 
the  property:  Ziinmorman  v.  Marchlaiul.  2.'?  Ind.  474.  The  tenant 
may  then  assert  title  paramount  to  the  premises:  Smith  v.  Mundy, 
18  Ala.  182.  52  Am.  Dec.  221;  Banl^  of  Utica  v.  Mersoreau.  3  r.arb. 
€h.  528,  4!)  Am.  Dec.  189.  And  his  previous  tenancy  and  possession 
is  no  bar  to  his  recovery:  Smith  v.  Mundy,  18  Ala.  182,  52  Am. 
Dec.  221;  Wild  v.  Serpell,  10  Gratt.  405. 

f.  Effect  of  Eviction  by  Paramount  Title.— A  tenant  may  set  up 
that  he  has  boon  evicted  by  title  paramount:  Farris  v.  Houston, 
74  Ala.  lf'>2.  Where  he  has  been  ousted  by  such  a  title,  ho  is  no 
longer  estopped  to  deny  his  landlord's  title:  Tewksbury  v.  MagraCf, 
33  Cal.  237;  Clapp  v.  Coble,  1  Dev.  &  B.  Eq.  177;  Moffat  v.  Strong, 
9  Bosw.  57;  Franklin  v.  Hurlbert,  1  White  &  W.  Civ.  Cas.  Ct.  App., 
sec.  816;  Lunsford  v.  Turner.  5  J.  J.  Marsh.  104,  20  Am.  Dec.  248: 
Morse  v.  Goddard,  13  Met.  177,  4G  Am.  Dec.  728;  Smith  v.  Shepard. 
15  Pick.  147,  25  Am.  Dec.  432;  Doty  v.  Burdick,  S3  111.  473;  Towne 
V.  Butterfield,  97  Mass.  105;  George  v.  Putney,  4  Cush.  351,  50  Am. 
Dec.  788.  An  eviction  is  equivalent  to  a  termination  of  the  tenancy. 
This  defense  does  not  involve  a  question  of  title,  the  effect  of  an 
eviction  being  to  dispossess  the  landlord  as  well  as  the  tenant: 
Wheelock  v.  Warschauer,  21  Cal.  309.  The  tenant's  ouster  need  not 
be  by  virtue  of  any  judgment,  decree,  or  other  legal  process:  Moffat 
v.  Strong,  9  Bosw.  57. 

In  some  states  a  tenant  must  give  notice  to  his,  landlord 
when  he  is  sued  in  ejectment,  and  if  he  fails  to  do  this,  the  tenant 
•cannot  protect  himself  under  the  paramount  title:  Lowe  v.  Enior- 
vson,  48  111.  IGO. 

It  is  not  always  necessary  that  a  tenant  should  be  actually 
evicted.  If  a  judgment  of  eviction  has  been  properly  obtained 
against  him,  a  tenant  is  well  warranted  in  treating  the  relation  of 
tenancy  at  an  end,  and  in  regarding  himself  at  liberty  to  give  a 
new  and  riglitful  character  to  his  possession:  Clapp  v.  Coble.  1 
Dev.  &  B.  Eq.  177.  And  if  the  judgment  of  eviction  is  not  attribut- 
able to  any  neglect  on  the  tenant's  part,  he  may  attorn  to  the 
plaintiff  in  ejectment,  or  purchase  his  title  and  set  it  up  against 
the  landlord:  Lowe  v.  Emerson,  48  111.  100;  Franklin  v.  Hurlbert,  1 
White  &  W.  Civ.  Cas.  Ct.  App.,  sec.  810;  Lunsford  v.  Turner,  5  J.  J. 
IMarsh.  104.  20  Am.  Dec.  248;  Morse  v.  Goddard,  13  Met.  177,  46  Am. 
Dec.  728;  Smith  v.  Sliopard,  15  Pick.  147,  25  Am.  Dec.  432;  Ross  v. 
Dysart.  33  Pa.  St.  452. 

"Whenever,"  said  the  court  in  Lunsford  v.  Turner,  5  .T.  J.  Marsh. 
104,  20  Am.  Dec.  248.  '"it  is  ascertained  by  a  competent  judgment  or 
•decree  that  the  landlord's  title  is  iusuflicient  for  the  security  of  the 
tenant,  the  relation  between  them  may  be  renounced,  and  the 
tenant  may  protect  himself  by  taking  shelter  under  the  paramount 
title.  In  this  respect,  a  judgment  of  eviction  against  the  tenant 
■would  be  as  eCfectual  as  an  actual  eviction."     So  it  has  been  held 
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eession  Is  estopped  to  allege  a  sheriff's  sale  of  the  premises  by 
consent  of  the  landlord,  and  a  conveyance  to  the  tenant  by  the 
purchaser  at  such  sale,  without  a  prior  surrender  of  the  land.  We 
have  already  comniontod  on  this  decision  as  apparently  in  con- 
flict with  the  weight  of  authority  and  even  with  other  cases  in 
the  same  state:  See  Lancashire  v.  Mason,  75  N.  C.  455.  And  in 
Nebraska,  it  seems  that  a  tenant  cannot  purchase  an  encumbrance 
upon  his  landlord's  title  and  enforce  it  without  surrendering  pos- 
session: Mattis  V.  Robinson,  1  Neb.  3.  A  tenant  who  has  a  mere 
executory  conti-act  to  purchase  from  his  landlord  cannot  enforce 
it  without  first  surrendering  possession.  Such  agreement  in  no 
way  terminates  the  relation  of  landlord  and  tenant.  This  is  in 
effect  the  doctrine  of  the  principal  case.  In  Vermont  it  would  ap- 
pear that  the  courts  have  gone  to  the  extreme  length  of  holding 
that  a  tenant  may  purchase  an  outstanding  title  against  his  landlord, 
and  set  it  up  as  a  defense  without  surrendering  possession.  The 
purchase  of  such  title  with  notice  to  the  landlord  terminates  the 
^tenancy:  Pierce  v.  Brown,  24  Vt.  165.  If  such  is  the  doctrine  of 
,ithis  case,   it  is  without  support  elsewhere. 

■yill.     Attornment  to   Third  Person. 

0  a.     When  Void. 

1.     Generally. — T!io  attornment  of  a  tenant  to  a  stranger  !s,  as 

m.  general  rule,  void:  Kennedy  v.  Reynolds,  27  Ala.  3G4;   Simmons 

^.  Robertson.  27  Ark.  50;  Chambers  v.  Pleak,  6  Dana,  42G,  32  Am. 

rDec.  78;  Byrne  v.  Beeson,  1  Doug.  179;  McNamee  v.  Rolf,  52  Miss. 
^  -426;  Ralcliff  v.  Bellfonte  Iron  Works  Co.,  87  Ky.  559,  10  S.  W. 
»  365;  Schultz  v.  Aj-not,  33  Mo.  172;  Freeman  v.  Ogden,  40  N.  Y. 
^  105;  United  States  v.  Sliney,  21  Fed.  894;  Grizzard  v.  Roberts,  1U» 
Ga.  41,   35  S.   E.  291. 

.  It,  will  not,  of  itself,  destroy  or  affect  the  possession  of  the  land- 
lord: Kennedy  v.  Reynolds.  27  Ala.  364;  Wells  v.  Hickman,  6  Rob. 
I;  McNamee  v.  Relf,  52  Miss.  426;  Schultz  v.  Arnot,  33  Mo.  172; 
bankin  v.  Tenbrook.  5  Watts,  380;  State  v.  Howell,  107  N.  C.  835, 
12  S.  E.  569.  A  tenant  cannot  destroy  his  landlord's  possessioa 
by  a  secret  agreement  to  attorn  to  another:  Rankin  v.  Tenbrook, 
5  Watts,  386;  United  States  v.  Sliney,  21  Fed.  81M;  Camden  Orphan 
Soc.  v.  Lockhart,  2  McMull.  84;  Voss  v.  King,  33  W.  Va.  230,  10 
S.  E,  402.  A  void  attornment  to  a  stranger  will  not  originate  an 
adverse  holding  so  as  to  confer  title  by  adverse  possession:  Buck- 
ner  v.  Chambliss.  .30  Ga.  652:  .Jackson  v.  Miller.  6  Cow.  751;  Jack- 
son V.  Delancy,  13  .Tolnis.  536,  7  Am.  Dec.  40;];  R^inkin  v.  Ten- 
brook, 5  Watts,  3S6.  For  an  attorriment  alone  does  not  operate 
as  a  disseisin  of  a  landlord:  Winn  v.  Strickland,  34  Fla.  610.  16 
South.  606.  But  an  attornment  may  begin  an  adverse  possession 
if  notice  is  given  to  the  landlord  that  the  tenant  disclaims  to  hold 
under  him,  and  his  adverse  possession  is  notorious:  De  Jarnette  v. 
McDaniel,   93  Ala.  215,  9  South.   570. 


Alaliarna^ 

■   a  Horn  to 
V.  Emor- 

I   CIKt'    V.    Will- 

■  annot  destroy 

lord  by  attorn- 

'  r  of  the  land: 

derlng  possos- 

1.  80.. 42  N.  E. 

.iii]<<'    no    valid 

iilcy  V.   Scully, 

.'•237,  18  Am. 

S^to  Iho  vendor, 

••oii«<>nt  of  the 

N  in\  (J a. 

'  ivlnjj  his 

t  lilniRolf 

'     '•»    Gil. 

I  lorn- 

in-l)ed 

ird  party 

■  r*^*'  tit](>. 

'it's  cnuld 
'1  to  (hMiy 
ii-rah,  ll».> 
17!),  the 
\\    ill   an 
'  In-   i)laiu- 
"intiff  but 
■roved  in 
N'orton   v. 
^t  a  war- 
landlord 

1-,   he 

in  f  was 

ted         So 

a  tcMiant 
'lO  person 
'inllictinj; 
'•-ed  own- 

tlif   niat- 

.io(.iv.  ir.s 

Nvo  leases 
le  of 
Map- 


Nov.  1900.]  Davis  v.  Williams.  103 

Phall,  72  111.  009;  A'oss  v.  King,  33  W.  Va.  230,  10  S.  E.  402.  If 
nn  attornment  Is  made  and  accepted  in  good  faith,  the  tenant.  In 
an  action  by  the  landlord  for  rent,  will  be  estoppe<l  to  assert  title 
in  his  oriKina!  lessor,  or  to  assort  the  demise  under  wliifh  he  en- 
tcrt'd:  li.von  v.  Washburn,  3  Colo.  201,  This  case,  In  discussing 
tlio  liability  of  the  tenant  to  the  person  to  whom  he  attorned,  and 
his  estoppel  as  to  such  person,  said:  "It  Is  no  answer  to  say  that 
the  tenant  may  be  liable  to  one  landlord,  by  virtue  of  an  original 
lease,  and  to  another  by  virtue  of  a  subse<iuent  attornment;  even 
if  the  law  be  assumed  by  the  argument.  It  Is  still  no  answer.  To 
avoid  tlie  assertion  of  a  hostile  title,  one  may  lawfully  contract 
to  i)ny  for  his  own;  and  if  threatened  litigation  be  foreborne.  he 
is  bound  by  his  promise;  and  so  the  tenant  holding  under  a  land- 
lord, where  title  is  unimpeachable,  may,  if  he  will,  undertake  to 
pay  rent  to  every  stranger  who  demands  it.  Such  demand  implies 
111''  threat  of  litigation  and  dispossession.  If  the  demand  be  refused; 
and  if  made  in  good  faith  and  without  fraud  or  other  improper 
I)ractice  to  Induce  concession,  and  If  the  tenant  yield  to  It,  with 
a  full  understanding  of  all  the  facts  which  are  material  to  the 
question  of  his  liability,  it  is  diflicult  to  see  why  he  should  not 
be  bound  by  his  i)romise,  even  though  he  should  become  liable 
thereby  to  pay  triple  rent  for  the  same  premises." 

If  the  attornment  has  been  induced  by  fraud  or  Imposition,  the 
tenant  is  not  estopped,  as  will  be  seen  later:  Miller  v.  Bonsadon, 
9  Ala.  317;  Lyon  v.  Washburn,  3  Colo.  201.  And  a  contract  by 
which  a  tenant  is  induced  to  desert  his  landlord  is  corrupt  and  void, 
so  that  the  person  to  whom, he  attorned  cannot  maintain  an  action 
on  it:  Morgan  v.  Ballard,  1  A.  K.  Marsh.  TmS. 

4.  Effect  of  Mistake  and  Fraud.— A  tenant  who  acknowledges 
the  validity  of  a  third  person's  title  is  not  thereby  estopped  from 
eetting  up  his  own  equitable  title,  when  it  appears  that  his  acknowl- 
edgment was  made  under  a  misapprehension  as  to  the  conclusive- 
ness of  the  patent  held  by  the  third  party:  Pearce  v.  Nix,  34  Ala. 
183.  A  tenant  may  show  that  his  attornment  was  made  under  a 
mistake  of  fact:  Farris  v.  Houston.  74  Ala.  1G2.  As  that  the  sec- 
ond lessor  is  privy  in  title  Avlth  the  first:  Petterson  v.  Sweet,  13 
111.  App.  255.  Or  that  he  was  led  to  acknowledge  the  tenancy 
under  a  misapprehension  as  to  the  title  of  his  second  lessor:  Swift 
v.  Dean.  11  Vt.  323,  34  Am.  Dec.  G03;  Do  Wolf  v.  Martin,  12  R.  I. 
f)33. 

So  if  tlie  attornment  of  a  tenant  is  in-oeured  by  fraud  or  mis- 
representation of  tlie  landlord  as  to  his  title,  the  tenant  will  not 
be  estoppetl  to  dispute  such  title:  Tison  v.  Yawn.  15  Ga.  401.  GO 
Am.  L>ec.  708;  Farris  v.  Houston,  74  Ala.  1(>2;  Petterson  v.  Sweet, 
13  111.  App.  2.")5:  Anderson  v.  Smith.  (i3  111.  120:  Sehultz  v.  Arnot, 
S3  Mo.  172;  llanuuuub  v.  McClure,  b5  Tenu.  G5,  2  S.  W.  37, 
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147,  25  Am.  Doc.  432.  A  tenant  Is  authorized  to  attorn  to  a  pur- 
•haser  under  tlie  foreclosure  of  the  landlord's  deed  of  trust:  Holden 
etc.  Assn.  v.  Wann,  43  Mo.  App.  640. 

In  Alabama  it  seems  that  In  an  action  of  unlawful  detainer,  the 
tf-nant  cannot  show  tliat  the  landlord  has  boon  doprive<l  of  his  title 
■since  the  maldnfr  of  the  lease,  by  the  foreclosure  of  a  mortRajre 
previously  executed,  and  that  the  tenant  has  attorned  to  the  pur- 
chaser: Push  V.  Davis,  103  Ala.  316,  49  Am.  St.  Rep.  30,  18  South. 
8.  Although  the  tenant  would  be  entitled  to  interpose  such  a  de- 
fense If  sued  in  ejectment  or  for  use  and  occupation:  Davis  v.  Pou, 
108  Ala.  443,   19  South.  302. 

4.  To  Purchaser  at  Tax  Sale. — We  have  already  noticed  the  con- 
flict of  autliority  with  reference  to  the  ri.ucht  of  a  tenant  to  pur- 
chase his  landlord's  title  at  a  tax  sale.  The  same  conflict  Is  ap- 
parent in  the  cases  Involving:  the  right  of  a  tenant  to  attoru  to 
one  who  has  purchased  a  tar  title  to  the  property.  In  those  Juris- 
dictions where  it  is  held  that  a  purchaser  of  a  tax  title  Is  not  In 
privity  with  the  former  owner,  an  attornment  by  a  tenant  to  such 
a  purchaser  is  the  same  as  an  attornment  to  any  stranger  to  the 
Landlord's  title,  and  as  against  the  former  owner  and  landlord  Is 
void:  O'Donnell  v.  IMcIntyre,  118  N.  Y.  156,  23  N.  E.  455;  Fouler 
V.  Simpson,  79  Tex.  Oil,  23  Am.  St.  lU^p.  370,  15  S.  W.  682.  On 
the  other  hand,  in  those  states  where  a  tenant  may  purchase  ;it 
a  tax  sale  if  he  Is  under  no  duty  to  pay  the  taxes,  the  rule  should 
be  that  a  tenant  may  attorn  to  one  who  purchases  at  a  tax  sale  suS- 
sequent  to  the  tenancy:  JonUiuson  v.  Winans,  109  Mich.  524,  67  N. 
W.   549. 

5.  Effect  of  Ejectment. — We  have  already  seen  what  the  general 
effect  i-s  upon  a  tenant  who  has  been  evicted  by  title  paramount, 
that  it  terminates  the  relation  between  himself  and  his  landlord 
60  that  he  Is  no  longer  estopped  to  deny  his  landlord's  title.  And 
It  is  generally  not  necessary  to  be  actually  evicted,  If  a  judgment 
■of  eviction  has  been  obtained,  and  the  plaintiff  in  ejectment  has 
tlie  right  to  enter:  See  ante,  VII,  f.  We  merely  notice  here  that  a 
tenant  who  has  been  evicted  may  attorn  to  the  paramount  title, 
evince  the  landlord  has  been  ousted  by  such  eviction,  and  the  re- 
lation is  torminate<l:  See  Foster  v.  :m orris,  3  A.  K.  Marsh.  009, 
13  Am.  Dec.  205;  Lunsford  v.  Turner,  5  J.  J.  Marsh.  104,  20  Am. 
Dec.  248;  Chambers  v,  Pleak,  0  Dana,  426,  32  Am.  Dec.  78:  Morse 
V.  Goddard,  13  Met.  177,  46  Am.  Dec.  728;  Pleak  v.  Chambers,  5 
Dana,  GO;  West  Shore  Mills  Co.  v.  Edwards,  24  Or.  475,  33  Pac. 
987;  Mason  v.  l?a.«com,  3  B.  Mon.  2t;9;  Fuss  v.  Van  Driele,  47  Mich. 
201,  10  N.  W.  199. 

And  a  tenant  need  not  wait  for  actual  eviction.  If  the  landlord's 
title  has  been  judicially  pronounced  insufhcient  for  the  tenant's 
security.  The  tenant  may  attorn  immediately  to  the  one  whose 
title  has  been  adjudged  good,  and  thus  protect  himself:  Lunsford 
V.  Turner,  5  J.  J.  Marsh.  104,  20  Am.  Dec.  248;  Mabou  v.  Baseom, 
3  B.  Mon.  2G9. 
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r,  Dana.  420.  .".2  Am.  Dec.  78;  Den  v.  Gu.<?t5n,  12  N.  J.  I..  42:  Cal- 
lender  v.  Sliornian.  27  N.  C.  711'  Jones  v.  Dove,  7  Or.  4C8;  Lesbey 
V    Oardner,  3  Watt.s    &  S.  314.  38  Am.  Dec.  7rr4. 

Those  (leriviiiff  posso.«;pion  throuRh  the  tenant  acquire  only  the 
rifrht.s  of  the  orijrinal  tenant,  and  the  rules  we  have  discussed  which 
ni)ply  to  a  tenant  apply  equally  to  those  claiming  under  or  thro\i.i;l> 
hiui:  Doty  v.  Burdick,  83  111.  473.  Hence,  all  assignees  of  a  tenant 
are  estopped  to  deny  the  title  of  the  landlord:  Morris  v.  Wheat, 
11  App.  Gas.  (D.  C.)  201;  Leshey  v.  Gardner,  3  Watts  &  S.  314, 
38  Am.  Dec.  7CA;  Ballance  v.  Peoria,  ISO  111.  29,  54  N.  E.  428; 
Derrick  v.  Luddy,  CA  Tt.  402,  24  Atl.  1050.  The  assignee  Is  es- 
topped so  long  as  the  title  remains  as  it  was  when  the  tenancy 
accrued:  P^arle  v.  Hale,  31  Ark.  470;  Kluge  v.  Lachenour,  34  N.  C. 
180. 

Subtenants  are  estopped  equally  with  the  original  tenant:  Stewart 
V.  Miles,  106  Mo.  174,  65  S.  W.  754.  Ami  this  is  true  whether  the 
subtenants  knew  of  the  relation  or  not:  Reed  v.  Shepley,  6  Vt. 
002.  But  if  the  subtenant  is  not  let  into  possession,  he  may  show 
that  the  lease  is  void  because  unsupported  by  a  sufficient  consid- 
eration: Wright  V.  Graves,  80  Ala.  416.  A  subtenant  who  holds 
under  a  tenant,  holding  over  is  estopped  to  deny  the  landlord'* 
title:  Stoops  v.  Devlin,  10  Mo.  102.  A  subtenant  is  estopped  though 
he  claims  for  himself:  Newman  v.  Mackin,  13  Smedes  &  M.  3S.';, 
And  though  he  subsequently  acquires  title,  unless  he  first  sur- 
renders possession:  Milliouse  v.  Patrick,  6  Rich.  350.  And  a  parly 
residing  with  a  tenant  and  helping  to  pay  rent  can  acquire  no 
rights  adverse  to  the  landlord:  Hodgkin  v.  McVeigh,  86  Va.  751,  10 
S.  E.   lOtK). 

A  subtenant  Is  estopped  to  deny  the  title  of  the  original  lessor: 
Patten  v.  Deshou,  1  Gi*ay,  325;  Kluge  v.  Lachenour,  34  N.  C.  180; 
Thomson  v.  Peake,  7  Rich.  353;  and,  also,  of  his  immediate  land- 
lord: Burnett  v.  Rich,  45  Ga.  211;  Coburn  v.  Palmer,  8  Gush.  124; 
Bonds  V.  Smith,  106  N.  C.  553,  11  S.  E.  322;  Milhouse  v.  Patrick, 
6  Rich.  3.50.  And  the  subtenant  is  estopped  in  such  a  case  not- 
withstanding the  original  tenant's  covenant  not  to  sublet:  Fordyce- 
V.  Young,  39  Ark.  135.,  A  subtenant  is  not  estopped  to  deny  the 
title  of  his  immediate  lessor,  where  the  original  lessor  had  not 
title  when  the  lease  was  made,  and  the  subtenant  is  compelled  to- 
attorn  to  the  holders  of  the  legal  title  to  prevent  eviction:  Jeffers. 
V.  Eastou  etc.  Co.,  113  Cal.  345,  45  Pac.  680.  A  subtenant  is  es- 
topped to  deny  the  title  of  the  landlord's  a^ssignee,  where  he  con- 
tinues to  hold  under  and  pay  rent  to  such  assignee:  Dunshee  v. 
Grundy,  15  Gray,  314. 

c.  One  Obtaining  Possession  Fraudulently. — One  who  obtains 
possession  of  the  premises  fraudulently  from  the  tenant  Is  estopi)i'(I 
to  deny  the  landlord's  title:  Pulford  v.  Whicher,  70  Wis.  555,  45 
N.  W.  418.  So  one  accjuiring  possession  by  collusion  with  the  ten- 
ants cannot  impeach  the  landlord's  title:  Fleming  v.  Mills,  1S2  111. 
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oTitors  into  possession  without  knowlodpo  of  the  tonancy,  and  ir- 
rospoctive  of  it,  in  the  assertion  of  a  title  on  its  face  adverse  to 
the  lessor,  thou^'h  derived  from  the  tenant,  his  possession  will  be 
hostile,  if  uneqnivoeal  arts  and  declarations  manifest  an  intention 
to  liold  in  spite  of  all  others.  In  tliis  case  the  tenant  did  not 
merely  convey  his  interest  as  a  tenant  by  fraudulently  givinp  a 
deed  in  fee,  but  he  himself  held  a  conreyance  adverse  to  the  laud- 
lord. 

A  jirantee  of  a  tenant  may,  however.  Initiate  an  adverse  hold- . 
ing  under  the  convej'auce  from  the  tenant.  "Where  the  convey- 
ance is  made  by  a  tenant  at  will,  the  grantee,  by  enterinj?  under 
the  deed  and  holding  ]iossession  openly  and  notoriouslj-  for  him- 
self for  the  period  of  the  statute  of  limitation,  will  acfiuire  a  good 
title  as  against  the  prantor's  landlord:  Doak  v.  Donelson,  2  Yerc. 
240,  24  Am.  Dec.  485.  And  it  has  been  held  that  it  Is  sufficient 
notice  to  the  landlord  of  the  adverse  character  of  a  grantee's  pos- 
session to  record  the  fee  simple  deed  and  to  go  into  actual  posses- 
sion thereunder:  Trustees  of  Poor  School  v.  Jennings,  40  S.  C. 
1C.8,  42  Am.  St.  Rep.  854,  18  S.  E.  257,  891.  See,  under  ante,  VI,  d,  4, 
as  to  what  Is  sufficient  disclaimer  and  notice  to  a  landlord  to  start 
an  adverse  possession   by  a  tenant. 

h.  Tenant  in  Common. — The  fact  that  a  cotenant  In  possession, 
who  is  a  half  owner  of  the  property,  paid  rent  for  the  other 
moiety  to  the  plaintiff,  supposing  he  had  title  to  it,  will  not  e.stoi* 
him,  when  sued  in  equity  for  rent  and  for  partition,  from  disi)ut- 
iiig  the  plaintiff's  title:  Shearer  v.  \N'inston,  33  Miss.  149;  and  see 
Sulphine  v.  Dunbar,  55  Miss.  255. 

i.  Vendor  Who  Becomes  Tenant. — A  vendor,  who  after  the  exe- 
cution of  the  conveyance  leases  the  land  from  the  vendee,  can- 
not, while  he  retains  ix>ssession  under  the  lease,  dispute  the 
vendee's  title:  Vancleave  v.  Wilson,  73  Ala.  387;  Williams  v.  Wait, 
2  S.  Dak.  210,  39  Am.  St.  Rep.  708,  40  N.  W.  200;  Knowles  v. 
Mun>hy,  107  Cal.  107,  40  I'ac.  111.  And  this  Is  true  though  the 
conveyance  is  void:  Vancleave  v.  Wilson,  73  Ala.  387.  And  the 
fact  that  the  deed  was  obtained  by  fraud  or  mistake  does  not 
create  a  presumption  that  the  lease  was  so  obtained:  Williams  v. 
Wait.  2  S.  Dak.  210,  30  Am.  St.  Rep.  708,  49  N.  W.  200.  Even  if 
the  deed  and  lease  are  both  executed  merely  as  security  for  the 
payment  of  ind(>btedness.  the  grantor  as  tenant  is  nevertheless  sub- 
ject to  the  obligations  consequent  upon  entering  into  the  lease: 
Knowles  v.  Murphy,  107  Cal.  107,  40  Pac.  111.  But  the  tenant 
may  show  just  what  his  relationship  to  the  landlord  originally 
was,  and  he  may,  therefore,  show  that  his  conveyance  of  the  land 
was  only  intended  to  operate  as  a  mortgage,  or  that  it  was  made 
upon  specified  trusts.  The  doctrine  of  estoppel  will  not  deprive 
a  grantor,  who  has  become  a  tenant,  of  this  right:  Smith  v.  Smitli, 
81  Tex.  45,  10  S.  W.  037.     And  where  a  grantor  of  land  agrees  ta 
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lord  was  a  slave,  and  hence  Incapable  of  making  a  lease.  If 
agents  lease  land  in  their  own  names,  they  constitute  themselves 
landlords  of  the  premises,  and  the  tenant  cannot  dispute  their 
title:  Taylor  v.  White,  86  Mo.  App.  520. 

b.  Assignee  of  Landlord. — A  tenant  is  precluded  from  denying 
the  title  of  his  landlord's  assignee,  who  succeeds  to  such  land- 
lord's rights:  People  v.  Angel.  61  How.  Pr.  157;  Whalin  v.  White, 
25  N.  y.  462;  Steen  v.  W^ardsworth,  17  Vt.  297.  This  rule  is  ap- 
plicable, athough  the  assignment  from  the  landlord,  under  which 
the  plaintiff  claims,  was  fraudulent  and  void  as  to  the  creditors 
of  the  landlord:  Steen  v.  Wardsworth,  17  Vt.  '2'.)7. 

c.  Grantee  of  Landlord.— Where  the  landlord  conveys  his  in- 
terest to  another,  the  tenant  is  estopped  to  set  up  any  adverse 
•claim  to  the  title  conveyed:  Funk  v.  Kincaid,  5  Aid.  404;  Barton  v. 
Learned,  26  Vt.  192:  Brunson  v.  Morgan,  84  Ala.  598,  4  South.  589. 
He  is  obviously  estopped  as  to  his  landlord's  grantee  to  whom 
he  has  attorned:  Ingraham  v.  Baldwin,  12  Barb.  9,  affirmed  in  9 
N.  Y.  45.  But  an  attornment  is  not  necessary  if  the  grantee  has 
lawfully  acquired  the  landlord's  title:  Bohn  v.  Hatch,  15  N.  Y. 
Supp.  550,  39  N.  Y.  St.  Rep.  404;  Granger  v.  Parker.  137  Mass.  228. 

A  tenant  may,  however,  dispute  the  derivative  title  of  his  land- 
lord's grantee:  Tewksbury  v.  Magraff,  33  Cal.  237.  In  other  words, 
before  a  vendee  can  recover  he  must  prove  his  purchase  from 
the  tenant's  lessor  of  such  lessor's  title:  Reay  v.  Cotter,  29  Cal. 
168.  And  if  such  transfer  can  be  properly  proved  in  an  action,  the 
tenant  will  then  be  estopped  to  deny  such  title,  since  it  Is  his  land- 
lord's title.  It  has,  therefore,  been  held  that  the  tenant  of  an 
execution  debtor  in  possession  may  raise  the  objection,  in  an  ac- 
tion for  use  and  occupation  by  the  execution  creditor,  that  the 
latter's  title  was  avoided  by  an  excess  in  value  of  the  land  set  off 
under  the  execution:  Pickett  v.  Breckenridge,  22  Pick.  297,  33  Am. 
Dec.  745.  This  is  not  disputing  the  title  which  the  landlord  had, 
but  merely  contesting  the  derivative  title,  which  a  grantee  must 
show  before  he  can  recover.  So  where  a  landlord  conveys  to  the 
plaintiff  for  the  purpose  of  securing  a  debt,  and  the  tenant  in 
possession  was  to  pay  the  rent  to  such  grantee  in  payment  of 
the  debt,  the  tenant,  after  the  lease  has  expired,  Is  not  estopped 
to  show  that  the  conveyance  was  a  mortgage,  and  to  deny  the 
plaintiff's  title:  Tilleny  v.  Knoblauch,  73  Minn.  108,  75  N.  W.  1039. 

d.  Heir  of  Landlord. — The  possession  of  a  tenant  of  an  ancestor 
Inures  to  the  benefit  of  the  heir,  and  the  tenant  does  not  hold 
adversely  to  the  heir  but  under  him,  so  that  he  is  estopped  to  deny 
his  liability  to  the  heir:  Williams  v.  McAliley,  Cheves,  200.  The 
relation  between  the  tenant  and  the  heir  is  in  all  respects  the 
same  as  previously  existed  between  the  tenant  and  the  ancestor: 
BUintire  v.  Whitaker,  11  Humph.  313.  A  tenant  r/ho  goes  into 
possession  under  an  arrangement  with  the  guardian  of  infant  heirs 
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Istration  to  himself  on  tho  ostafo  of  the  deceased  mortgagor,  and 
the  insolvency  of  the  estate,  and  claiminc:  an  extinguishment  of 
the  mortcrage  debt  bj-  the  rents  and  profits  received:  Farris  v. 
Houston,    74   Ala.    162. 

g.  Purcliaser  at  Judicial  Sale. — A  tenant  is  estopped  as  to  a 
purchaser  of  his  landlord's  title  at  judicial  sale:  Tliomson  v.  Peake, 
'7  Rich.  353;  Murphy  v.  Teter,  50  Ind.  545.  So  is  he  estopped  to 
deny  the  title  of  a  purchaser  of  his  landlord's  title  at  foreclosiu'e 
sale:  Boynton  v.  .Tackway,  10  Paige,  307.  Especially  if  he  agrees 
to  pay  rent  to  sueli  purchaser:  Betts  v.  Wurth,  32  N.  J.  Eq.  82; 
School  District  v.  Tx)ng  (Pa.),  10  Atl.  709.  But  a  tenant  is  only 
estopped  as  against  a  purchaser  at  a  judicial  sale,  when  he  is  in 
possession  at  the  time  of  the  chancery  decree  and  sale:  Siglar  v. 
Malone,   3   Humph.    16. 

XI.     In  What  Actions      Estoppel    may    be    Asserted. 

a.  General  Rule. — The  doctrine  of  estoppel  applies  only  in  ac- 
tions arising  fi'om  the  relation  of  landlord  and  tenant:  Kuefel  v. 
Daly,  91  111.  App.  321.  This  includes  actions  for  rent  aiid  for 
possession:  Bartley  v.  McKinney,  28  Gx'att.  750;  McKie  v.  Ander- 
son, 78  Tex.  207,  14  S.  W.  570.  The  action  may  be  debt,  assumi>- 
sit,  covenant,  or  unlawful  detainer:  Yoss  v.  King,  33  ^V.  Va.,  236, 
10  S.  E.  402.  Usually  the  estoppel  is  applicable  only  to  cases  in- 
volving the  right  of  possession:  Hubbard  v.  Shepard.  117  Mich.  25, 
72  Am.  St.  Kep.  548,  75  N.  W.  92;  Shaw  v.  Hill,  83  Mich.  324,  21 
Am.  St.  Rep.  007,  47  N.  W.  247.  The  estoppel  does  not  arise  in 
actions  to  establish  title  or  to  have  partition:  McKie  v.  Anderson, 
78  Tex.  207,  14  S.  W.  576;  Young  v.  Severy,  5  Okla.  630,  49  Pac. 
1024. 

b.  S\iit  for  Rent.— In  an  action  for  rent  a  tenant  is  estopped 
to  deny  his  landlord's  title:  Lataillade  v.  Santa  Barbara  Gas  Co., 
58  Cal.  4.  This  is  true  whatever  the  form  of  the  action  may  be. 
It  may  be  upon  a  bond:  Perkins  v.  Governor,  Minor,  352.  Or 
upon  a  note:  Life  v.  Secrest,  1  Ind.  512.  Or  upon  the  contract 
of  lease.  In  Borland  v.  Box,  62  Ala.  87,  where  an  action  was 
brought  upon  a  note  for  rent,  it  was  held  that  the  tenant  could 
show  that  the  plaintiffs  were  school  trustees,  and  that  the  land 
leased  was  school  land  which  was  now  in  another  township,  the 
trustees  of  which  claimed  the  rent. 

c.  TJse  and  Occupation. — In  a  suit  by  a  landlord  for  use  and 
occupation,  the  tenant  is  not  permitted  to  dispute  the  landlord's 
title:  Cobb  v.  Arnold,  8  Met.  398.  But  see  an  apparently  conflicting 
ruling  in  New  London  v.  Emerson,  2  Root,  372.  This  form  of  ac- 
tion seems  to  lie  only  where  there  is  a  contract,  express  or  implied. 
So  where  a  tenant  at  will  or  by  sufferance  renounces  the  title  of 
his  landlord,  assumpsit  for  the  use  and  occupation  subsequent  to 
such  renunciation  will  not  lie:  Boston  v.  Binney,  11  Pick.   1,  22 

Am.  Dec.  353. 
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XIII.  Public  Policy. 
The  (lorfrino  of  estoppel  cannot  be  applied  when  It  would  thwart 
any  dechirod  purpose  of  a  statute,  or  any  well-settled  rule  of  the 
common  law:  Smythe  v.  Henry,  41  Fed.  705.  Hence,  this  case 
holds  that  when  an  Indian  deetls  away  property  in  direct  violation 
of  a  statute,  and  accepts  a  lease  from  the  vendee,  he  is  not  es- 
topped from  disputinj?  the  title  of  the  grrantee  and  asserting  valid 
title  in  himself.  The  cases  which  discuss  the  questions  of  public 
policy  as  affecting::  the  doctrine  of  estoppel  have  already  been  no- 
ticed under  different  heads:  See  subdivisions,  IV,  a,  2,  and  V,  b,  1, 
a.  and  c,  2. 
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acceptance  of  the  work.  One  provision  of  the  contract  was: 
*'A11  old  material  to  be  the  property  of  the  contractor,"  and  in 
the  specifications  attached  tliereto  was  the  provision:  "The 
contractors  shall  have  the  right  to  use  such  old  material  in 
building  the  new  building  and  reconstructing  the  old  as  may 
be  in  conformity  with  the  specifications  and  plans,  to  the  ap- 
proval of  the  architect."  No  sum  was  agreed  upon  between 
the  owners  and  the  contractors  as  to  the  value  or  price  of  the 
said  old  material,  but  the  court  found  that  the  value  of  that 
portion  which  was  not  used  in  the  reconstruction  of  the  build- 
ing was  two  thousand  two  hundred  dollars.  The  above-named 
plaintiff  furnished  certain  materials  to  the  contractors,  which 
were  used  by  them  in  the  performance  of  their  contract,  for 
which  it  filed  a  claim  of  lien,  and  it  is  also  the  assignee  of 
other  materialmen  and  lal)orcrs,  who  had  filed  notices  of  their 
respective  claims  of  lien  upon  the  said  property.  The  pr^sont 
action  is  for  the  foreclosure  of  these  liens.  The  appellants 
paid  to  the  contractors  the  several  installments  of  the  twelve 
thousand  two  hundred  and  fifty-four  dollars  agreed  to  be  paid 
by  them  as  they  became  due,  except  the  final  one  of  three 
thousand  and  sixty-four  dollars,  and  at  the  time  of  filing  their 
answer  herein  brought  into  court  and  deposited  with  the  clerk 
said  last-named  sum,  to  be  distributed  by  the  decree  of  the 
court  to  the  parties  entitled  thereto  according  to  their  respective 
rights.  Other  actions  brought  by  other  lien  claimants  were 
^^"*  consolidated  with  the  action  brought  by  the  above-named 
plaintiff,  and  were  tried  at  the  same  time.  The  court  found 
the  value  of  the  labor  and  materials  furnished  by  the  several 
plaintiffs  and  their  assignors  to  be  nine  thousand  eight  hundred 
and  four  dollars  and  forty-four  cents,  for  which,  together  with- 
attorney's  fees,  amounting  to  five  hundred  and  fifty-three  dol- 
lars, and  the  costs  of  the  actions,  they  were  entitled  to  a  lien 
upon  the  property.  Judgment  was  thereupon  entered  directing 
a  sale  of  the  property,  and  that  the  plaintiffs  be  paid  the  said 
amounts  out  of  the  proceeds  thereof.  From  this  judgment  the 
owners  have  appealed. 

The  court  h(^kl  that  the  provision  in  tlie  contract  that  all  the 
old  material  of  the  building  not  used  in  its  reconstruction  was 
to  be  the  property  of  the  contractors  was  in  effect  a  part  of 
the  contract  price  for  the  im.provement,  and  being  in  violation, 
of  the  provision  of  section  11  Si  of  the  Code  of  Civil  Proce- 
dure, that  the  whole  contract  price  shall  be  in  money,  the  labor 
done   and  materials   furnished   by   the   plaintiffs   were,   under 
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A  statute  declaring  invalid  any  contract  by  the  owner  of  real 
proi)erty,  for  the  construction  of  a  building  thereon,  unless  it 
is  provided  therein  tliat  the  contract  price  shall  be  payable  only 
in  money,  is  unconstitutional,  in  that  it  is  an  infringement 
upon  the  right  of  the  owner  in  the  possession  and  enjoyment 
of  his  property.  The  legislature  could  with  equal  right  declare 
that  all  contracts  for  the  sale  of  merchandise,  or  for  the  manu- 
facture of  machinery,  or  for  the  employment  of  artisans,  should 
be  invalid  unless  they  should  provide  that  the  payment  there- 
under should  be  made  only  in  money.  The  right  of  the  owner 
of  land  to  contract  with  a  builder  for  its  improvement  and  to 
compensate  him  therefor  with  other  real  property,  or  with  per- 
sonal property  other  than  money,  is  the  same,  and  as  inalien- 
able, as  the  right  of  the  owner  of  any  other  property  to  con- 
tract respecting  the  payment  for  any  improvement  thereof. 

The  materialman  and  the  laborers  are  protected  in  their 
right  to  a  lien  by  the  provision  in  section  1183  of  the  Code  of 
Civil  Procedure  requiring  such  contract  to  be  in  writing  and 
made  a  matter  of  public  record.  They  knew  that,-  in  accord- 
ance ^'^  with  the  decisions  of  this  court,  the  legislature  can- 
not give  a  riglit  of .  lien  to  an  extent  greater  than  the  contract 
price.  By  being  placed  upon  record  the  contract  is  open  to 
their  inspection  and  examination,  and  if  they  are  not  content 
■with  its  provisions,  they  may  decline  to  furnish  any  materials 
for  the  building  or  perform  any  labor  thereon.  But  if  they  do 
furni^h  any,  their  right  to  a  lien  must  be  limited  by  the  terms 
of  the  contract.  If,  after  the  owner  has  agreed  with  the  con- 
tractor to  compensate  him  with  property  other  than  money, 
they  may,  with  knowledge  of  the  terms  of  such  contract,  still 
enforce  a  lien  upon  the  building  for  the  value  of  materials- 
and  labor  furnished  by  them  to  the  contractor,  the  owner  would 
be  deprived  of  his  property  without  due  process  of  law,  by 
being  compelled  to  pay  more  for  the  improvement  than  he  had 
contracted  for. 

The  principle  involved  herein  is  cognate  to  that  recently 
discu?sed  by  ]\Ir.  Justice  Temple  in  Gibbs  v.  Tally,  133  Cal. 
373,  (jo  Pac.  970,  where  it  is  held  that  the  provision  in  section 
1203  of  the  Code  of  Civil  Procedure  requiring  the  contract 
to  be  accompanied  by  a  bond  places  an  unreasonable  restraint 
upon  the  owner  of  property  in  regard  to  its  use,  and  is  there- 
fore invalid.  The  rn"-oning  of  the  opinion  in  that  case  is  ap- 
plicable to  the  above  provision  of  section  1184,  as  is  also  the 
rule  there  stated,  as  follows:  "Where  there  is  a  valid  contract 
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Bishop  &  "Wheeler  and  Lloyd  &  Wood,  for  the  appellants. 
Boyd  &  Fifield,  for  the  respondent. 

1*0  SMITH,  C.  The  case  is  as  follows :  A  deed  of  lease  was 
executed  by  A.  Th.  Louis  Miller  to  John  Apel,  leasing  to  the 
latter  premises  in  the  city  of  San  Francisco,  therein  described, 
for  the  term  of  twenty  years  from  the  first  day  of  August, 
1894,  for  the  aggregate  rental  of  sixty-two  thousand  four  hun- 
dred dollars,  payable  in  monthly  installments  of  two  hundred 
and  sixty  dollars,  and  containing  a  covenant  by  which  tlie 
party  of  the  first  part  binds  'liimself,  his  heirs,  executors,  and 
administrators  to  sell  and  convey  unto  said  party  of  the  sec- ' 
ond  part,  his  heirs  or  assigns,  all  the  said  property  at  any  time 
after  the  expiration  of  fifteen  years  of  this  lease,  and  within 
the  term  created  thereby,  upon  payment  by  said  party  of  the 
second  part,  his  heirs,  etc.,  ....  of  the  sum  of  forty  thou- 
sand dollars,  less  all  mortgages,  etc.,  ....  made  or  suffered  by 
said  party  of  the  first  part." 

Both  parties  to  this  instrument  died  before  the  expiration 
of  the  fifteen  years  therein  named.  The  defendants  are  .tin' 
"***  heirs  of  the  lessor,  and  distributees  under  the  decree  of  dis- 
tribution of  his  estate.  The  plaintiff  claims  under  an  assign- 
ment of  the  lease  made  September  G,  189-1,  by  the  lessee  to  the 
plaintiff's  assignor.  The  suit  was  brought  to  enforce  a  specific 
performance  of  the  covenant,  and  judgment  went  for  the  plain- 
tiff, from  which  the  defendants  appeal.  The  only  points  urged 
by  the  appellants  are  in  effect :  1.  That  the  assignment  of  the 
lease  by  Apel  did  not  carry  with  it  the  option  to  purchase; 
2.  That  the  lessor's  agreement  to  sell  was  void  as  being  against 
the  rule  against  perpetuities;  and  3.  That  it  is  void  for  remote- 
ness, as  being  a  future  interest  that  may  not  vest  within  the 
time  prescribed  by  the  law. 

The  first  of  these  points  may  be  disposed  of  by  the  observa- 
tion that  the  assignment  of  Apel  to  Sproul  purports  to  be  not 
merely  an  assignment  or  conveyance  of  the  term,  but  an  as- 
signment of  the  instrument  or  "indenture  of  lease,"  by  which 
the  term  and  the  obligation  to  convey  were  both  created.  The 
assignment  of  the  writings  by  which  a  contract  is  witnessed  is 
the  most  common  mode  of  transferring  the  contract,  and  can- 
not be  understood  as  having  any  other  intention:  M.  E.  Church 
V.  Seitz,  74  Cal.  289,  15  Pac.  839. 

The  second  point  may  also  be  briefly  disposed  of  by  refer- 
ence to  the  provisions  of  the  Civil  Code  bearing  on  the  subject. 
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not  raatlo,  and  therefore  were  not  considered.  But  this  prob- 
ably arose  from  the  fact  that  contracts  of  this  character  were 
then,  as  they  still  arc,  so  common,  not  to  say  universal,  that 
no  one  until  now  has  thouglit  of  objecting  to  tliem;  so  that  the 
case  comes  fairly  within  the  maxim,  "Communis  error  facit 
jus."  It  would  be  too  late,  therefore,  even  were  we  so  disposed, 
to  overrule  a  decision  based  on  and  confirming  the  custom  which 
has  become  a  recognized  canon  of  real  estate  law  in  this  state. 

Nor  is  the  case  of  London  etc.  Ky.  Co.  v.  Gomm,  20  Ch.  Div. 
562,  inconsistent  with  the  rule  thus  established.  In  that  case 
all  that  was  liold  was,  that  an  option  to  purchase  at  any  time 
in  the  future  beyond  twenty-one  years  was  void  for  remote- 
ness. But  in  tlio  case  of  Hall  v.  Center,  40  Cal.  63,  the  option 
was  limited  to  the  term,  which,  under  the  provisions  of  our 
law,  could  not  exceed  twenty  years  (the  term  in  this  case)  : 
Hittell's  General  Laws,  par.  4272;  Civ.  Code,  sec.  718.  It 
^"^^  is  unnecessary,  therefore,  to  determine  how  far  the  Englit;]i 
case  cited  is  to  be  regarded  as  establishing  the  law  in  that 
country.  Though  it  may  be  observed  that  one  of  the  judges. 
(McKay,  J.)  was  of  the  opinion  "that  the  rule  of  perpetuities 
is  a  branch  not  of  the  law  of  contract  but  of  property," „ and 
that  it  has  no  application  to  a  contract  to  sell  land  where  there 
is  no  interest  given  in  the  land  by  the  contract,  and  in  fact  no 
interest  acquired,  exrc})t  such  as  may  be  given  by  courts  of 
equity,  by  way  of  constructive  trust,  in  cases  proper  for  specific 
performance.  The  decision,  it  may  also  be  observed,  overruled 
two  previous  well-considered  cases  (Birmingham  Canal  Co.  v. 
Cartwright,  11  Ch.  Div.  421,  and  Tulk  v.  Moxhay,  2  Phill;  Ch. 
774)  ;  and  as  observed  in  a  later  case,  the  doctrine  is  "no  doubt 
....  entirely  novel'^  Mackenzie  v.  Cliilders,  43  Ch.  Div.  270. 

Nor  can  the  suggestion  of  counsel  be  entertained  that  the 
decision  in  Hall  v.  Center,  40  Cal.  63,  be  limited  to  cases  where 
the  option  is  exercised  during  the  lifetime  of  the  parties.  This 
would  be  to  estal)lish  an  arbitrary  rule,  without  any  reason  to 
support  it,  and  would  also  be  in  conflict  with  the  express  lan- 
guage of  the  contract  and  the  provisions  of  section  3395  of  the 
Civil  Code. 

We  advise  that  the  judgment  be  aflTirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


i  if  ornia, 

of  'the  lessor. 
Ah  the    mono- 

.Iolin«!on,   10  Am. 

-    of    Springer   v. 

E.  .."42;   Tlogj?  V. 

\    W.   470.     'J'he 

77  Miss. 

the-  inonoarraphic 

^*'r,  .V   lease  (loe.s 

'•  reuewal  at 

to,  create  a 

i-trument:  Brush 

.\.V'>V.^420. 

'drchase  the  land 

ojpurc  ha>e,  rests 

rftransniitted   by 

f^HmlDec.  526. 


-\ 

^  1^^.    11  !^  sns- 

"mm'v"'  1,1  w  in 

ratno.  how- 

'lly' "excepted 

■">'   12."x  32G.) 

'tV'OKA-. 

'II  iipi'ly  to 
i^^exehi'^ively 
!■    insolvency 


■•.  for  the 

i'   0\'0(MI- 
itvl    tll-lt 

nl^  debtor, 
'  Auir^ist 
"fled  a 


April,  1902.]     R  H.  Herron  Co.  v.  Superior  Court.  125 

debtor,  and  thereafter  such  proceedings  were  had  in  the  matter 
that  on  September  6th  the  superior  court  made  and  entered  its 
order  adjudging  the  corporation  an  insolvent  debtor,  and  ap- 
pointing September  IGth  as  the  day  for  the  creditors  to  prove 
their  debts  against  said  debtor  and  choose  an  assignee  for  it. 
A  copy  of  this  order  was  served  upon  the  sheriff  of  ^^^  San 
Benito  county,  and  by  reason  thereof  he  refused  to  sell  the 
property  of  the  debtor,  levied  upon  by  him  as  aforesaid.  The 
petitioner  asks  for  a  writ  of  prohibition  to  prevent  the  superior 
court  from  proceeding  with  the  election  of  an  assignee  for  said 
insolvent  debtor,  or  otherwise  assuming  jurisdiction  in  the  mat- 
ter of  said  insolvency,  upon  the  ground  that  by  virtue  of  tho 
act  of  Congress  passed  in  1898  establishing  a  uniform  system 
of  bankruptcy  throughout  the  United  States,  the  insolvent  act 
of  this  state  was  suspended,  and  the  courts  of  this  state  have 
no  jurisdiction  to  entertain  the  proceedings  in  insolvency  pro- 
vided for  in  said  insolvent  act. 

The  provision  in  the  constitution  of  the  United  States  con- 
ferring upon  Congress  the  power  "to  establisli  uniform  laws, 
on  the  subject  of  bankruptcies  throughout  the  United  States,'' 
of  necessity  makes  any  act  of  Congress  passed  upon  that  suli- 
ject  the  supreme  law  of  the  land,  and  it  was  at  a  very  early 
day  determined  that  the  effect  of  such  action  of  Congress  is  to 
suspend  and  supersede  the  operation  of  any  state  law  of  insol- 
vency whenever  there  is  any  conflict  between  the  two.  There 
can  be  no  concurrent  jurisdiction  in  the  two  sovereignties  ov(  r 
the  same  subject,  and  as  the  people  of  the  several  states  have 
yielded  to  the  United  States  the  power  to  enact  laws  upon 
this  subject,  it  follows  that  when  the  United  States  has  enacted  , 
a  law,  the  power  of  the  state  to  enforce  its  own  law  upon  that 
subject,  whether  it  be  similar  or  different,  must  yield  to  what 
is  the  supreme  law  of  the  land.  It  has,  however,  been  held  in 
various  decisions,  beginning  with  Sturges  v.  Crowninshield,  4 
Wheat.  122,  and  from  that  time  down  to  the  present,  that  it  is 
only  to  the  extent  that  Congress  has  legislated  upon  the  subject 
that  the  statutes  of  the  several  states  are  suspended  by  its  legis- 
lation. In  Sturges  v.  Crowninshield,  4  Wheat.  122,  it  was  said  by 
Chief  Justice  Marshall,  in  reference  to  the  power  given  to  Con- 
gress: "This  establishment  of  uniformity  is  perhaps  incompatible 
with  state  legislation  on  that  part  of  the  subject  to  which  the 

acts  of  Congress  may  extend It  docs  not  appear  to  be 

a  violent  construction  of  the  constitution,  and  is  certainly  a 
convenient  one,  to  consider  the  power  of  the  states   as  existing. 
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in  the  pursuits  thus  enumerated  can  be  adjudicated  ^ss  ijajjk- 
Tupt,  and  that  the  courts  have  no  jurisdiction  to  entertain  pro- 
ceedings against  any  other  class  of  corporations.  The  ques- 
tion is  quite  fully  discussed  in  In  re  Xew  York  etc.  Water 
Co.,  98  Fed.  711,  where  it  is  held  that  a  water  supply  company 
is  not  within  the  provisions  of  the  act;  and  it  has  been  held 
in  several  cases  that  a  mining  corporation  cannot  be  adjudicated 
a  bankrupt:  In  re  Elk  Tark  Min.  etc.  Co.,  101  Fed.  422;  In 
re  Rollins  Gold  etc.  ]\[in.  Co.,  103  Fed.  982;  In  re  Chicago- 
Joplin  etc.  Co.,  104  Fed.  67;  In  re  Woodside  Coal  Co.,  105 
Fed.  56. 

The  petition  lierein  does  not  set  forth  the  class  of  corpora- 
tions to  which  the  Grant  Oil  Company  belongs  or  the  nature 
of  the  business  in  which  it  is  engaged,  and  is  therefore  defect- 
ive, in  not  showing  that  it  is  a  corporation  which  is  within  the 
gcope  of  the  bankruptcy  act:  Shepardson's  Appeal,  36  Conn. 
23;  Geery's  Appeal,  43  Conn.  289,  21  Am.  Rep.  653.  But  in 
the  answer  of  the  respondent,  which,  upon  the  petitioner's  mo- 
tion for  the  issuance  of  the  writ  upon  tlie  pleadings,  is  to  be 
assumed  as  a  correct  statement  of  the  facts,  it  is  set  forth  that 
the  Grant  Oil  Alining  Company  is  a  corporation,  and  has  at  all 
times  since  its  organization  been  engaged  in  the  business'  of 
mining  in  this  state,  and  has  never  been  engaged  in  manu- 
facturing, or  trading,  or  printing,  or  publishing,  or  mercantile 
pursuits  of  any  character.  It  follows  that  it  is  not  subject  to 
the  provisions  of  the  bankruptcy  act  of  1898,  and  that,  conse- 
quently, the  provisions  of  the  insolvent  law  of  this  state  ap- 
plicable to  such  corporations  have  not  been  suspended,  but  are 
in  full  force.  Under  section  40  of  that  act  its  provisions  apply 
to  all  corporations,  and  the  action  of  the  superior  court  was 
therefore  within  its  jurisdiction. 

The  alternative  writ  heretofore  issued  is  discharged,  and  the 
application  for  a  peremptory  writ  is  denied. 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Henshaw,  J., 
Temple,  J.,  and  Beatty,  C.  J.,  concurred. 

A  National  Bankruptcy  Act  suspends  the  operation  of  state 
iusolvenev  laws,  at  least  as  far  us  they  conflict  with  it:  Ilarbaugh 
V.  Co&telio,  184  111.  110,  75  Am.  St.  Kep.  147,  56  N.  E.  3G3;  Par- 
menter  Mfj?.  Co.  v.  Hamilton.  172  Mass.  178,  70  Am.  St.  Kep.  258, 
51  N.  E.  529.  Former  bankruptcy  acts,  however,  have  been  held 
not  entirely  to  supersede  state  Insolvency  laws:  See  Geery's  Ai>- 
peal,  43  Conn.  2S9,  21  Am.  Rep.  653;  Reed  v.  Taylor,  32  Iowa,  209, 
7  Am.  Rep.  180;  note  to  Norton  v.  Cook,  23  Am.  Dec.  355. 
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for  irrigafion  and  doTncstic  uses — the  amount  alleged  to  l)e 
necessary  for  those  purposes  being  six  hundred  inches  under 
a  four-inch  pressure.  The  answer  of  the  defendants  sets  up 
their  respective  ownership  of  the  lands  mentioned  in  the  an- 
swer, and  presently  to  be  described — which  they  allege  are 
riparian  to  the  river — and  the  amounts  of  water  required  bv 
these  lands  respectively  for  irrigation  and  domestic  uses;  and 
also  an  appropriation  of  the  water  of  the  river  to  the  amount 
of  one  thousand  inclies  by  Meiners,  of  date  September  4,  1891, 
and  a  joint  ownership  of  one  himdred  and  twenty  inches  by 
virtue  of  a  prior  appropriation  by  the  father  of  the  defendant 
Lopez.  To  understand  the  precise  nature  of  the  issues  thus 
presented,  and  the  findings  and  evidence  with  regard  to  them, 
an  explanation  of  the  topography  of  the  river  and  the  adjacent 
lands  will  be  necessary. 

The  general  course  of  the  river,  or,  rather,  of  the  part  of  it 
represented  on  the  map  in  the  record,  is  from  north  to  south ; 
and  with  reference  to  it,  the  situation  of  the  lands  of  the  par- 
ties and  of  other  lands  referred  to  in  the  evidence,  is  as  follows: 
To  the  north  is  the  southwest  quarter  of  section  28,  town- 
ship 5  north,  range  23  west,  patented  June  25,  1885,  to  one 
P.  W.  Soper.  Through  this  tract  (which  is  only  incidentally 
involved)  the  course  of  the  river  is  east  and  southeast,  passing 
out  of  the  land  at  its  southeast  corner.  ^'^^  From  this  point 
the  river  passes  through  the  northeast  quarter  of  section  33, 
same  township,  entered  by  one  Thelan  as  a  homestead  June  13, 
1889,  and  patented  May  16,  1892.  This  tract,  when  the  suit 
was  commenced,  was  owned  by  John  Meiners,  except  a  piece 
west  of  the  river  conveyed  by  him  to  one  Kennedy. 

Next  south  of  this,  the  course  of  the  river  is  through  the 
fractional  southeast  quarter  of  the  same  section,  patented  June 
15,  1892,  to  Francisco  Lopez,  of  which  a  rectangular  strip, 
along  its  north  side,  containing  twenty-seven  acres,  was  con- 
veyed by  him  to  Meiners,  and  is  now  the  property  of  his  estate. 

Near  the  middle  of  this  quarter  section,  at  a  point  called  the 
Eancheria  de  Matilija,  on  the  east  side  of  the  river,  is  the  nortli 
corner  (being  station  No.  2)  of  the  Eancho  Santa  Ana,  granted 
April  14,  1837,  and  patented  December  22,  1870,  from  which 
station  one  course  of  the  patent  runs  south  fifty-five  degrees 
twenty-six  minutes  west,  crossing  the  river,  and  the  other  south 
six  degrees  west  to  the  east  of  the  river,  as  delineated  on  the 
map.  Of  this  part  of  the  ranch,  the  land  lying  east  of  the 
thread  of  the  river  is  the  property  of  the  plaintiff — the  land 

Am.   St.   Rep.,  Vol.   L.XXXIX.— 9 
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perpetually  restraining  them  from  diverting  the  water  of  the 
river  in  excess  of  the  amount  to  which  they  were  entitled  as 
above  found;  and  judgment  was  entered  accordingly. 

The  main  question  involved  in  the  case  is  as  to  the  finding 
of  the  court,  that  the  land  of  the  defendant  Meiners  in  the 
Ojai  ranch,  and  the  Eamon  Lopez  homestead  are  not  riparian. 
But  this  question  with  regard  to  the  lattpr  tract  is  immaterial, 
as  it  is  found  that  the  defendants  are  the  owners  of  forty-five 
inches  of  water  appropriated  by  the  father  of  Lopez  while  the 
tract  was  still  public  land,  which  is  more  than  it  would  be 
entitled  to  as  riparian  property.  The  question  will  be  consid- 
ered, therefore,  as  though  referring  to  the  Ojai  ranch  land  only. 

The  Ojai  ranch  is  the  older  grant,  but  the  Santa  Ana  ranch 
■was  the  first  surveyed,  and  its  east  boundary  constitutes  tlie 
west  boundary  of  the  former.  The  location  of  this  line  (which 
is  the  first  course  of  the  Santa  Ana  patent)  is  not  disputed. 
It  runs  northerly  from  the  beginning  point  on  the  river — a  dis- 
tance of  about  eight  miles — to  station  2,  at  the  Eanchcria  de 
Matilija,  referred  to  alwvo,  which  is  apparently  represented 
^^®  on  the  plat  accompanying  the  patent  as  being  on  or  near 
the  river  bank.  Between  these  points  the  river  is  delineated  as 
lying  some  distance  to  the  west  of  the  line.  There  is  also  in 
the  record — put  in  evidence  by  the  plaintiff — a  larger  map, 
made  for  the  occasion,  which  shows  in  detail  the  topography 
of  the  stream  and  its  environs.  On  this  map  "the  water  chan- 
nel" of  the  river  (as  it  is  called  by  the  surveyor  and  as  we  will 
call  it)  is  represented  by  the  blue  strip;  and  it  is  claimed  by  the 
plaintiff  that  the  elevations  along  the  outer  lines  of  the  water 
channel,  as  thus  delineated,  are  the  banks  of,  the  stream,  and 
the  space  between  these  the  river  bed.  But  beyond  these  lines, 
at  varying  distances  on  either  side  of  the  stream,  there  are  rep- 
resented on  the  map  continuous  elevations,  bounding  the  val- 
ley or  river  bottom.  The  latter  are  spoken  of  by  several  wit- 
nesses, and  by  the  surveyor,  among  others,  as  "the  high  banks" 
of  the  river;  and,  to  distinguish  these  from  what  may  be  called 
"the  low  banks" — claimed  by  the  plaintiffs  to  be  the  banks  of 
the  river — we  will  make  use  of  this  expression.  The  precise 
question  involved  is  whether  the  high  or  the  low  banks  are  to 
be  taken  as  the  true  banks  of  the  river. 

On  the  west  side  of  the  river  the  high  and  low  banks  very, 
nearly  coincide;  and  this  is  the  case  on  the  east  side  along  the 
upper  stretch  of  the  river.     But  at  a  point  somewhat  above 
Matilija,  the  banks  commence  to  diverge,  the  distance  between 
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In  the  above  statement  the  description  of  the  river  and  the 
land  between  the  high  banks  is  taken  mainly  from  the  map 
introduced  by  plaintiff  and  the  testimony  of  tlie  surveyor,  who 
was  a  witness  for  the  plaintiiT,  and  whose  testimony  is  con- 
firmed by  the  testimony  of  the  witness  Rice,  the  husband  of 
plaintiff  in  the  case  of  Rice  v.  Meiners,  136  Cal.  292,  68  Pac. 
817.  Both  of  these  witnesses,  it  may  be  observed,  claim  tlie 
bed  of  the  river  to  be  the  space  between  the  low  banks,  but  both 
also  speak  of  the  wider  tract  as  the  river  bed — as,  e.  g.,  the 
former  where  he  says :  "My  map  shows  the  width  of  the  river 
bed  there,  from  high  bank  to  high  bank'';  and  the  latter  where 
he  says :  "I  saw  a  shaft  sunk  in  the  river  bed  bottom  land  of 
Mr.  Meiners  on  the  Ojai  ranch,"  etc.  These  expressions,  though 
otherwise  of  trivial  importance,  are  significant  as  showing  ^"^ 
the  impression  naturally  made  on  observers  by  the  character 
of  the  ground. 

Some  light  might  have  been  thrown  on  the  question  involved 
by  the  licld-notes  of  the  surveys  in  the  two  grants — without 
which  the  plats  are  of  but  little  significance — and  by  the  de- 
crees of  confirmation,  both  of  which  are  comm.only  recited  in 
the  patents  of  Mexican  grants.  But  in  the  absence  of  these 
the  question  must  be  determined  by  tlie  general  principles  of, 
the  law  applying  to  tlie  sul)ject. 

According  to  the  most  approved  definitions,  the  banks  of 
rivers  or  other  watercourses  are  "those  boundaries'  ....  which 
contain  tlieir  waters  at  their  higlicst  flow";  or,  as'  otherwise 
expressed  by  the  same  judge,  they  are  "'the  fast  land  which 
confines  the  water  of  a  river  in  its  channel  or  bed,  in  its  whole, 
width" — i.  e.,  as  determined  by  its  highest  flow:  Howard  v. 
Ingersoll,  13  How.  415,  417.  This  accords  with  the  definition 
given  in  Stone  v.  Augusta,  46  Me.  137,  to  wit :  "By  this  term 
is  understood  what  contains  the  river  in  its  natural  channel 
when  there  is  the  greatest  flow  of  water";  and  also  the  defini- 
tion in  tlio  digest  cited  Angell  on  Watercourses  (section  24, 
note  3),  viz.:  "That  is  considered  the  bank  which  contains  the 
river  when  fullest."  This  definition  seems  to  have  been  gen- 
erally accepted :  Kinney  on  Irrigation,  sec.  39,  note  43 ;  Gould 
on  Waters,  sees.  41,  45,  and  notes;  Long  on  Irrigation,  sec. 
32;  Angell  on  Watercourses,  sees.  4,  24,  and  notes,  cited  supra; 
Palmer  v,  Waddell,  22  Kan.  355,  and  Earl  v.  De  Hart,  12  X. , 
J.  Eq.  280,  72  Am.  Dec.  395,  there  cited;  Sparks  :Mfg.  Co. 
V.  Town  of  Newton,  57  N.  J.  Eq.  383,  384,  41  Atl.  392.  In 
the  case  last  cited  it  was  said:  "I  find  it  quite  impossible  to 
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"Waters  as  Boundaries  are  considered  in  the  monographic  note 
to  Allen  V.  Weber.  27  Am.  St.  Hop.  r>G-(;3;  and  the  recent  cases 
of  Griffith  V.  Holman,  23  Wash.  347,  83  Am.  St.  Rep.  821,  (>3  Pac, 
239;  Grey  v.  Mayor,  60  N.  J.  Eq.  385,  S3  Am.  St.  Hep.  G42,  45  Atl. 
1)94;  Freeland  v.  Pennsylvania  IL  R.  Co.,  197  Pa.  St.  529.  80  Am. 
St.  Rep.  850,  47  Atl.  74.5.  As  to  the  meaning  of  "high-water  mark," 
see  Dow  v.  Electric  Co.,  69  N.  H.  498,  76  Am.  St.  Rep.  189,  45 
Atl.  350;  In  re  Minnetonka  Lake  Improvement,  56  Minn.  513,  45 
Am.  St.  Rep.  494,  58  N.  W.  295. 


ESTATE  OF  BLAKE. 
[136  Cal.  306,  68  Pac.  827.] 

EVIDENCE  OF  EXPERTS— CREDIBILITY.— The  testimony 
of  qualified  experts  upon  hj-pothetical  questions  properly  framed  a*? 
to  the  mental  condition  of  a  testator  upon  a  contest  of  his  will  is 
competent  evidence,  the  credibility  and  weight  of  which  is  solely 
for  the  jury.  It  is  not  within  the  province  of  the  court  to  so  dis- 
credit such  evidence  in  instructions  as  to  practically  destroy  its 
value,     (pp.  136,  139.) 

WILLS— EXECUTION  OF.— A  will  written  upon  a  blank 
form  in  which  a  blank  space  is  left  after  the  end  of  the  testamen- 
tary provisions,  and  containing  upon  the  following  page  a  provision 
for  the  a])poiiitnient  of  an  e.xccutor,  followed  by  the  clause  "in  wit- 
ness whereof  and  signed  by  the  testator,  without  any  provision  for 
the  disposition  of  property,  or  other  provision  after  the  name  of  the 
testator,  is  properly  signed  "at  the  end  thereof"  within  the  meaning 
and  as  required  by  statute,     (p.  140.) 

A.  Daggett,  J.  J.  Dunne,  and  E.  F.  Eoth,  for  the  appellants. 

Bradley  &  Farnsworth  and  E.  0.  Larkins,  for  the  respond- 
ents. 

300  THE  COURT.  This  is  an  appeal  from  an  order  admit- 
ting a  will  to  probate.  The  will  was  contested  by  certain 
daughters  of  deceased  upon  the  grounds  that  it  was  not  exe- 
cuted or  subscribed  by  the  attesting  witnesses  according  to  law ; 
that  deceased  was  not  of  sound  mind  at  the  time  of  its  '^^"^ 
execution;  and  that  it  was  procured  by  fraud  and  undue  in- 
fluence. A  jury  was  im])ancled,  and  the  various  issues  sub- 
mitted to  it,  upon  whicli  a  special  verdict  was  returned  upon 
each  issue  in  favor  of  the  proponents  of  the  will. 

Upon  the  issue  as  to  tlie  mental  condition  of  deceased,  the 
contestants'  examined  certain  physicians  as  experts,  and  asked 
the  said  experts  certain  hypothetical  questions,  based  upon  sup- 
posed conditions  and  certain  facts  claimed  to  be  shown  by  the 
evidence.     No  objection  was  made  as  to  the  qualifications  of 
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"You  are  instructed,  therefore,  that  while  we  rocu}ive  and 
you  will  take  into  consideration  the  opinion  of  experts,  such 
opinions  are  not  entitled  to  as  much  weight  as  facts,  especially 
where  there  is  a  conflict  between  an  opinion  and  a  fact;  when 
a  fact  is  established,  it  is  a  fact,  and  cannot  be  overcome;  while 
an  opinion  is  but  an  opinion,  and  it  may  be  true  and  it  may  be 
untrue.  Opinions  of  different  experts  are  often  dianiotrically 
opposed  to  each  other,  even  when  based  upon  the  same  sup- 
posed conditions." 

It  is  contended  that  the  latter  instruction  is  erroneous,  as 
matter  of  law,  and  also  contradictory  of  the  instruction  given 
■on  the  same  question  at  contestants'  request,  and  we  think  the 
contention  correct. 

The  testimony  of  the  experts  was  competent,  and  went  t> 
the  very  gist  of  the  claim  made  by  contestants.  By  the  in- 
struction the  court  so  discredited  it  as  to  i)ractically  destroy 
it.  The  jury  could  not  but  see  that  the  judge  had  a.  very., 
poor  opinion  of  testimony  of  this  character.  The  jury  were 
told  that  it  was  unsatisfactory  and  the  reason  why  it- was  so.- 
They  were  further  told  that  it  was  unreliable  and  the  reason 
why  it  was  so.  Xot  only  this,  but  to  make  assurance  doubly 
sure,  they  were  told  that  opinions  of  experts  are  not  entitled 
to  as  much  weight  as  facts,  and  that  such  opinions  based  upon 
the  same  supposed  conditions  are  often  diametrically  opposed 
to  each  other.  While  the  opinion  of  the  judge  ^^'-^  may  have 
reasons  to  support  it,  it  was  not  proper  for  him  to  give  his 
opinion  to  the  jury.  Xeitlier  was  it  proper  for  him  to  give 
the  jurv,  in  the  instruction,  an  argument  as  to  the  reasons 
why  such  evidence  in  his  opinion  was  unreliable  and  unsatis- 
factory. The  judge  may  have  been  of  the  opinion  that  the 
common-law  rnle,  by  which  the  parties  in  interest  were  not 
com]>et.ent  witnesses,  is  the  better  rule.  Suppose  such  to  have 
heen  his  opinion,  and  he  had  told  the  jury  that  the  parties  had 
testified,  and  then  told  them  further  that  the  testimony  of 
parties  is  unreliable  and  unsatisfactory  because  experience  has 
proven  that  in  many  cases  parties  will  not  tell  the  truth  against 
their  interests.  Would  anyone  doubt  that  such  an  instruction 
would  bo  error?  The  judge,  if  allowed  to  express  his  opinion 
as  to  one  class  of  evidence,  would  be  allowed  to  do  so  as  to 
others,  and  we  would  have  some  evidence  discredited  in  every 
case,  depending  upon  the  particular  views  and  prejudices  of 
the  'judge  presiding.  In  the  opinion  of  one  judge  the  testi- 
mony of  a  relative,  of  another  the  testimony  of  a  colored  man. 
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inTicli  wlicther  tli.ey  would  realize  much  if  any  valuable  aid 
from  tlie  testimony  of  the  experts.  The  court  in  its  opinion 
said:  "Yet  when  the  court  came  to  apply  the  testimony  to  the 
case  trying,  its  effect  was  ahnost  destroyed.  We  see  no  especial 
circuni stances  in  this  case  to  justify  the  taking  from  the  evi- 
dence of  these  medical  witnesses  that  consideration  to  which 
the  testimony  of  experts  is  generally  entitled.'^ 

So  the  supreme  court  of  Mississippi,  in  Louisville  etc.  R. 
E.  Co.  V.  Whitehead,  71  Miss.  451,  42  Am.  St.  Rep.  472,  15 
South.  890,  in  commenting  upon  a  similar  instruction,  said: 
"The  singling  out  of  the  witnesses  supposed  to  have  been 
expert  witnesses  (whether  they  were  or  not  it  is  unnecessary 
for  us  to  determine)  for  discrediting  remarks  by  the  court, 
and  the  unfavorably  contrasting  their  evidence  with  the  other 
evidence  in  the  case,  was  in  disregard  of  section  732  of  the  code 
of  1892." 

It  is  needless  to  multiply  quotations,  but  the  following  cases 
are  cited,  as  supporting  the  rule  here  adopted:  Wannack  v. 
Mayor  etc.,  53  Ga.  1G2;  State  v.  Hundley,  46  Mo.  414;  Louis- 
ville etc.  E.  E.  Co.  V.  Malone,  109  Ala.  509,  20  South.  33; 
City  of  Kansas  ^^^  v.  TTill,  80  Mo.  523;  Beever  v.  Spangler, 
93  Iowa,  576,  61  X.  W.  1072;  Eyder  v.  State,  100  Ga.  528,  62 
Am.  St.  Eep.  334,  28  S.  E.  246. 

In  this  state  it  has  been  held  error  for  the  judge  below  to  ex- 
press an  opinion  that  a  witness  is  a  person  of  respectability 
(McMinn  v.  Whclan,  27  Cal.  319)  ;  to  state  to  the  jury  that 
verbal  admissions  of  a  party  should  be  received  with  great 
caution  (Kauffman  v.  ]\raier,  94  Cal.  282,  29  Pac.  481);  to 
tell  the  jury  that  a  certain  fact  was  a  strong  circumstance 
(People  V.  Ah  Sing,  59  Cal.  401)  ;  to  tell  the  jury  that  a  wit-" 
ness  had  contradicted  herself  several  timas  (People  v.  Wil- 
lard,  92  Cal.  489,  28  Pac.  585)  ;  to  state  to  the  jury  that  they 
may  consider  the  probabilities  of  a  certain  class  of  witnesses- 
telling  the  truth  (People  v.  Christenson,  85  Cal.  568,  24  Pac. 
888)  ;  to  single  out  a  witness  or  class  of  witnesses  with  remarks 
as  to  their  credibility  (Thomas  v.  Gates,  126  Cal.  1,  58  Pac. 
315)  ;  and  to  state  to  the  jury  that  circumstantial  evidence  is 
not  entitled  to  a  less  degree  of  credit  than  direct  evidence  (Peo- 
ple V.  Vereneseneckockockhoif,  129  Cal.  499,  58  Pac.  156,  62 
Pac.  Ill ;  People  v.  O'Brien,  130  Cal.  3,  62  Pac.  297.)  We  are 
cited  by  respondent  to  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal. 
396,  and  People  v.  Barthleman.  120  Cal.  7,  52  Pac.  112,as  sup- 
porting contrary  views  to  what  has  been  herein  said. 
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except  to  say  that  many  of  tliem  are  exceedingly  hypercritical 
and  without  merit.  In  case  any  of  them  are  of  sullicient  merit 
to  verge  upon  the  border  of  error,  it  is  to  be  presumed  they 
will  not  again  occur. 

The  order  is  reversed  and  the  cause  remanded. 

Hearing  in  Bank  denied. 


An  Expert  Witness  is  to  be  judged  from  the  same  standpoint  as 
any  other  witness:  People  v.  Seaman,  107  Mich.  3-18,  Gl  Am.  St.  Hep. 
326,  65  N.  AV.  203.  An  instruction  that  the  evidence  of  an  expert  is- 
to  be  receive<i  with  caution  has  T)eon  held  erroneous:  Louisville  etc. 
Ry.  Co.  V.  Whitehead,  71  Miss.  451,  42  Am.  St.  Rep.  472,  15  South. 
890.  Compare  Bateman  v.  Ryder,  106  Tenn.  712,  82  Am.  St.  Rep. 
910,  64  S.  W.  48.  The  jui^y  should  be  left  untrammelod  to  pa.«?s  upon 
the  credibility  of  all  witnesses:  Ryder  v.  State,  100  Ga.  528,  62 
Am.    St.   Rep.   334,  28  S.   E.   246. 

A  "Will  may  be  Written  on  separate  sheets  of  paper:  Woodruff 
V.  Hundley,  127  Ala.  640,  85  Am.  St.  Rep.  145,  29  South.  98.  As  to 
what  amounts  to  subscribing  a  will  at  the  end  when  it  is  written 
on  a  folded  blank  form,  see  Matter  of  Andrews,  162  N.  Y.  1,  76 
Am.  St.  Rep.  291,  56  N.  E.  529;  Matter  of  Whitney,  153  N.  Y.  259, 
60  Am.  St  Rep.  616,  47  N.  E.  272. 


GAGE  V.  GUXTHER. 
[136  Cal.  338,  68  Pac.  710.] 

PUBLIC  LANDS— DECISION  OF  LAND  DEPARTMENT.— 
The  decision  of  the  United  States  land  department  upon  any  ques- 
tion of  fact,  in  determining  the  right  of  a  person  to  receive  a 
patent  to  ])ublie  land,  is,  in  the  absence  of  fraud,  mistake,  or  Im- 
position, conclusive  upon  other  tribunals,     (p.  146.) 

PUBLIC  LANDS— DECISION  OF  LAND  DEPARTMENT- 
ERROR  OR  MISTAKE.— If  the  United  States  land  department,  in 
making  its  determination  of  fact  as  to  the  person  entitled  to  receive 
a  patent  to  ])ublic  land,  has  disregarded  the  law  applicable  thereto. 
or  has  erred  in  its  construction  of  the  law,  or  by  reason  of  mistake 
has  issued  to  one  person  a  patent  for  the  land,  which  upon  undis- 
puted facts  should  have  been  issued  to  another  who  has  contested 
his  claim,  the  patentee  must  be  held  a  trustee  for  the  contestant 
In  proceedimrs  to  be  taken  in  equity,     (p.  146.) 

PUBLIC  LANDS— DECISION  OF  LAND  DEPARTMENT  — 
REVIEW  BY  SUCCESSOR.— The  decision  of  a  Secretary  of  the 
Interior  against  a  public  land  claimant  is  not  res  judicata  of  the 
jurisdiction  of  his  successor  in  oflice  to  review  such  decision  and 
the  facts  involved,  and  if  in  his  opinion  an  error  of  law  has  been 
committed,  to  set  aside  the  decision  and  thereafter  proceed  accord- 
ing to  the  law.     (p.  147.) 

PUBI>IO  LA^'DS— AUTHORITY  OF  SECRETARY  OF 
INTERIOR. — The  supervisory  authority  conferred  upon  the  Sec- 
retai-y  of  the  Interior  over  the  disposal  of  public  lauds,  and  to  order 
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R.  E.  Iloughton,  for  the  appellants, 

Purington  &  Adair,  Garber  &  Garber,  Garber,  Cresswell  & 
Garber,  and  Harris  &  Swanwick,  for  the  respondents. 

340  HARRIS  OX,  J.  The  plaintiff  brought  these  actions  to 
recover  from  the  appellants  the  possession  of  section  30,  town- 
ship 2  south,  range  4  west,  S.  B.  M.,  in  the  county  of  River- 
side, for  which  he  had  received  a  patent  from  the  United 
States.  The  appellants  denied  his  title  to  the  demanded  prem- 
ises, and  alleged  as  a  defense,  and  also  by  w^ay  of  cross-com- 
plaint, certain  facts,  by  virtue  of  which  they  claimed  that  thry 
were  entitled  to  receive  patents  for  the  land,  and  that  the 
plaintiff  should  he  held  to  hold  the  same  in  trust  for  them, 
and  be  decreed  to  convey  the  land  to  them. 

3*^  At  the  trial  of  the  causes  the  following  facts  were  estab- 
lished: The  plaintiff  filed  with  the  register  and  receiver  of  the 
land  oflice  on  ]\[arch  1,  1882,  an  application  under  the  United 
States  desert  land  act  of  1877,  for  entry  of  the  section  in  con- 
troversy, lie  did  not  complete  the  reclamation  of  tlio  laiul 
so  as  to  bring  water  thereon  within  the  period  of  throe  years 
required  by  that  act,  and  on  January  23,  188G,  Gunther,  New- 
man, and  Atwater,  the  appellants  herein,  filed  affidavits  setting 
forth  that  fact,  and  a>ked  that  his  entry  of  the  land  be  declared 
canceled  and  forfeited  to  the  United  States.  The  register  and 
receiver  refused  to  entertain  the  contest,  on  the  ground  that 
there  was  at  that  time  pending  before  the  Secretary  of  the  In- 
terior an  appeal  involving  the  plaintiff's  right  to  enter  the 
land.  Gunther,  Xewman,  and  Atwater  appealed  from  this  de- 
cision to  the  commissioner  of  the  general  land  office,  and  on 
March  9,  1886,  that  officer  affirmed  the  action  of  the  register 
and  receiver.  From  this  decision  they  appealed  to  the  Secre- 
tary of  the  Interior.  Before  this  appeal  was  heard  the  former 
appeal,  involving  the  plaintiff's  right  to  enter  the  land,  was 
decided  in  his  favor,  and  thereafter,  January  25,  1887,  the 
commissioner  made  an  order  in  which,  after  referring  to  said 
decision,  he  directed  a  liearing  to  be  had  before  the  register 
and  receiver  to  determine  whether  the  land  embraced  in  the 
plaintiff's  entry  had  been  irrigated  within  the  time  required 
by  law.  Upon  the  hearing  had  in  pursuance  of  this  order, 
the  register  and  receiver  rendered  their  decision,  ^March  20. 
1888,  that  the  land  had  not  been  so  irrigated,  and  recommended 
that  on  that  account  the  entry  should  be  canceled.  Gage  ap-  - 
pealed  to  the  commissioner  of  the  general  land  office,  and  on. 
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and  receive  tlieir  final  certificates  for  said  land.  From  this 
decision  Gage  appealed  to  the  Secretary  of  the  Interior,  and 
on  April  13,  1895,  while  this  appeal  was  pending,  filed  with 
the  Secretaiy  a  petition  for  a  reconsideration  of  the  evidence 
upon  the  contest  against  his  desert  land  entry,  and  a  review  of 
the  decision  of  August  1,  1892,  and  for  a  consolidation  of 
the  several  cases.  A  protest  against  this  ai>plieation  and  a  brief 
thereon  were  made  by  the  ^*^  appellants  herein  and  filed  withi 
the  Secretary  of  tl^o  Interior,  and  on  September  26,  1895,  the 
Secretary  rendered  a  decision  by  which  he  set  aside  the  de- 
cision of  his  predecessor,  Secretary  Smith,  and  reopened  the 
case  upon  the  appeal  from  the  decision  of  the  commissioner  of 
the  general  land  office  in  reference  to  Gage's  desert  land  entry, 
and  directed  that  he  be  allowed  to  carry  his  final  proof  before 
the  board  of  equitable  adjudication,  to  be  passed  on  by  them, 
and  that  in  tlic  meantime  the  entries  of  Gunther,  Newman, 
and  Atwater  should  stand  suspended,  to  be  disposed'  of  as' 
should  be  indicated  by  the  fluffing  of  that ,  board.  In  the 
opinion  rendered  by  him  (Gage  v.  Atwater,  21  Land  Dec.  Dep. 
Int.  211)  will  be  found  a  fuller  statement  of  the  facts  and 
history  of  the  controversy  between  the  respondent  and  appel- 
lants heroin,  Under  this  decision  the  commissioner  of  the 
general  land  ofTioe  directed  the  register  and  receiver  that  the 
said  homestead  entries  be  snspended  to  await  the  action  of 
the  board  of  equitable  adjudication  upon  Gage's  final  proof, 
and  that  the  timber  entries  being  in  conflict  with  Gage's  final 
proof,  should  also  stand  suspended.  A  motion  on  behalf  of 
the  appellants  herein  for  a  review  of  this  decision,  was  denied 
by  the  Secretary  of  the  Interior,  October  21,  1895.  Upon  the 
reference  of  Gage's  final  proof  to  the  board  of  equitable  adju- 
dication, the  recommendation  of  the  commissioner  of  the  gen- 
eral land  office  tliat  a  patent  be  issued  to  him  was  approved 
April  20,  1896,  and  on  April  21,  1896,  the  patent  therefor  was 
issued  to  him. 

Very  extended  and  elaborate  briefs  have  been  filed  on  behalf 
of  the  respective  parties,  wherein  numerous  questions  have 
been  discussed,  with  citations  of  authority  in  their  support. 
The  greater  number  of  these  questions  are,  however,  subordi- 
nate to  a  few  ultimate  propositions  and  the  principles  control- 
ling their  determination,  and  need  not  be  specifically  consid- 
ered. 

The  land  department  of  the  United  States  has  been  created 
as  the  tribunal  for  flotormining  the  right  under  the  laws  of  the 

Am.   St.    Rep.,   Vol.    LXXXIX.— 10 
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review  his  decision  of  August  1,  1892,  reversing  the  decision 
of  the  commissioner  of  the  general  land  office,  was  a  final 
determination  of  that  question;  that  tlie  decision  then  mado 
became  res  judicata,  and  that  Secretary  Smith  had  no  juris- 
■diction  ****  thereafter  to  review  the  same;  and  in  support  of 
this  claim  they  rely  upon  certain  rules  of  practice  or  procedure 
foiTnuIated  by  the  land  department,  under  which  it  is  claimed 
that  a  re-review  of  a  decision  by  the  Secretary  is  unauthorized. 
Without  determining  whether  these  rules  are  susceptible  of 
this  construction,  we  are  of  the  opinion  that  it  was  not  only 
within  the  power  of  Secretary  Smith  to  receive  the  petition 
of  Mr.  Gage  for  a  re-examination  of  tlie  questions  passed  upon 
by  his  predecessor,  but  that,  if  he  was  of  the  opinion  that  an 
error  of  law  had  been  committed  in  the  matter,  it  was  his  duty 
to  set  aside  the  former  decision.  If  by  reason  of- any  misin- 
terpretation of  the  law  on  the  part  of  Secretary  Noble,  such 
an  error  had  supervened  as  would,  in  case  patents  had  been 
issued  to  the  contestants,  authorize  Cage  to  apply  to  a  court  of 
equity  for  a  rectiiication  of  tliat  error,  Secretary  Smith  was 
not  required  to  perpetuate  the  error  and  issue  the  patents, 
notwithstanding  his  conviction  of  the  error,  but  could  himself 
correct  it  by  setting  aside  the  decision  and  thereafter  proceed- 
ing in  accordance  with  the  law.  Congress  has  conferred  upon 
him  a  supervisory  authority  over  the  disposal  of  the  public 
lands,  and  has  placed  the  commissioner  of  the  general  land 
■ofhce  under  his  direction  in  the  matter  of  issuing  patents  for 
.all  grants  of  land  under  the  authority  of  the  government: 
U.  S.  Rev.  Stats.,  sees.  4-11,  453;  Knight  v.  United  States  Land 
Assn.,  M2  U.  S.  161,  12  Sup.  Ct.  Rep.  258.  The  siipervisory 
.authority  thus  given  to  the  Secretary  is  not  lost  by  the  fact 
that  he  has  erred  in  a  former  decision,  or  that  he  has  re- 
peated the  error  once  or  many  times  by  denying  a  motion  to 
•set  it  aiside  or  to  re-examine  his  action.  In  the  case  last  cited, 
Mr.  Justice  Lamar,  quoting  from  an  opinion  given  by  him 
when  he  was  Secretary  of  the  Interior,  says:  "The  statutes  in 
placing  the  whole  business  of  the  department  under  the  super- 
^sion  of  the  Secretary,  invest  him  with  authority  to  review,  re- 
verse, amend,  annul,  or  affirm  all  proceedings  in  the  depart- 
ment having  for  their  ultimate  object  to  secure  the  alienation 
of  any  portion  of  the  public  lands,  or  the  adjustment  of  private 
claims  to  lands,  with  a  just  regard  to  the  rights  of  the  public 
and  of  private  parties.  Such  supon^ision  may  be  exercised  by 
4irect  orders  or  by  review  on  appeals.     The  mode  in  which  the 
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reargument  upon  any  proposition  involved  in  tlie  proceeding; 
^"*^  and  -whether  such  error  was  committed  by  the  officer  pre- 
siding over  the  tribunal  or  by  his  predecessor  in  office  is  im- 
material. The  error  is  that  of  the  office,  and  not  of  the  indi- 
vidual who  is  its  incumbent:  Knight  v.  United  States  Land 
Assn.,  142  U.  S.  161,  12  Sup.  Ct.  Eep.  258. 

Neither  can  the  authority  of  the  Secretary  to  review  or  set 
aside  the  decision  be  taken  away  by  any  rule  of  procedure  which 
he  may  formulate.  There  is  no  statutory  inhibition  against 
his  granting  a  rehearing  or  a  review,  or  the  number  of  times 
a  motion  therefor  may  be  made,  or  any  provision  relating  to  the 
time  within  which  a  rehearing  may  be  granted,  or  wdthin  which 
the  former  decision  may  be  set  aside.  Congress  has  imposed 
this  supervisory  duty  upon  him,  and  he  cannot  devest  himself 
of  it  by  any  rule  of  his  own  creation.  Rules  of.  practice  or 
procedure  that  are  not  established  by  the  law  creating  the  tri- 
bunal, but  are  formulated  by  the  tribunal  before  which  the 
practice  is  had,  may  be  disregarded  by  it  in  any  particular  case 
^vithout  infringing  any  right  of  the  litigant.  Such  rules  are 
for  the  convenit-'ncc  of  the  tribunal,  as  well  as  of  litigants,  and 
are' adopted  to  facilitate  the  .transaction  of  business,  and'  may 
at  any  time  be  suspended  or  disregarded  by  the  tribunal  when- 
ever the  purposes  of  justice  require  it:  Pickett  v.  Wallace.  5-1 
Cal.  1  ir;  Parsons  v.  Venzke,  4  N.  Dak.  452,  50  Am.  St.  Pep. 
^G9,  Gl  X.  W.  103G;  affirmed  in  1G4  U.  S.  89,  17  Sup.  Ct.  Rep. 
-27;  United  States  v.  Breitling,  20  How.  252;  Knight  v.  United 
states  Land  Assn.,  142  U.  s!  161,  12  Sup.  Ct.  Rep.  258.  Mat- 
ters of  procedure  before  the  land  department — such  as  the 
regularity  of  its  sittings,  whether  a  paper  was  filed  in  accord- 
:ance  with  its  rules,  whether  a  proper  or  sufficient  notice  of  hear- 
inguponmivmotion  ■>'•■"=  ^U'c.r  whether  the  evidence  before  the 
tribunal  was  competent  or  pro})er  to  be  considered — are  ques- 
tions of  fact  which,  like  the  weight  of  the  evidence,  or  the  credi- 
bility of  the  witnesses  before  it,  cannot,  in  the  absence  of  fraud, 
be  reviewed  in  any  other  forum. 

At  the  hearing  which,  on  January  25,  1887,  the  commis- 
sioner had  directed  the  register  and  receiver  to  give  to  Gun- 
ther, Newman,  and  Atwatcr  upon  their  contest  of  Gage's 
right  to  retain  his  entiy,  his  right  to  be  relieved  from  a  fail- 
tire  to  strictly  comply  with  the  terms  of  the  statute  was  not  a 
question  before  those  officers,  as  they  were  directed  merely  to 
rletermine  whether  the  land  had  lioen  irrigated  within  the  **■** 
time  required  by  law;  but  upon  the  appeal  of  Gage  from  their 
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under  this  view  of  the  law  that  Secretary  Smith  set  aside  the 
decision  of  his  predecessor  and  directed  that  Gage  be  allowed 
to  have  his  case  submitted  to  that  board,  the  claim  of  the  ap- 
pellants that  there  was  a  misconstruction  of  the  law  cannot  be 
sustained. 

The  Secretary  was  not  precluded  from  referring  the  case 
to  the  board  upon  the  ground  that  there  was  an  adverse  claim 
to  the  land.  The  appellants  did  not  become  adverse  claim- 
ants to  the  land  by  virtue  of  their  contest  against  Gage's  com- 
pliance with  the  statute.  In  the  language  of  the  commissioner 
upon  their  appeal  from  the  decision  of  the  register  and  re- 
ceiver, "they  had  simply  brought  information  to  the  govern- 
ment that  the  defendant  [Gage]  was  in  default,  and  wished  an 
opportunity  to  prove  such  allegation."  In  this  construction 
of  the  law  the  commissioner  acted  in  accordance  with  the  de- 
cision of  this  court  in  Gray  v.  Dixon,  83  Cal.  33,  23  Pac.  60,, 
where  it  was  hold  that  one  who  has  successfully  contested  and 
procured  the  cancellation  of  an  entry  made  by  another  under 
the  desert  land  law,  does  not  acquire  a  preferred  right,  of  entry 
on  the  land  embraced  in  the  contest.  This  construction  was 
also  concurred  in  by  Secretary'  Smith  when  ho  referred  llie 
application  of  Gnge  to  the  board  of  equitable  adjudication,  and 
held  that  any  claim  on  the  part  of  the  appellants  to  the  land 
in  controversy  by  virtue  of  the  filing  of  their  afildavits  of  con- 
test was  subordinate  and  subject  to  Gage's  right  to  have  his 
equities  pas?ed  upon  by  that  board. 

Xeither  did  the  appellants  become  adverse  claimants  by  \ir- 
tue  of  their  attempted  entry  of  the  land  under  the  homestead 
and  timber  culture  acts.  The  register  and  receiver  refused 
to  entertain  tlieir  application  to  enter  the  land  at  that  time,  on 
the  ground  that  it  had  then  been  segregated  under  the  previous 
entry  of  Gage.  Any  claim  of  right  on  their  part  to  enter  the. 
land  was  subordinate  to  that  of  Gage,  and  could  not  be  enter- 
tained until  his  right  had  been  finally  detennined  by  the  de- 
partment. The  decision  of  the  board  of  equitable  adjudication, 
that  Gage  was  entitled  to  a  patent,  of  necessity  determined 
that  his  entry  had  never  lapsed,  and,  consequently,  that  there 
was  no  time  at  which  the  appellants  could  have  become  adverse 
claimants  to  the  land. 

350  rpi^g  appellants  have  objected  to  several  of  the  findings 
of  fact,  upon  the  ground  that  they  are  not  supported  by  the 
evidence  introdticed  at  the  trial.  These  findings  are,  how- 
.ever,   upon  issues  that  were  irrelevant  or  immaterial  to  the 
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,^>4  Fla.  mo.  43  Am.  St.  Rep.  172,  15  South.  780;  Gale  v.  Best,  78 
Oal.  2.''>5.  12  Am.  St.  Rop.  44,  20  Pac.  550;  Chever  v.  Horner.  11 
Colo.  68.  7  Am.  St.  Rcmk  217.  17  Pac.  405.  But  if  the  commissioner 
of  the  jienenil  kind  otlice  has  been  induced  by  misreprpsontatioii 
or  by  mistalie  of  fact  to  cancel  an  enti-y  of  land,  or  if  he  has 
exercised  the  power  of  cancellation  in  violation  or  disregard  of 
law,  the  results  produced  may  be  so  modified  by  courts  of  equity 
that  those  entitled  to  the  titles  to  the  lands  ultimately  may  ob- 
tain them:  Parsons  v.  Venzke,  4  N.  Dak.  4."j2,  50  Am.  sf.  Rej)*.  0G9, 
61  N.  W.  10.30.  See,  also,  the  note  to  Delles  v.  Second  Nat  Bank, 
75  Am.  St.  Rep.  880-882. 


WIN"CHESTER  v.  HOWARD. 

[136  Cal.  432,  69  Pac.  77.] 

COXSTITrTIOXAL  LAW.  —  CONSTITUTIONAL  PRO- 
VISIONS ARE  SELF-EXECUTINO  when  they  can  be  given  rea- 
sonable effect  without  the  aid  of  legislation,  unless  a  contrary  in- 
tent is  shown.  The  legislature  cannot  provide  for  the  mode  of  exe- 
•cuting  such  constitutional  laws.     (p.  158.) 

CONSTITUTIONAL  LAW— SELF-EXECTTTIXO  IM;(^\  1- 
SIONS— LIABILITY  OF  DIRECTORS— REMEDY.— The  provision 
of  section  3  of  article  12  of  the  California  constitution,  regulating 
the  liability  of  directors  or  trustees  of  corporations  and  joint 'stock 
associations,  for  money  embezzled  or  misappropriated  by  them  dur- 
ing their  terms  of  otlice  is  self-executing.  The  proper  remedy  for 
the  enforcement  of  such  provi><ion  is  by  bill  in  equity,  in  which 
all  of  the  corporation  creditors  are  entitled  to  representation  and 
to  share  equally  in  preference  to  the  stockholders.  Although  the 
stockholders  may  recover  also,  the  equity  of  the  other  coi"poratiou 
^•reditors  is  superior  to  theirs,     (pp.  1.56,  150.) 

CORPORATIONS— LIABILITY  OF  DIRECTORS.— Corpo- 
ration directors  are  trustees  for  the  stockholders  and  indirectly 
for  the  creditors,  and  are  responsible  as  such  for  the  management 
of  the  property  and  affairs  of  the  corporation.  If  directors  will- 
fully use  the  trust  property  for  an  unauthorized  purpose,  and  loss 
ensues,  they  must  make  good  the  loss,  although  they  in  good  faith 
sought  to  promote  the  interests  of  their  beneficiary,  and  were  not 
seeking  an  advantage  for  themselves,     (p.  IGO.) 

CORPORATIONS.— DIRECTORS  AND  OFFICERS  IN  COR- 
PORATIONS ARE  LIABLE  for  loss  resulting  from  misappropria- 
tion of  trust  property  made  b.v  thom  or  with  their  consent,     (p.  161.) 

CORPORATIONS.— THE  LIABILITY  OP  DIRECTORS  in 
-corporations  does  not  extend  to  damages  resulting  from  mere  neg- 
ligence, not  resulting  in  some  misappropriation,  nor  to  loss  through 
bad  manairement,  or  incompetency  or  mistake,  but  if  they  know- 
ingly approi)riate  funds  intrusted  to  them  for  unlawful  and  unau- 
thorized purposes,  and  loss  ensues  to  the  corporation,  they  are  lia- 
l)le  therefor,     (pp.  102,  163.) 

CORPORATIONS— LIABILITY  OF  DIRECTORS-ACTION 
"BY  ASSIGNEE  OF  CREDITOR.— The  directors  in  a  bank  are 
liable  to  an  action  on  behalf  of  the  depositors  or  their  assignee 
in  the  interest  of  all  the  creditors  for  loss  caused   by   misappro- 
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M'ho  may  choose  to  join  him.  The  purpose  of  the  action  is  to 
enforce  the  liability  of  the  defendants  for  money  alleged  to 
have  been  misappropriated  by  the  defendants  while  they  were 
directors  of  such  savings  bank. 

It  is  alleged  that  the  savings  bank  suspended  payment  on 
the  twenty-third  day  of  June,  1893,  and  in  1895  was  declared 
insolvent  and  placed  in  the  hands  of  its  ofUcers,  under  the  bank- 
ing act,  for  liquidation.  Twenty-seven  different  alleged  misap- 
propriations are  set  out  in  the  complaint.  All  consisted  in  tak- 
ing money  out  of  the  bank  and  applying  it  to  imauthorized  pur- 
poses, in  the  interest  of  said  directors,  or  of  some  of  them.  It 
is  charged  that  at  no  time  when  the  alleged  misa.ppropriation? 
were  made  did  the  bank  have  fifty  per  cent  of  its  loans  secured 
by  mortgages  on  real  estate,  or  upon  real  estate  the  *^''  market 
value  of  which  exceeded  the  amount  of  the  loan  by  sixty  per 
cent.  The  nominal  capital  of  the  savings  bank  was  one  hun- 
dred thousand  dollars,  only  twenty  thousand  dollars  of  which 
was  ever  paid  in.  Most  of  the  misappropriations  are  alleged  to 
have  been  made  for  the  benefit  of  the  Consolidated  National 
Bank,  a  corporation  in  which  Mabury  and  Howard  were  stock- 
holders, and  of  which  they  were  directors.  All  misappropria- 
tions are  charged  to  have  been  made  for  the  benefit  of  Howavd 
and  ^Mabury.  It  is  charged  that  such  misappropriations  were 
made  by  or  under  the  direction  of  Howard,  who  acted  for  Ma- 
burv  as  well  as  for  himself. 

The  complaint  was  demurred  to  on  various  grounds,  but,  by 
stipulation,  only  certain  grounds  of  demurrer,  out  of  more  than 
one  hundred  contained  in  the  demurrer,  are  in  the  transcript.. 
The  language  of  the  stipulation  will  throw  some  light  upon  the 
questions  submitted  on  the  appeal.     It  reads  as  follows: 

"It  is  hereby  stipulated  that,  whereas  the  plaintiff  herein  has 
appealed  from  the  judgment  herein  sustaining  the  demurrer  of 
defendant  Hiram  IMaburv',  that  on  such  appeal  the  appellant 
shall  print  only  the  third,  eighty-seventh,  eighty-eighth,  ninety- 
third,  ninety-fourth,  ninety-fifth,  ninety-sixth,  and  ninety-ninth 
grounds  of  demurrer;  and  that  if  the  judgment  should  be  sus- 
tained, that  should  end  this  case;  but  if  it  should  be  reversed^ 
then  the  demurrer  upon  the  other  grounds,  not  printed,  should 
st-and  for  argument  in  the  court  below. 

"This  course  is  taken  because  it  is  claimed  by  the  plaintiff 
that  he  can  avoid  the  other  grounds  of  demurrer  by  amendment 
of  the  complaint,  even  if  well  taken  to  the  complaint  as  it  now 
stands.     "\Miereas,  it  is  conceded  that  if  the  demurrer  is  sus- 
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and  is  this  an  action  for  an  accounting?  6.  Can  such  an  action 
be  maintained  by  a  mere  contract  creditor;  mnst  the  claim 
against  tlie  corporation  be  first  reduced  to  judgment? 

It  is  further  contended  on  hehalf  of  the  defendants  that  the 
con^^titutional  provision  is  void  as  being  in  conflict  with  '*^'-^  the 
fourteenth  amendment  to"  the  federal  constitution,  and  because 
opposed  to  natural  justice;  and,  further,  that  the  action  is  to 
recover  damages  for  negligence  or  fraud,  and  is  barred  by  the 
statute  of  limitations. 

1.  As  to  the  question  whether  the  provision  is  self-executing, 
it  is  well  to  note,  at  the  outset,  that  the  presumption  is  not 
precisely  as  it  would  have  been  had  such  a  matter  been  pre- 
sented for  consideration  fifty  years  ago.  When  the  federal 
constitution  and  first  state  constitutions  were  formed,  the  idea 
of  a  constitution  was,  that  it  merely  outlined  a  government, 
provided  for  certain  departments  and  some  officers  and  defined 
their  functions,  secured  some  absolute  and  inalienable  rights  to 
the  citizens,  but  left  all  matters  of  administration  and  policy  to 
the  departments  which  it  created.  The  law-making  power  was 
vested  wholly  in  the  legislature.  Save  as  to  the  assurances  of 
individual  rights  against  the  government,  the  direct  operation 
of  the  constitution  was  upon  the  government  only.  And  suc]\ 
assurances  were  themselves  in  part  but  limitations  upon  gov- 
ernmental powers.  ■ 

Latterly,  however,  all  iliis  has  been  changed.  Through  di^- 
tru«^t  of  the  legislatures  and  the  natural  love  of  power,  the  peo- 
ple have  inserted  in  their  constitutions  many  provisions  of  a 
statutory  character.  These  are  in  fact  but  laws,  made  directly 
•by  the  people  instead  of  by  the  legislature,  and  they  are  to  be 
construed  and  enforced,  in  all  respects,  as  though  they  were 
statutes:  Winchester  v.  :^rabun',  122  Cal.  522,  55  Pac.  393.  It 
has  been  held  that  section  16  of  article  12  of  the  constitution 
is  of  the  nature  of  code  provisions  in  regard  to  procedure,  and 
is  to  be  construed  as  other  code  provisions  are,  except  that  it 
cannot  be  amended  or  repealed  by  the  legislature.  In  effect, 
these  constitutional  provisions  are  but  statutes  which  the  legis- 
lature cannot  repeal  or  amend. 

Under  former  conditions  it  was  natural  that  the  court  should 
presume  that  a  constitutional  provision  was  addressed  to  some 
officer  or  department  of  the  government,  or  that  it  limited  the 
power  of  the  legislature,  or  empowered,  and  perhaps  directed, 
certain  lesrislation,  to  carry  into  effect  a  constitutional  policy. 

Xow  the  pre^^umption  is  the  reverse.     Eecently  adopted  state 
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Civil  Procedure  and  otlicr  remedial  laws  supply  what  is  neces- 
eary.  This  court  has  determined  in  the  case  at  bar,  upon  thia 
same  liability,  hetween  the  same  parties,  that  it  is  to  be  regarded 
as  a  statute,  and  constnied  and  enforced  in  the  same  manner: 
Winchester  v.  Mabury,  123  Cal.  522,  55  Pac.  393.  In  tliat  case, 
also,  as  I  think,  Mr.  Justice  ]\IcFarland  answered  all  that  is 
material  in  the  contention  of  respondent,  in  his  effort  to  point 
out  the  respects  in  which  legislation  is  needed.  It  was  held 
that  the  proper  remedy  is  a  bill  in  equity,  "where  all  the  cred- 
itors are  parties,  or  are  represented,  and  in  which  there  can  be 
an  accounting  and  equities  adjusted  after  all  the  facts  have  been, 
ascertained."  Tlie  case  of  Hornor  v.  Henning,  93  U.  S.  228, 
is  referred  to,  and  a  quotation  made  to  tlie  effect  that  the  re- 
covery will  constitute  a  fund  for  the  benefit  of  creditors.  One 
creditor,  it  was  said,  cannot  be  allowed  to  recover  without  re- 
gard to  the  rights  of  other  creditors. 

From  this  it  is  easily  deduced  that  the  creditors  and  stock- 
holders are  entitled  to  recover  against  the  directors,  as  cred- 
itors and  as  stockholders.  The  equities  of  the  creditors  are  su- 
perior to  those  of  the  stockholders,  and,  as  among  themselves, 
the  recovery  \dll  be  divided  among  creditors  according  to  "the 
general  rules  governing  the  appropriation  of  payments  in  simi- 
lar cases.  This  leaves  no  further  difficulty  in  the  enforcement 
of  the  provision  than  would  probably  arise  under  any  statute' 
which  could  be  passed  to  aid  its  execution.  And  so  far  as  these 
rules  are  necessarily  deducible  from  the  constitution,  the  legis- 
lature could  not  change  them  in  any  material  respect. 

The  cases  upon  this  subject  are  quite  numerous,  .:nd  the  de- 
cisions have  been  collected  by  the  learned  counsel  on  both  sides, 
who  have  ably  and  learnedly  discussed  many  constitutional 
cLiusJCs  which  have  been  passed  upon  in  one  w^ay  or  another.  I 
find  some  contrariety  of  views,  more  apparent,  however,  than 
real.  The  general  trend — particularly  in  the  later  cases — is 
decide<lly  toward  the  conclusion  I  have  rea<;hed.  I  am  confi- 
dent the  courts  ^\dll  yet  concur  in  some  such  rule.  The  matter 
is  so  clear  to  me  that  I  do  not  feel  justified  in  yielding  to  the 
temptation  to  us'e  the  great  mass  of  learning  made  so  easily 
available  by  the  industry  and  ability  of  counsel. 

2.  In  considering  the  question  whether  the  misappropriations 
alleged,  or  attempted  to  be,  are  within  tlie  constitutional  *^^ 
provision,  the  stipulation  must  be  borne  in  mind.  The  parties 
desire  a  decision  upon  the  points  which  are  necessarily  in  the 
case,  and  which  plaintiffs  cannot  avoid  by  merely  changing  the 
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terest  of  Howard  or  of  ]\ralnir5'  directly,  or  for  tlie  benefit  of  the 
National  Consolidated  Bank  of  San  Diego,  a  coqwration,  ia 
which  the  defendants  Iloward,  Mabury,  and  Witherby  were  the 
largest  stockholders,  and  of  which  they  were  all  the  time  di- 
rectors and  managers.  They  were  also  continuously  directors 
of  the  savings  bank.  Both  corporation?  were  at  all  times  en- 
tirely controlled  by  them.  The  Consolidated  Bank,  during  the 
period  in  which  the  misappropriations  were  made,  was  in  fact 
insolvent,  but  was  still  doing  business.  To  supply  its  pressing 
wants,  and  to  prevent  the  necessity  of  closing  its  doors,  Howai'd 
appropriated  the  money  in  the  savings  bank  to  its  use  by  pre- 
tending to  purchase  its  discredited  and  unmerchantable  paper. 
Every  such  purchase  was  expressly  prohibited  by  the  cliarter 
of  the  bank  and  by  the  laws  in  regard  to  savings  banks.  Every 
misappropriation  was  made  to  advance  the  personal  interests  of 
Howard  and  ]\rabury.  No  one  was  a  loan  which  any  banker 
could  have  made  in  the  interest  of  the  savings  bank,  and  we  are 
fully  justified  in  believing  that  they  were  not  made  in  good 
faith  for  that  bank.  Plainly  they  could  not  have  been. so  made. 
They  were  willful  and  deliberate  misappropriations  by  Howard 
in  the  interest  of,  and  to  sustain,  the  tottering  mercantile  bank, 
which  was  princi])ally  owned  and  entirely  managed  by  the  de- 
fendants. This  is  shown  not  only  by  the  general  allegations, 
but  also  by  facts  .stated.  As  to  Howard,  it  may  well  be  con- 
tended that  these' acts  constitute  embezzlem.ent  under  secti"ii 
506  of  the  renal  Code. 

It  is  not  necessary,  however,  to  go  so  far.  Directors  and  offi- 
cers of  corporations,  as  well  as  trustees,  have  always  been  held 
responsible  for  loss  resulting  from  misappropriations  of  the 
trust  property  made  by  them  or  with  their  consent.  The  char- 
acter of  the  misappropriations  for  which  the  officers  who  made 
them  can  be  held  responsible  to  the  cor})oration  has  been  settled 
in  many  cases.  The  liability  has  existed  ever  since  there  have 
been  courts  of  equity  and  corporations  or  trustees.  The  con- 
stitution does  not  change  the  nature  of  the  liability,  excej)t  that 
for  its  purpose  it  is  limited  to  moneys  misapproi)riated.  Xo 
officer,  omitting  for  the  nonce  the  suretyship,  is  made  liable  for 
any  act  or  to  any  greater  extent  than  he  was  ***'*  liable  before 
tJie  constitutional  amendment.  The  constitution  merely  makes 
the  directors  sureties  for  their  fellow-directors  and  for  the  ofli- 
cers  of  the  corporation  for  moneys;  when  «o  niisa]!proi)riate(l  ;!^^ 
to  make  the  officer  misappropriating  liable,  and  authorizing  the  , 
creditors  and  stockholders  to  sue.     What  such  liabilities  are,  as 
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inisappropriation  for  which  the  directors  would  be  liable?.  If 
loss  ensued,  unquestionably  the  directors  would  in  each  case  be 
liable:  Civ.  Code,  sec.  2238. 

The  rule  of  noscitur  a  sociis  may  be  further  illustrated.  Sec- 
tion 17  of  article  11  of  the  constitution  declares  that  the  using 
of  public  money  by  an  officer  having  charge  of  it  for  any  pur- 
pose not  authorized  by  law  shall  be  a  felony.  Section  21  of  ar- 
ticle 4  is  of  similar  eifect,  and  was  in  the  fonner  constitution. 
Section  424  of  the  Penal  Code,  which  was  in  force , when  the 
present  constitution  was  adopted,  makes  it  a  felony  in  an  officer 
having  the  custody  of  public  money  to  use  the  same  for  any  pur- 
pose not  authorized  hy  law.  These  are  examples  of  the  misap- 
propriation of  trust  funds.  I  think  it  clear  that  when  an  offi- 
■cer  of  a  corporation  knowingly  appropriates  funds  intrusted  to 
him,  for  unlawful  and  unauthorized  purposes,  and  loss  ensues 
to  the  corporation,  the  directors  arc  liable  under  this  clause  of 
the  constiiuiion. 

Upon  this  subject  the  following  authorities  will  be  found  of 
interest:  Thompson  v.  Greeley,  107  Mo.  577,  17  S.  W.  962; 
Buell  V.  Warner,  33  Vt.  570;  Dodd  v.  Wilkinson,  -J 2  X.  J.  Eq. 
^347,  9  Atl.  685. 

Numerous  cases  under  the  United  States  banking  act  are 
cited  in  the  briefs.  Of  thege.  United  States  v.  Britton,  107  U. 
S.  655,  2  Sup.  Ct.  Iicp.  512,  is  relied  upon  by  respondents  as 
fjvorable  to  them.  That  was  a  criminal  proceeding,  and  it 
Avas  held  that  an  actual  intent  to  defraud  and  to  convert  tlie . 
funds  to  the  use  of  himself  or  of  another  must  bo  charged.  It 
was  not  in  that  case.  The  act  of  Congress  differs  materially  , 
from  the  clause  of  the  constitution  involved  here.  I. think, 
however,  the  averments  here  would  inake  a  case  under  the  act 
■of  Congress:  See,  also,  Robinson  v.  Smith,  3  Paige,  224,  24 
Am.  Dec.  212;  Brinckerhoff  v.  Bostwick,  88  X.  Y.  52;  Schley 
V.  T3ixon,  24  Ga.  273,  71  Am.  Dec.  121;  Shea  v.  Mabry,  1  Lea, 
312. 

3.  That  an  assignee  of  a  depositor  can  maintain  the  action  I 
cinnot  doubt.  The  debt  is  assignable  and  carries  the  right  of 
"^^^  action.  It  is  not  the  mere  assignment  of  a  right  of  action 
for  fraud.  The  debt  and  the  remedies  go  together,  and  cannot 
be  separated. 

The  liability  does  not  depend  upon  a  judgment  relieving  tlie 
-assignor  from  the  obligations  of  a  contract  obtained  by  fraud, 
or  the  recovery  of  property  actually  conveved  by  the  owner, 
but  vv'hich  conveyance  it  is  claimed  is  fraudulent.     As  I  have 
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6.  Must  the  claim  of  a  creditor  be  reduced  to  a  judgment  be- 
fore he  can  become  a  party  to  the  action?  Certainly  it  need 
.not  be.  As  all  must  be  joined,  the  requirement  would  necessi- 
tate great  and  useless  delay.  It  is  not  a  creditor's  bill,  which 
<jan  be  maintained  only  after  all  legal  remedies  have  been  ex- 
hausted. This  action  could  be  maintained  "only  in  a  court  of 
equity,  and  reason  for  resort  to  that  jurisiliction  is  shown  in 
.the  nature  of  the  action  itself.  This  was  in  reality  settled  in 
the  case  at  law:  Winchester  v.  Mabury,  122  Cal.  522,  55  Pac. 
393. 

7.  Conceding  that  there  are  many  allegations  in  the  com- 
plaint which  seem  to  indicate  an  action  for  negligence  or  fraud, 
'that  is  quite  immaterial.  Necessarily,  in  such  a  case,  there 
would  be  such  averments.  The  question  is  simply.  Are  the 
fcicts  alleged  sufficient  in  an  action  upon  the  constitutional  lia- 
bility?' 

It  is  charged  that  the  complaint  avers  the  loss  to  be  of  the 
amounts  improperly  invested  in  the  paper  of  the  consoli(lat<Kl 
bank,  and  of  interest  at  conventional  rates  according  to'  the 
terms  of  the  various  instruments  or  evidences  of  debts  pur- 
chased. It  is  earnestly  contended  that  this  is  a  ratification  of 
the  purchases,  and  that  the  plaintiff  is  estopped  by  his  own 
pleading.  This  charge  is  true  as  to  some  of  the  alleged  mis- 
appropriations. The  allegation  of  loss  is  of  the  amoujit  due 
on  the  instruments  ]ini'i  based,  including  interest  at  agreed  rates. 

We  may  stop  to  notice  that  this  is  utterly  inconsistent  with 
the  contention  of  some  of  my  associates,  who  think  the  com- 
])laint  does  not  show  that  the  amount  invested  was  lost  at  all, 
but  merely  that  more  might  have  been  made  had  the- money 
been  otherwise  used. 

The  action  is  not  primarily  to  enforce  an  accounting.  The 
accounting  is  required  for  the  purpose  of  distribution  of  a  *** 
fund  which  may  be  recovered  for  all  creditors.  The  bringing 
of  such  an  action  implies  an  accounting,  and  such  accounting 
would  be  ordered  by  tJie  court  as  a  matter  of  course. 

A  specific  demand  for  an  accounting  is  not  required.  The 
prayer  is  no  part  of  the  statement  of  the  cause  of  action,  and 
where  the  defendant  appears,  any  relief  authorized  by  the  facts 
alleged  and  proven  may  be  awarded.  Staacke  v.  Bell,  125  Cal. 
309,  57  Tac.  1012,  was  a  jurlgment  entered  upon  default,  and 
in  that  case  nothing  was  decided  which  is  applicable  to  this  case. 

It  is  contended  l)y  the  respondent  that  the  constitutional  pro- 
vision is  in  conflict  with  the  fourteenth  amendment  of  the  fed- 
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Mr.  Justice  McFarland  Dissented,  and  in  the  course  of  his  opin- 
ion,  while   discussing  the   constitutional   provision   involved,    said: 

"The  provision  imposes  a  liability  upon  the  honest,  faithful  di- 
rector or  trustee  for  all  amounts  embezzled  by  any  ofticer  of  the 
corporation.  The  honest  ofTicial  is  made  to  pay  for  the  moneys 
stolen  or  embezzled  by  the  dishonest  one.  The  action  is,  there- 
fore, in  its  nature  a  penal  action:  Carr  v.  Rischer,  119  N.  Y.  117, 
23  N.  E.  29G;  Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  175,  59  N.  W. 
683.  Therefore,  the  provision  must  be  strictly  construed  and  the 
liability  claimed  must  be  shown,  not  by  implication,  but  by  un- 
uiiibiyuous  lauyuaiie:  Askew  V.  Ebberts,  22  Cal.  201;  Occidental  etc. 
Assn.  v.  Sullivan,  02  Cal.  395.  The  liability  is  for  'moneys  em- 
bezzled or  misiippropriatod'  by  anotlier.  In  this  case  there  is  no 
claim  or  allegation  that  the  money  was  embezzled,  but  the  attempt 
is  to  show  that  it  was  misappropriated.  "What,  then,  is  the  moan- 
ing of  the  word  'misappropriated'  as  used  in  the  constitution?  it 
is  used  in  connection  with  'embezzled,'  and  does  not  mean  merely 
applying  money  in  a  manner  not  authorized  by  law.  It  is  used 
in  a  criminal  sense  in  section  1  of  article  2  of  the  constitution, 
where  it  is  provided:  'And  no  person  hereafter  convicted  of  the 
embezzlement  or  mi-^appropriation  of  public  money  shall'  ever  ex- 
ercise the  privilege  of  an  elector  in  this  state.'  The  I'enal  Code, 
section  504,  makes  the  fraudulent  appropriation  to  any  use  or 
purpose  not  in  the  due  and  lawful  execution  of  his  trust,  by  any 
officer  of  a  corporation,  of  property  which  he  has  in  his  possession 
by  virtue  of  his  trust,  embezzlement.  In  speaking  of  the  \yord  'mis- 
appropriation,' as  used  in  tlie  provision,  this  court  said  in  Fox  v. 
Halo  &  Norcross  etc.  Min.  Co.,  108  Cal.  42(5,  41  Tac.  308:  'But  in 
my  opinion  the  word  "misappropriation"  is  to  be  construed  by  the 
maxim,  "Noscitur  a  sociis";  it  means  something  like  embezzle- 
ment, or,  in  other  words,  it  means  the  misapplication  of  fund.s 
intrusted  to  an  ofBcer  for  a  particular  pui-pose  by  devoting  them 
to  some  unauthorized  purpose,  and  does  not  apply  to  the  payment 
of  an  extravagant  price  for  services  or  materials  properly  apper- 
taining to  the  business  of  the  corporation.' 

"It  is  therefore  evident  that  unless  the  complaint,  in  view  of 
the  above  definitions,  alleges  fully  a  misappropriation  of  the  funds 
of  the  corporation,  by  some  officer  thereof,  while  Mabury  was  a 

director,  it  states  no  cause  of  action  against  him It  is  not 

alleged  that  the  money  was  embezzled  by  any  officer  of  the  cor- 
poration. It  is  not  alleged  that  it  was  used  for  any  unlawful  pur- 
pose or  converted  by  any  officer  to  his  own  use.  It  may  be,  and 
probably  is,  true  that  the  money  of  the  savings  bank  should  not 
have  been  loaned  without  security,  but  we  cannot  think  that  a 
loan  made  by  an  officer  of  a  bank,  in  good  faith,  for  the  bank  and 
not  for  his  own  gain,  would  be  a  misappropriation  within  the 
meaning  of  the  constitutional  provision There  Is  no  alle- 
gation that  any  officer  of  the  bank  embezzled  or  appropriated  to 
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The  Liability  of  Officers  of  a  Corporation  to  third  porsons  Is 
discussed  in  the  monographic  notes  to  (iroeuberg  v.  Wliitcornb  Lum- 
ber Co.,  48  Am.  St.  Rep.  013-928;  Marshall  v.  Farmers'  etc.  Sav, 
Bank,  17  Am.  St.  Kep.  95-101;  Hodges  v.  New  England  Screw  Co., 
53  Am.  Dec.  (J37-r>51.  The  directors  of  a  corporation  are  charged 
^Tith  the  duties  of  trustees,  are  bound  to  care  for  its  property 
vuid  manage  its  affaii-s  in  good  faith,  and,  for  a  violation  of  these 
duties  resulting  in  waste  of  its  assets,  injury  to  the  property,  or 
unlawful  gain  to  tliemselves,  they  are  liable  to  account  in  equity 
the  same  as  other  trustees:  Bosworth  v.  Allen,  108  N.  Y.  157.  85 
Am.  St.  Rep,  0G7.  61  N.  E.  1G3.  The  creditors  of  a  corporation 
may  hold  its  agent  personally  liable  for  wasting  its  assets  needed 
to  satisfy  their  claims,  on  the  ground  that  such  action  constitutes 
:a  misai  plication  of  trust  funds:  In  re  Brockway  Mfg.  Co.,  89  Me. 
121,  56  Am.  St.  Rep.  401.  35  Atl.  1012.  And  if  the  president  mis- 
appropriates corporate  funds  a  suit  by  a  stockholder  to  compel  his 
■estate  to  make  good  the  amount  thereof  may  be  maintained:  "SVine- 
burgh  V.  TJnited  etc.  Advertising  Co.,  173  Mass.  GO,  73  Am.  St, 
Hep.  201,  53  N.   E.   145. 


SA\TGUINETTI  v.  POCK. 

[136  Cal.  466,  69  Pac.  98.] 

WATERS— EASE^[ENT  FOR  DRAINAGE  OP  SURFACE 
WATER. — The  upper  owner  of  land  has  an  easement  over  the 
land  of  the  lower  owner  to  discharge  surface  water  as  it  is  ac- 
customed naturally  to  flow,  and  the  lower  owner  has  no  right  to 
Interrupt  such  natural  tlow  to  the  injury  of  the  upper  owikm-. 
<p.  172.) 

WATERS— DRAINAGE  OF  SURFACE  WATER.— A  lower 
proprietor  has  no  right  to  levee  against  a  swale  or  natural  drain- 
way  for  surface  water  falling  on  the  lands  of  the  upper  proprietor 
If  its  effect  is  to  stop  the  flow  of  such  water  and  cause  it  to  back 
over  such  land.  He  may  construct  a  levee  if,  in  connection  there- 
with, he  maintains  a  ditch  of  ample  capacity  to  carry  ofif  such 
surface  water,     (p.  173.) 

WATERS— DRAINAGE  OF  SURFACE  WATER.— A  natural 
swale  or  depression  in  level  land  which  has  neither  a  definite  be- 
ginning or  ending,  and  which  acts  as  a  local  drainway  for  the 
surface  water  on  a  limited  amount  of  land,  is  not  a  natural  water- 
<:'ourse,  and  cannot  be  closed  by  the  owner  of  the  servient  tene- 
ment to  the  detriment  of  the  dominant  tenement,     (pp.  174,  175.) 

WATERS  — RIGHT  TO  PROTECT  LAND  AGAINST 
FLOOD  WATER.- The  lower  owner  of  land  has  a  right  to  protect 
it  by  levee  against  flood  water  of  a  natural  watercourse,  though 
lie  thereby  backs  water  upon  the  land  above,     (p.  176.) 

R.  W.  Dodge,  A.  H.  Carpenter,  and  Carpenter  &  Flack,  for 
the  appellant. 

Nieol,  Orr  &  Xutter,  for  the  respondent. 
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Summarized  from  the  findings,  it  appears  that  plaintiff  and 
defendant  own  adjoining  lands,  as  shown  by  the  diagram;  ^*^ 
a  natural  waterway  passes  through  these  lands;  its  course  is 
from  east  to  west,  and  it  extends  eastward  some  distance  east 
of  the  Mariposa  road  and  westward  through  defendant's  land, 
and  "in  its.  natural  condition  was  sufficient  to  conduct  and 
cany  away  the  waters  which  naturally  accumulated  thereon," 
and  "the  waters  which  accumulated  in  said  waterway  were^ 
by  means  thereof,  conducted  and  carried  away  from  plain- 
tiff's lands,  and  such  waters  w^ere  thereby  prevented  from 
accumulating  on  or  flooding  the  lands  of  plaintiff."  In 
December,  1896,  defendant  constructed  a  dam  and  levee 
across  the  bed  of  said  waterway  at  the  point  where  it  enters 
defendant's  lands  by  means  of  which  the  water  was  obstructed 
in  its  flow,  was  diverted  from  its  channel  where  it  was  accus- 
tomed to  run,  and  was  made  to  back  upon  and  overflow  plain- 
tiff's lands  to  tlie  injur}'  of  his  crops  during  the  year  1897  in 
the  sum  of  forty  dollars.  Defendant  continues  to  mainta'n 
his  said  levee  and  threatens  so  to  do,  and  will  thus  deprive 
plaintiff  of  the  enjoyment  of  his  said  land.  The  land  of  plain- 
tiff and  defendant  is  not  situate  on  a  plain  substantially  level 
and  unbroken  by  waterways,  but  the  land  of  plaintiff  is  higher 
than  the  land  of  defendant,  "and  through  said  land  passes  sii;>; 
waterway,  by  which  the  waters  naturally  accumulating  on 
plaintiff's  lands  have  been  conducted  and  carried  away."  Mor- 
mon slough  is  a  river,  and  is  a  branch  of  the  Calaveras  riv  r, 
and  flows  nearly  parallel  with  said  waterway  from  east  to  west 
and  about  one  mile  distant  on  the  north.  "In  seasons  of  high 
water  the  water  flowing  in  Mormon  slough  overflows  the  banks 
thereof  and  by  means  of  the  said  waterway  reaches  the  lands 
of  the  plaintiff,,  froin  whence  such  waters  pass  by  means  of 
the  said  waterway  through  defendant's  lands."  Plaintiff's  crop 
was  injured  "in  part  by  water  coming  from  said  Mormon  slough 
at  a  time  of  freshet,"  but  "said  flow  was  not  unusual  or  ex- 
traordinary for  the  season  of  the  year  when  and  where  tlie 
same  occurred."  In  the  year  189G'  defendant  constructed  along- 
the  eastern  boundarv'  of  his  land  a  levee  and  canal,  or  ditch, 
which  at  the  south  end  connected  Avith  another  ditch  on  the 
lands  of  S.  TTeAvlett,  but  said  ditch  "is  not  sufficient  to  carry 
the  waters  whirh  naturally  fall,  flow,  or  accumulate  on  the 
lands  of  plaintiff." 

As  conclusions  of  law,  the  court  found  that  the  levee  of  '^"^ 
defendant  is  a  nuisance,  and  plaintiff    is  entitled   to   have   it 
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tiff's  land  to  liis  injury.     Defendant  constructed  a  canal,  or 
ditch,  along  this  levee  its  entire  length,  on  his  own  land,  which 
but  for  its  defects  would  probably  be  ample  to  earrv  away  the- 
■water  ordinarily  falling  from  the  clouds  and  accum\ilating  on 
plaintiff's  land;  and  if  of  sufficient  cai)acity  to  carry  this  water, 
it  is  not  claimed  that  the  levee  would  injure  plaintiff  by  rea- 
son of  its  being  an  obstruction  to  the  passage  of  water  ordi- 
narily and  usually  accumulating  on  plaintiff's  land.     The  evi- 
dence is  conflicting  on  the  point,  but  we  think  it  sufficient  to 
support  "the  finding  that  defendant's  said  ditch  had  no  capa- 
city to  carry  the  said  waters  at  the  time  of  the  injury.     Engi- 
neer Atherton,  a  witness  for  plaintiff,  testiffed  that  its  bottom 
was  not  brought  down  to  an  even  and  regular  grade;  that  not 
far  south  of  the  point  whore  thegigvee  crosses  the  drainway  the  - 
bottom  of  the  ditch  is  a  foot  higher  than  the  bottom  of  the 
drainway,  and  at  the  southeast    corner    of    defendant's    land, 
where  the  ditch  turns  west,  thence  connecting  at  a  point  on 
defendant's  west  line  with  Hewlett's  ditch,  the  bottom  is  four- 
teen inches  higlier  than  the  bottom  of  the  drainway,  and  the 
grade  of  the  ditch  is  toward  the  south.     The  capacity  of  this 
ditch,  obviously,  would  be  measured  by  its  capacity  at  these 
points  where  its  bottom  is  highest,  or  where  the  least  water 
would  pass    in  a  given    period    of    time.     If    there    were    no 
other  question    in  the  case  we    should    have    no  difficulty    in 
holding  that  the  evidence  justiffed  the  findings  that  the  levee 
is  an  unwarranted    f)l)-truction,    and    will    so  continue  to  b( 
until  the  ditch  referred  to  is  made  of  sufficient  capacity  to 
carry  the  water    accumulating    from    rainfall    on    plai.ntiff"s 
land,  and  which  is  accustomed  to  flow  down  this  drainway. 

2.  I  do  not  think  the  evidence  warrants  the  finding  that  the 
depression,  or  swale,  referred  to  is  a  watercourse  in  contem- 
plation of  law.  Several  witnesses  testified  that  it  is  a  water- 
course, and  the  court  and  jury  so  found.  But  whether  it  is 
a  watercourse  in  legal  contemplation  must  be  determined 
as  matter  of  law  from  the  evidence  in  the  case.  The  tes- 
timony ^''^  of  Engineer  Atherton  is,  that  he  examined  it  care- 
fully, and  was  able  to  trace  and  meander  it  for  a  distance 
of  two  and  a  half  miles  east  of  plaintiff's  lands  and  through 
defendant's  lands;  that  it  varies  in  width  from  seventy-five 
to  one  hundred  feet,  averaging  eighty  feet,  and  has  a  depth 
varying  from  six  inches  to  two  and  one-half  feet;  its  general 
course  is  about  parallel  with  Mormon  slough;  its  banks,  if 
they  can  be  so  called,  we  Icam  from    other    witnesses,    slope- 
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through  them  from  a  higher  to  a  lower  level,  but  which  at 
other  times  are  destitute  of  water.     Such  hollows  or  ravines 
are  not,   in  legal  contemplation,  watercourses":  Los  Angeles 
etc.  Assn.  v.  Los  Angeles,  103  Cal.  4GG,  37  Pac.  375,  citing 
text-books  and  cases.     The  evidence  does   not    bring   the   de- 
pression, or  swale,  in  question  within    this  definition.     This 
go-called  watercourse  is  nothing  more  than  a  local  drainway 
to  a  limited  amount  of  land  which  has  neither  a  definite  be- 
ginning nor  ending,  and  is  like  hundreds    of    similar    swales 
found  in  land  whose  surface  may    be    called    generally   level. 
"\Mnle  such  drainways  may  not  be  closed  by  the  owner  of  the 
servient  tenement  to  the  detriment  of  the  dominant  tenement, 
it  is  not  because  they  are  watercourses,  but  it  is  on  the  prin- 
ciple stated  in  Ogbum  v.  Connor,  46  Cal.  346,  13  Am.  Rep.  213, 
and  Los  Angeles  etc.  Assn.  v.  Los  Angeles,  103  Cal.  46 G,  37 
Pac.  375 ,  and  other  cases.     We  are  thus  brought  to  tlie  ques- 
tion whether  defendant  had  a  right  to  protect  his  land  against 
the  flood  waters  of  ^Eormon  slough.     The  evidence  is,  that  he 
built  his  levee  for  this  purpose,  and  through  no  intention  of 
injuring  plaintiff.     Mormon  slough  has  characteristics  similar 
to  those  of  the  Sacramento  river  stated  in  MeDaniel  v..  Cum- 
mings,  83  Cal.  ol-",  '-i3  Pac.  795,  cited  in  De  Baker  v.  Southern 
Cal.  Ry.  Co.,  106  Cal.  257,  46  Am.  St.  Rep.  237,  39  Pac.  610. 
The  situation  of  plaiiitifT's  and  defendant's  lands  in  the  pres- 
ent case,  with  reference  to  !Moi-mon  slough,  is  much  the'  same 
as  was  the  situation  of  the  lands  of  the  parties  in  the  case  cited 
with  reference  to  the  Sacramento  river;  the  efi'ect  of  the  over- 
flow of  'Mormon  slough  upon  these  lands  is,  in  its  essential  fea- 
tures, the  same  as  was  the  overflow  of  the  Sacramento  river  on 
the  lands  in  MeDaniel  v.  Cummings,  83  Cal.  515,  23  Pac.  795. 
In  that  case  the  defendant  built  a  levee  to  accomplish  the  '*''* 
same  object  as  defendant  had  in  this  case  and  with  like  re- 
sults^namely,  it  tended  to  hold  the  water  back  on  plaintiff's  . 
land  longer  tlian  it  would  have  remained  had  the  levee  not 
been  constructed.     The  court  in  deciding  MeDaniel  v.  Cum- 
mings, 83  Cal.  515,  23  Pac.  795,  adopted  the  rule  in  Rex  v. 
Commissioners  etc.,  8  Barn.  &  C.  355,  and  as  stated  in  Lamb 
v.  Reclamation  Dist.,  73  Cal.  125,  2  Am.  St.  Rep.  775,  14  Pac. 
625,  with  respect  to  the  waters  of  tlie  sea — namely,  "that  they 
are  a  common  enemy  against  which  every  man  has  a  right  to 
defend  himself,  regardless  of  the  fact  that    the    barriers    he 
erects  for  the  protection  of  his  land  may  cause  the  flood  to 
rise  higher  and  flow  with  greater  force  upon  his  neighbor." 
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his  ditch  as  to  carry  all  water  to  the  full  capacity 'of  the  said 
draiuway.  This  much  may  safely  be  said  to  result  from  thu 
principle?  already  decided  by  this  court,  to  which  reference  has 
heen  made.  The  other  questions  raised  by  the  appeal  do  not 
call  for  discussion  in  view  of  what  has  already  been  said. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered. 

Cooper,  C,  and  Ilaynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order'  are  reversed  and  a  new  trial  ordered. 

McFarland,  J.,  Temple,  J.,  Ilensliaw,  J. 


Surface  "Water. — The  proprietor  of  land  liiis  an  easement  for 
the  drainage  of  surface  water  in  its  natural  flow  over  tlie  lower 
lands  of  an  adjacent  i)roprietor,  and  the  latter  is  lial)le  in  dam- 
ages to  the  former  for  an  obstruction  to  the  natural  flow  of  such 
water:  Garland  v.  Aurin,  103  Tenn.  55."),  7(5  Am.  St.  Rep.  600,  53 
S.  W.  940;  Baker  v.  Allen.  66  Ark.  271,  74  Am.  St.  Rep.  93,  50 
S.  W.  511.  For  a  full  discussion  of  the  right  of  one  land  owner 
to  accelerate  or  diminish  the  flow  of  surface  water  to  or  from  the 
lands  of  another,  see  the  recent  note  to  Mizell  v.  McGowan,  85  Am. 
St.  Rep.  726-735. 


EX  TARTE  KENXEKE. 

[136  Cal.  527,  69  Pac.  261.] 

CONSTITUTIONAL  LAW— GAME  LAWS.— A  statute  pro- 
hibiting the  buying  or  selling  of  quail,  and  providing  a  penalty 
therefor,  is  constitutional  and  not  void  as  constituting  an  illegal 
discrimination  between  different  classes,  or  as  depriving  persons 
of  their  property  or  of  the  equal  protection  of  the  laws.     (p.  177.) 

GAME  LAWS— PROPERTY  IN  WILD  GAME.— The  owner- 
ship of  wild  game  is  in  the  people  of  the  state,  and  the  legisla- 
ture has  the  right  to  permit  them  to  kill  or  take  it  upon  sucli 
terms  and  conditions  as  its  wisdom  may  dictate.  The  person  kill- 
ing game  has  only  such  property  therein  as  the  legislature  juay  con- 
fer,    (pp.  177,  178.) 

Eiordan  &  Lande,  for  the  petitioner. 

W.  H.   Cook,  for  the  respondent. 

^^28  McFARLAND,  J.     Petitioner  was  arrested  and  is  held 
under  a  charge  of  violating  section  62 Gk  of  the  Penal  Code, 

which  is,  omitting  parts  of  the  section  not  material  here,  as 
ioUows:  "Every  per.-on  who  buys,  sells,  oilers  or  exposes  for 

Am.   St.    kep.,   Vol.    LXXXIX.-12 
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€ale — not  to  go  upon  the  market  as  an  article  of  commerce — . 
but  for  the  mere  use  of  the  person  who  killed  the  birds.  The 
person  killing  quail  under  this  statute  has  but  a  qualified  prop- 
erty in  the  birds  after  they  are  killed.  lie  may  consume  them. 
If  a  trespasser  should  take  them  from  him,  he  might  maintairr 
an  appropriate  action  to  regain  the  possession.  But  the  law 
Avhich  authorized  him  to  kill  the  quail  has  withheld  the  right 
to  sell  or  the  right  to  ship  for  the  purpose  of  sale,  and  when 
such  person  undertakes  to  ship  for  sale,  he  is  undertaking  to 
assert  a  right  not  conferred  by  law.  The  act,  therefore,  does 
not  destroy  a  right  of  property,  because  no  such  right  exists." 

There  is  no  arbitrary  discrimination  in  the  law  which  would 
make  it  o1)noxii)u,^  to  the  fourteenth  amendment,  or  to  any 
provision  of  our  state  constitution;  there  is  no  discrimination 
in  it  whatever.  Under  the  law  all  persons  have  the  same  right 
to  kill  quail  within  certain  limitations;  and  it  provides  '^^^  ' 
that  "eyery  pci-son  who  buys,  sells,"  etc.,  any  quail  shall  be 
guilty,  and  does  not  give  to  any  person  the  right  to  so  buy  or 
i^cU:  See,  also,  Geer  v.  Connecticut,  IGl  U.  S.  519,  16  Sup. 
Ct.  Kep.  GOO. 

The  petitioner  is  remanded  and  the  writ  discharged. 

GarouH(>,  J.,  Henshaw,  J.,  Harrison,  J.,  and  Beatty,  C.  J., 
■concurred. 

Justices  Van  Dyke  and  Temple  Dissented  on  the  ground  that 
the  stiituto  in  question  was  an  unlawful  and  unjust  discrimination,  , 
and  an  attempt  to  deprive  persons  of  i)roperty  without  due  process 
■of  law,  and  hence  unconstitutional. 

"The  amendment  to  the  Penal  Code  under  consideration  has 
made  a  sharply  defined  discrimination  against  selling  quail  and 
other  game  birds  or  animals,  and  not  against  the  killing  of  them, 
and  the  purpose  thereby  to  preserve  them  for  the  special  bene- 
fit of  those  who  may  belong  to- gun  clubs,  or  who  possess  the  leisure 
and  qualifications  of  sportsmen  is  as  plain  as  though  so  written 
in  express  terms,  and  this  class  is  very  insigniticant  in  number 
as  compared  with  the  whole  people  of  the  state." 

The  learned  justices  invoked  the  rule  announced  In  Ex  parte 
Knapp,  127  Cal.  101,  51)  Pac.  315,  to  the  effect  that  "an  ordinance 
intended  to  discriminate  in  favor  of  sportsmen  and  against  all 
other  persf)ns  in  respect  to  the  disposition  of  game  lawfully  killed, 
is  not  a  proper  exercise  of  the  police  power,"  and  that  "the  stat- 
utes of  the  state  in  regard  to  game  prohibit  the  offering  for  sale 
of  game  during  the  time  it  is  unlawful  to  kill  such  game'.':  Stats. 
1897,  p.  90.  "State  legislation  upon  this  subject  seems  complete, 
-and   restricts  the  rights   of   citizens   so   far  as   was   necessary   to 
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IX  EE  SHELL'S  ESTATE. 

L28  Colo.  107,  63  Pac.  413.] 

WILLS.— FKAUD  AND  UNDUE  INFLUENCE  are  not 
synonymous,     (p.  1810 

WILLS— UNDUE  INFLUENCE.— EVIDENCE  that  tlu;  pro- 
ponent of  a  will,  some  sixteen  years  before  it  was  execuled,  en- 
tered the  testator's  family,  and  brought  about  an  estrangement 
between  him  and  his  wife,  which  led  to  a  divorce  and  later  to  a 
marriage  between  him  and  the  proj)onent,  is  too  remote  to  show 
undue  inilneuce  in  the  execution  of  the  will.     (p.  183.) 

WILLS.— TESTIMONY  OF  UNDUE  INFLUENCE  MIST 
BE  CONNECTED  with  evidence  tending  to  prove  that  it  existed 
and  was  exercised  at  or  near  the  time  the  will  was  made.    (p.  183.) 

WILLS— EVIDENCE  OF  UNNATURAL  CHARACTER.— 
The  Intrinsic  character  of  a  will  may  be  considered  as  showing 
it  unnatural,  and  extrinsic  evidence  to  that  effect  is  also  admissi- 
1:>le.     (p.  184.) 

WILLS— WHEN  NOT  UNNATURAL.— A  WILL  in  favor  of 
a  second  wife,  excluding  tlie  children  of  the  first  wife,  one  of 
whom  is  a  cripple,  she  having  been  previously  provided  for  by 
the  testator,  and  also  having  married,  is  not  unnatural,  (pp.  181, 
185.) 

WILLS— UNDUE  INFLI^ENCE.— IF  THERE  IS  NO  EVI- 
DENCE to  support  a  charge  of  unduf^  influence,  the  court  should 
direct  a  verdict  to  that  effect,     (p.  185.) 

WILLS.— UNDUE  INFLUENCE  CANNOT  BE  INFERRED 
alone  from  motive  or  opportunity.  There  must  be  evidence  that 
it  not  only  existed,  but  that  it  was  exercised  with  respect  to  the 
.making  of  the  will  itself,     (p.  186.) 

.George  W.  Miller  and  Daniel  Saver,  for'  the  appellants. 

Rising  &  Marshall,  for  the  appellee. 

i««  CA^rrBELL,  C.  J.     This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Arapahoe  county  in  procee(hug3 
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dispute,  but  which  are  calculated  to  establish  it,  and  from 
which  it  may  reasonably  and  naturally  be  inferred."  And  it 
was  also  said  that  a  court  "should  be  liberal  in  admittinir  evi- 
dence  of  all  circumstances,  even  though  slight,  which  might 
tend,  in  conjunction  w^ith  other  circumstances,  to  throw  light 
upon  the  relation  of  the  parties,  and  upon  the  disputed  ques- 
tion of  undue  influence." 

Applpng  this  tost,  we  are  of  opinion  that  the  rulings  of 
the  district  court  in  rejecting  testimony  offered  by  contestants 
were  clearly  right.  The  witness,  Mrs.  Chandler,  at  one  time 
was  a  member  of  the  family  of  the  testator.  He  was  divorced 
from  his  first  wife,  by  whom  he  had  a  family  of  ten  children. 
He  died  December  16,  1897.  The  will  was  executed  June  20, 
1891.  The  attempt  .was  made  to  show  that,  while  testator 
was  living  with  his  first  wife,  the  proponent  entered  the  family 
circle,  and,  as  a  result  of  her  machinations,  an  estrangement 
took  place  between  the  husband  and  first  wife  which  afterwar<l 
led  to  the  divorce  and  later  to  the  marriage  of  proponent  and 
testator. 

As  near  as  we  can  ascertain  from  the  meager  abstract,  the 
time  to  which  this  occurrence  relates  was  about  the  year  187-i 
or  1875,  and  it  would  seem  that  the  second  marriage  took  place 
in  1880,  or  perhaps  later.  While  it  is  unwise  to  lay  down  any 
hard-and-fast  rule  respecting  the  time  to  which  this  class  of 
testimony  must  relate,  we  are  of  opinion  that,  under  the  fact3 
of  this  case,  these  circumstances  were  enlirely  too-  remote  to  be 
brought  within  the  category  of  evidence  tending  to  establish 
undue  influence.  Cases  very  ^'^  much  in  point  upon  this 
proposition  are:  Pierce  v.  Pierce,  38  Mich.  412;  Batchelder  v. 
Batchelder,  139  Mass.  1,  29  X.  E.  61;  In  re  Langford,  108  Cal. 
608,  41  Pac.  TOl;  Webber  v.  Sullivan,  58  Iowa,  260,  12  X. 
W.  319. 

But  aside  from  this  objection,  the  testimony  was  clearly  in- 
admissible, because  not  only  was  there  no  offer  to  show  by  com- 
petent evidence  a  continuance  of  any  general  influence,  sup- 
posed to  be  established  by  this  class  of  testimony,  down  to  or 
near  the  time  of  the  execution  of  the  will,  but  there  was  no 
testimony  whatever  showing  that  any  undue  influence  was  ex- 
ercised bv  proponent  over  the  testator  concerning  the  making 
of  the  will  at  or  near  the  date  of  its  execution,  or  at  any  other 
time.  Testimony  like  that  rejected,  in  order  to  be  admissible,  or 
to  have  any  weight  or  significance,  must  be  connected  with  di- 
rect or  circumstantial  evidence  tending  to  prove  that  undue  in- 
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3.  At  tlie  close  of  tlic  testimony  for  contestants,  the  court 
directed  the  jury  to  find  a  verdict  for  the  proponent,  and  of 
this  action  contestants  now  complain.  Under  the  decision  of 
this  court  in  Clough  v.  Clough,  27  Colo.  97,  59  Pac.  736,  S.  C. 
10  Colo.  App.  433,  51  Pac.  513,  it  was  held  that  upon  the  trial 
in  the  district  court  upon  an  appeal  from  the  county  court  in 
the  matter  of  the  probate  of  a  contested  will,  the  contestants 
were  entitled  to  have  the  issues  submitted  to  a  jury.  But  it 
■does  not  follow  that  in  no  case  is  it  proper  for  the  court  to. 
■direct  a  verdict.  The  court  may,  in  a  proceeding  of  this  sort, 
-as  in  an  ordinary  civil  action,  wlien  the  facts  of  the  case  re- 
quire it,  ^'^  direct  a  verdict,  and  a  failure  to  do  so  would  be 
a  palpable  evasion  of  duty.  If  there  is  no  evidence  at  all  to 
sustain  the  charge  of  undue  influence,  it  would  be  the  clear 
duty  of  the  court  to  direct  a  jurv-  to  that  effect,  and  the  rule 
governing  in  such  cases,  as  stated  in  Lord  v.  Pueblo  etc.  Co., 
13  Colo.  390,  13  Pac.  148,  is  applicable  here.  If  the  evidence, 
in  the  most  favorable  light  in  which  it  may  reasonably  be  con- 
sidered in  behalf  of  the  contestants,  shows  that  no  undue  in- 
fluence was  exercised  by  proponent,  and  if  the  case  had  been 
submitted  to  the  jury  upon  that  evidence  and  they  had  re- 
turned a  verdict  in  favor  of  contestants  the  court  would  have 
been  obliged  to  set  it  aside  as  manifestly  against  the  .weight' 
of  the  evidence,  then  the  court  might  properly,  in  the  first  in- 
stance, direct  the  jury  to  find  in  favor  of  proponent. 

It  is  true  that,  if  the  question  depends  upon  inferences  to 
he  drawn  from  a  variety  of  facts  and  circumstances,  in  the 
consideration  of  which  there  is  room  for  a  substantial  differ- 
ence of  opinion  between  intelligent,  upright  and  reasonable 
men,  tlicn  the  question  should  be  submitted  to  the  jury-  under 
appropriate  instructions,  even  though  there  be  no  conflict 
in  the  testimony. 

Tested  by  these  considerations,  we  are  of  opinion  that  this 
case  ought  not  to  have  been  submitted  to  the  jury.  The  only 
evidence  hearing  upon  this  question  is  to  be  found  in  the  testi- 
mony of  the  witness  Chandler.  She  testifies  that  some  time 
in  1890  she  met  the  proponent  in  a  store  and  asked  the  latter 
how  her  husband  was,  to  which  the  proponent  replied  that  he 
was  very  poorly.  ^Mrs.  Chandler  then  remarked  that  she  would 
like  to  visit  him,  but  was  given  to  understand  that  proponent 
preferred  that  his  family  (of  which  the  witness  Chandler 
seemed  to  consider  her?elf  a  member)  would  st-ay  away  from, 
the  house,  for  it  made  him  worse  whenever  any  of  them  came. 
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not  a  particle  of  legitimate  and  competent  evidence  to  sustain 
the  charge  of  undue  influence,  and  had  the  cause  been  sub- 
mitted and  a  verdict  for  contestants  returned,  we  would  have 
no  hesitation  in  setting  it  aside  upon  the  ground  that  tliere 
was  not  a  particle  of  proof  to  sustain  it. 

In  this  connection  the  remarks  of  Mr.  Justice  Paxson  in 
Cauffman  v.  Long,  82  Pa.  St.  72,  are  pertinent,  and  commend 
themselves  to  our  judgment  asi  a  wholesome  expression  of  the 
laAV  that  should  control  the  action  of  courts  in  questions  of 
this  character:  "The  growing  disposition  of  courts  and  juries 
to  set  aside  last  wills  and  testaments,  and  to  substitute  in  lieu 
thereof  their  own  notions  as  to  what  a  testator  should  do  with 
his  property,  is  not  to  be  encouraged.  Xo  right  of  the  citizen' 
is  more  valued  than  the  power  to  dispose  of  his  property  by 
will.  Xo  right  is  more  solem.nly  assured  to  him  by  the  law. 
Xor  does  it  depend  in  any  sense  upon  the  judicious  exercise 
of  it.  It -rarely  happens  that  a  man  bequeaths  his  estate  to 
the  entire  satisfaction  of  either  his  family  or  friends.  In  many 
instances  testamentary  dispositions  of  property  seem  harsh,  if 
not  unjust — the  result,  perhaps,  of  prejudice  as  to  some  of  the 
testatoi^'s  kindred,  or  undue  partiality  as  to  others.  But  these 
are  matters  about  which  we  have  no  concern.  The  law  wisely 
secures  equality  of  distribution  where  a  man  dies  intest<ate. 
But  the  very  object  of  a  will  is  to  produce  inequality,  and  to 
provide  for  the  wants  of  the  testator's  family;  to  protect  thoso 
who  are  helpless;  to  reward  those  who  have  been  affectionate, 
and  to  punish  those  who  have  ^""^  been  disobedient.  It  is 
doubtless  true  that  narrow  prejudice  sometimes  interferes  ,with 
the  wisdom  of  such  arrangements.  This  is  due  to  the  imper- 
fections of  our  human  nature.  It  must  be  remembered  that  in 
this  country  a  man's  prejudices  are  a  part  of  his  liberty.  He 
has  a  right  to  them;  he  may  be  unjust  to  his  children  or  rela- 
tives; he  is  entitled  to  the  control  of  his  property  while  living, 
and  by  will  to  direct  its  use  after  his  death,  subject  only  to  such 
restrictions  as  arc  imposed  by  law.  Where  a  man  has  sufii- 
cient  memory  and  understanding  to  make  a  will,  and  such  in- 
strument is  not  the  result  of  undue  influence,  but  is  the  un- 
controlled act  of  his  own  mind,  it  is  not  to  be  set  aside  in  Penn- 
sylvania without  sufficient  evidence  nor  upon  any  sentimental 
notions  of  equality," 

The  foregoing  is  as  applicable  in  Colorado  as  in  Pennsyl- 
Tania.  The  judgment  of  the  court  below  is  right,  and  should 
"be  aflfirmed. 
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territory  under  an  arrangement  made  between  the  patentee 
and  the  tunnel  owners.  The  vein  in  the  tunnel  dipped  about 
three  degrees  from  the  vertical.  A  calculation,  based  upon 
tlie  dip,  was  made,  and  at  a  point  on  the  surface  where,  ac- 
cording to  this  calculation,  the  vein  should  come  to  the  surface, 
a  discovery  notice  was  posted.  The  boundaries  of  the  claim 
were  designated  with  reference  to  the  discovery  stake.  When 
the  plaintiff  made  his  attempted  location  of  the  Contention, 
the  notice  and  boundary  stakes  of  the  Boot  Jack  were  in  place 
and  the  location  certificate  on  file.  There  was  a  verdict  for 
the  defendants,  upon  which  judgment  was  entered. 

Gerry  &  Taylor  and  W.  H.  Tripp,  for  the  appellant. 

Hogg  &  Hamill,  for  the  appellees. 

*''*  CAMPBELL,  C.  J.  Upon  this  appeal,  two  questions 
only  are  important,  and,  as  stated  by  appellant's  counsel,  they 
are: 

1,  Can  a  location  admittedly  void,  because  of  an  absence  of 
a  valid  discovery  of  mineral,  but  regular  in  all  other  respects, 
be  made  good  by  a  subsequent  valid  discovery  of  mineral  within 
the  limits  of  the  location,  made  before  the  riglits  of  third  par- 
ties attach  but  afior  the  filing  of  the  location  certificate  ami 
all  acts  of  location  have  been  performed? 

2.  May  a  location  of  a  valid  mining  claim  be  based  upon 
an  underground  discovery  of  mineral  made  upon  the  dip  of 
the  vein  at  a  distance  of  two  hundred  and  fifty  feet  below  tlu- 
surface,  or  any  other  distance,  through  a  tunnel  not  statutory — 
that  is,  not  claimed  under  the  tunnel  site  act  of  Congress — 
where  the  vein  has  never  been  opened  upon  the  surface,  or 
shown  by  actual  working  to  have  its  apex  within  the  limits  of 
the  claim  as  staked  ? 

1.  Plaintiffs  rely  upon  Upton  v.  Larkin,  5  Mont.  600,  G 
Pac.  66,  S.  C.  7  Mont.  449,  17  Pac.  728,  which  was  aftenvard 
affirmed  in  Larkin  v.  Upton,  144  U.  S.  19,  12  Sup.  Ct.  Kep. 
614.  In  the  opinion  as  reported  in  5  Montana,  supra, 
it  was  said  that  a  location  void  at  the  time  it  is  made  because 
of  no  discovery,  or  because  the  discovery  was  made  on  a  claim 
already  located  and  patented,  continues  and  remains  void,  and 
is  not  cured  or  made  effectual  by  a  subsequent  discovery  on  tbe 
claim'  located.  Upon  a  second  appeal  of  the  same  case,  reported 
in  7  Montana,  and  17  Pacific,  supra,  the  learned  court  seems  to 
recognize  the  doctrine  laid  down  by  Mr.  Justice  Sawyer  in  the 
case  of  Jupiter  Min.  Co.  v.  Bodie  etc.  Min.  Co.,  11  Fed.  660^ 
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1  Fed.  522;  9  Morr.  Min.  Eep.  529;  Strcpcy  v.  Stark,  7  Colo. 
€14,  5  Pac.  Ill;  Golden  Terra  Co.  v.  :\Iahler,  4  ^[orr.  Min. 
liep.  390;  Jupiter  Min.  Co.  v.  Bodie  etc.  Min.  Co.,  4  Morr. 
Min.  Rep.  411,  11  Fed.  Q>(SQ>;  1  Lindley  on  Mines,  sec.  335  et 
€eq.;  Morrison's  Mining  Eights,  9th  ed.,  28,  and  cases  cited. 

2.  In  Ellet  v.  Campbell,  18  Colo.  510,  33  Pac.  521,  it  was 
held  that  when  a  tunnel  claim  has  been  duly  located  under 
the  provisions  of  the  acts  of  Congress,  and  the  owner  there- 
after discovers  a  mineral  lode  therein,  he  is  not  bound  to  make 
another  discovery  and  location  of  the  lode  from  the  surface 
in  order  to  be  protected  against  a  subsequent  surface  location 
of  the  same  lode.  This  case  was  affirmed  by  the  supreme  court 
of  the  United  States  in  Campbell  v.  Ellet^  1G7  U.  S.  11 G,  17 
Sup.  Ct.  Rep.  7G5. 

This,  however,  is  not  controlling  of  the  proposition  now 
•under  consideration.  In  the  case  at  bar  the  defendants  were 
not  attempting  to  locate  a  tunnel  site  under  the  act  of  Con- 
gress. The  mouth  of  the  tunnel  was  not  upori  the  Boot  Jack 
claim,  and  the  eniire  work  was  done  upon  patented  land  by 
the  plaintiffs  under  agreement  with  the  patentee.  The  point 
of  discovery  was  over  eight  hundred  feet  from  the  mouth  of  tlh> 
tunnel. 

As  well  said  by  ^Mr.  Morrison  in  his  work  on  Mining  Rights, 
ninth  edition,  30:  "The  fact  of  discovery  is  a  fact  of  itself,  to 
be  totally  disconnected  from  the  idea  of  discovery  shaft.  The 
discovery  shaft  is  a  p^rt  of  the  process  of  location,  subsequent 
to  discovery." 

Certainly,  there  is  no  requirement  of  the  federal  statute  that 
a  vein  shall  be  discovered  from  the  surface.  The  only  require- 
ment in  that  respect  is  that  the  place  of  discovery  shall  be 
within  the  limits  of  the  claim.  Under  our  statute  (Mills'  An- 
notated Statutes,  sec.  3154;  Gen.  Stats.  1883,  sec.  2403),  ^^a 
where  a  lode  is  cut  at  a  depth  of  ten  feet  below  the  surface 
by  means  of  an  open  cut,  crosscut,  or  tunnel,  it  is  the  same 
as  if  a  discovery  shaft  were  sunk  on  the  vein  to  that  depth: 
Gray  v.  Truby,  G  Colo.  278;  Electro-Magnetic  etc.  Co.  v.  Van 
Auken,  9  Cofo.  204,  11  Pac.  80. 

The  question  here  is  not  whether  a  subsequent  discovery  on 
the  apex  of  the  lode  would  take  precedence  of  the  prior  discov- 
ery on  the  dip,  for  there  is  no  claim  here  that  plaintiff's  sub- 
sequent location  is  on  the  apex  of  the  same  lode  on  whose  dip 
defendant's  discovery  was  thorotoforo  made.  But  the  question 
is  whether  a  valid  location  can  be  nuide  by  a  discovery  at  a 
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further  in  this  respect  is  required.  On  this  last  point,  Arm- 
strong V.  Lower,  6  Colo.  393,  and  Wakoman  v.  Norton,  24  Colo, 
192,  49  Pac.  283,  though  not  deciding  the  precise  question,  are, 
in  principle,  antliority  for  the  holding  here. 

The  judgment  of  the  court  below  is  in  harmony  with  our 
yiews,  and  it  is  affirmed. 


The  Validity  of  the  Location  of  a  Mining  Claim  dppends 
primarily  upon  the  discovery  of  a  vein  or  lode  within  its  limits,  and 
is  valid  from  the  t'me  of  such  discovery  only,  a  discovery  not 
rplatinc:  to  the  date  of  the  oviirinnl  location:  Bonis  v.  Cone,  27  Colo. 
473.  8.3  Am.  St.  Eop.  92.  i\2  Pac.  94S.  As  to  the  risrht  to  di^eoveries 
made  in  a  tunnel,  see  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min. 
Co.,  27  Colo.  1,  S3  Am.  St.  Rep.  17,  59  Pac.  607. 


PITTINGEK  V.  PITTIXGER. 
[28  Colo.  308,  64  Pac.  195.] 

LIFE  INSURANCE.— A  BENEFICIARY  IS  PRESUMED  TO 
BE  THE  LEGAL  WIFE  of  the  insured,  if  he  designates  her  as  his 
•wife  in  the  certificate  of  insurance,     (p.  194.) 

MARRIAGE— LEGALITY  OF.— THE  LAW  RAISES  A 
STRONG  PRESUMPTION,  where  a  marriage  has  been  shown,  of 
its  legality,  the  strength  of  which  increases  with  the  lapse  of  time. 
(p.  195.) 

MARRIAGE.— THE   PRESUMPTION   OF   THE   VALIDITY 
OF  A  MARRIAGE  is  not  overcome  by  proof  of  a  former  man-lage  , 
of  the  husband,  and  the  testimony  of  his  former  wife  that  she  has 
taken  no  stops  for  a  divorce,  and  that  no  papers  for  that  purpose 
have  been  served  upon  her.     (pp.  195,  197.) 

MARRIAGE.— THE  LAW  PRESUMES  MORALITY,  and 
not  immorality;  marriage,  and  not  concubinage,     (p.  197.) 

BENEFIT  SOCIETIES.— THE  BENEFICIARY  HAS  A 
VESTED  INTEREST  in  a  policy  of  insurance  delivered  to  her 
which  the  insui'ed  cannot  devest  without  her  consent  by  designat- 
ing a  different  benoliciary,  the  policy  and  l)y-laws  of  the  associa- 
tion being  silent  as  to  his  power  to  do  so.     (p.  195.) 

BENEFIT  SOCIETIES— CHANGE  OF  BENEFICIARIES.— 
A  BY-LAW  enacted  by  a  beneficial  association  authorizing  the 
change  of  beueliciaries  has  no  retroactive  effect,     (p.  195.) 

Controversy  over  the  proceeds  of  two  life  insurance  poUcics 
on  the  life  of  one  Pittinger,  which  were  paid  into  court  by 
the  association  issuing  the  policies,  leaving  the  parties  to  this 
action  to  litigate  their  rights  thereto.  The  appellant  claimed 
the  fund  as  the  niece  anct  beneficiary,  and  the  appellee-  as  the 
widow  and  beneficiary,  of  Pittinger.  It  seems  that  Pittinger 
was  first  married  in  Pennsylvania,  but  that  he  separated  from 
his  wife,  and  several  years  afterward  married  the  appellee  in 

Am.   St.   Rep.,  Vol.   LXXXIX.— 13 
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pellece  and  doceascd,  and  the  question  squarely  presented  is. 
Does  the  proof  of  the  existence  of  the  former  marriage  relation 
of  deceased  and  the  testimony  of  tlie  former  wife  establish  that 
the  marriage  of  appellee  was  invalid  ?  No  man  is  presumed 
to  do  an  unlawful  act,  vraen  a  marriag-e  has  been  shown,  the 
law  raises  a  strong  presumption  in  favor  of  its  legality.  By 
some  of  the  authorities  this  presumption  is  said  to  be  one  of 
the  strongest  known  to  the  law.  Its  strength  increases  with 
the  lapse  of  time.  Tliis  presumption  arises  because  the  law 
presumes  morality  and  not  immorality,  and  that  every  intend- 
ment is  in  favor  of  matrimony:  Lanipkin  v.  Travelers'  Ins. 
Co.,  11  Colo,  App,'  249,  52  Pac.  1040;  2  Xelson  on  Divorce  and 
Separation,  sec.  580;  Boulden  v.  McTntire,  109  Ind.  574,  1"? 
Am.  St.  Pep.  453,  21  N.  E.  445;  In  re  Pash's  Estate,  21  :\ront. 
170,  69  Am.  St.  Rep.  649,  53  Pac.  312;  Teter  v.  Teter,  101 
Ind.  129,  51  Am.  Pep. -742;  Johnson  v.  Johnson,  114  111.  Gil, 
55  Am.  Pep.  8S3,  3  N.  E.  232. 

This  presumption  applies  with  peculiar  force  in  favor  nf  ^^'^ 
one  who  is  "unable  to  prove  affinnatively  that  the  man  with 
whom  she  entered  into  the  marriage  relation  in  good  faith  was 
■divorced  from  a  former  wife.  Appellee  was  not  acquainted 
with  deceased  until  she  mot  him  in  Colorado,  and  except  for 
the  presumption  in  favor  of  her  innocence,  there  would  be  im- 
posed upon  her  an  unreasonable  burden  if  she  is  required  to 
show  that  prior  to'  her  contracting  marriage  with  the  assured, 
he  had  been  divorced.  It  is  contended  on  behalf  of  appellant 
that  the  marriage  of  deceased  to  his  first  wife  having  been 
shown,  that  this  is  sufficient  to  overcome  the  presumption  in 
favor  of  the  legality  of  the  marriage  between  deceased  and 
appellee.  While  it  is  true  that  it  is  a  presumption  of  law 
that  a  fact  continuous  in  its  nature,  such  as  marriage,  con- 
tinues after  its  existence  is  once  shown,  yet  this  presumption 
is  not  sufhcient  in  all  cases  to  overthrow  the  presumption  of 
law  in  favor,  of  innocence:  Klein  v.  Landman,  29  'Mo.  259.  In 
other  words,  under  the  facts  of  this  case  the  presumption  of 
the  continuance  of  the  first  marriage,  based  upon  the  naked 
fact  that  it  was  solemnized,  is  not  equal  in  probative  force  to 
the  presumption  in  favor  of  the  legality  of  appellee's  marriage 
(Erwin  v.  English,  61  Conn.  502,  23  Atl.  753)  ;  so  that  the 
remaining  question  on  this  subject  is,  Was  the  evidence  of  the 
first  wife,  that  no  process  in  divorce  proceedings  instituted  by 
deceased  had  ever  been  served  upon  her,  sufficient  to  overthrow 
the  presumption  in  favor  of  appellee? 
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with  appellee.  As  tliis  conclusion  is  fairly  dediicible  without 
-considering  -'^^  the  testimony  introduced  on  behalf  of  appellee 
relative  to  what  deceased  told  her  regarding  his  former  mar- 
riao-e  and  its  dissolution,  it  follows  that  the  reception  of  this 
■evidence,  even  if  error,  was  not  prejudicial,  because  it  could 
not  affect  the  result.  The  policies  of  insurance  were  originally 
issued  and  delivered  to  appellee.  They  contained  no  pro- 
•Tision  permitting  a  change  of  beneficiary  at  the  will  of  the 
assured.  At  this  time  the  articles  and  by-laws  of  the  associa- 
tion were  silent  with  respect  to  the  power  of  the  insured  to 
change  the  bencficiarj'-  at  pleasure.  Leaving  out  of  considera-- 
tion  for  the  present  the  by-law  of  189.6,  appellee,  therefore, 
took  a  vested  and  irrevocable  interest  in  such  policies  which 
could  not  be  devested  without  her  consent.  On  this  proposi- 
tion the  authoriiies  are  not  entirely  harmonious,  but  the  law" 
on  the  subject  in  this  jurisdiction  has  been  expressly  declared 
as  above  stated  in  the  case  of  Love  v.  Clune,  24  Colo.  237,  50 
Pac.  34.  Since  that  decision  was  announced,  the  same  con- 
clusion has  been  reached  by  the  court  of  chancery  of  New  Jer- 
sey, in  construing  a  policy  of  the  association  issuing  the  policies 
in  this  case,  and  Love  v.  Clune,  24  Colo.  237,  50  Pac.  34,  cited  . 
with  approval:  Locomotive  etc.  Assn  v.  Winterstein,  58  X.  J. 
Eq.  189,  44  Atl.  199.  The  change  of  beneficiary  in  this  in- 
stance being  without  the  consent  of  appellee,  it  did  not  oper- 
ate to  devest  her  of  hur  interest  therein  unless  the  by-law  of 
the  association,  passed  in  ^May,  1896,  empowering  the  insured 
to  change  beneficiaries  without  the  consent  of  the  latter,  affects 
the  rights  of  appellee.  Prior  to  the  passage  of  this  by-law,  no  , 
provision  of  the  articles  of  the  association  was  in  existence 
which  would  authorize  a  change  of  beneficiaries  at  the  will 
of  the  insured,  or  which  empowered  the  association  to  adopt 
any  amendment  to  this  effect  which  would  operate  upon  poli- 
cies theretofore  issued.  Neither  does  it  appear  from  the  policy 
of  insurance  that  any  such  right  was  reserved  by  the  insured. 
Under  such  state  of  facts,  it  must  necessarily  follow  that  ap- 
pellee having  acquired  a  vested  interest  in  the  policies  **•* 
which  could  not  be  devested  without  her  consent,  the  subse- 
quent action  of  the  association  in  enacting  a  by-law  which, 
provided  to  the  contrary,  could  not  affect  her  rights.  Fur- 
ther than  this,  laws  will  not  be  construed  as  retrospective 
in  their  operation  unless  it  is  clear  that  they  were  intended 
to  be  so.  This  rule  for  the  interpretation  of  statutes  has 
frequently  been  applied  in  construing  the  by-laws  of  associa- 
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Slimed  that  there  were  le^al  impediments  such  as  a  former  mar- 
riage of  either  of  the  parties;  and  If  such  a  marriage  Is  showu 
to  have  existed,  it  will  often  be  presumed  to  have  been  dissolved 
or  terminated  prior  to  the  second  marriage:  Ilalbrool^  v.  State,  34 
Ark.  511,  518,  3G  Am.  Rep.  17;  I^mpl<in  v.  Travelers'  Ins.  Co.,  11 
Colo.  240,  52  Pac.  1040;  llaiTis  v.  Harris,  8  111.  App.  57;  Cooper 
V.  Cooper,  8G  Ind.  75;  Franldin  v.  Lee  (Ind.  App.),  62  N.  E.  78;  Le 
Biim  V.  Le  Brun.  55  Md.  49G;  Senser  v.  Bower,  1  Teur.  &.  W.  450; 
Thomas  v.  Thomas,  124  Fa.  St.  64G,  17  All.  182. 

b.  Former  Spouse  Presumed  Dead.— The  general  presumption  Is 
that  the  life  of  a  person  continues  for  seven  years  after  he  is  last 
heard  from,  and  tliat  liis  death  is  presumed  after  the  lapse  of  that 
time.  But  while,  under  this  rule,  there  is  a  presumption  that  a 
former  husband  or  wife  was  alive  at  the  time  of  the  second  mar- 
riage, from  the  fact  that  seven  years  have  not  elapsed  since  he 
or  she  has  been  heard  of,  there  is  also  a  presumption  that  the  par- 
ties to  the  second  marriage  are  innocent  of  immorality  or  crime, 
and  that  such  marriage  is  valid.  The  presumptions  of  innocence 
and  of  the  validity  of  the  marriage  conflict  with  the  presumption 
of  life;  and  if  neither  is  aided  by  facts  or  circumstances  co- 
operating with  it.  tlie  presumption  of  life  has  often  been-  consid- 
ered the  weaker,  and  to  yield  to  the  presumi)tion  in  favor  of  the 
validity  of  the  marriage,  although  the  time  elapsing  between  the 
last  knowledge  of  the  former  spouse  and  the  second  marriage  Is 
much  less  than  seven  years.  Thus  it  may  devolve  on  the  disputant 
of  the  second  hiarriage  to  show  tliat  the  first  husband  or  wife  was 
alive  at  the  time  of  tlie  second  marriage,  or  at  some  not  remote 
time  before:  Sharp  v.  Johnson,  22  Ark.  79;  Cash  v.  Cash,  67  Ark. 
278,  54  S.  W.  744;  Hunter  v.  Hunter,  111  Cal.  2G1,  52  Am.  fc^r. 
Rep.  180,  43  Pac.  75G;  Johnson  v.  Johnson,  114  111.  Gil,  55  Am. 
Rep.  883,  3  N.  E.  232;  Stein  v.  Stein,  GG  111.  App.  52G;  Kelly  v. 
Drew,  12  Allen,  107,  90  Am.  Dec.  138:  Dixon  v.  People,  18  Mich.  84;  . 
Wagoner  v.  Wagoner  (Mich.),  87  X.  W.  898;  Hull  v.  Rawls,  27  Miss. 
471;  Spears  V.  Burton,  31  Miss.  547;  Wilkie  v.  Collins,  48  Miss.  496; 
Klein  v.  Landman,  29  Mo.  259;  Chapman  v.  Cooper,  5  Rich.  452; 
Yates  V.  Houston,  3  Tex.  433,  449;  Ix)ckhart  v.  White,  18  Tex.  102; 
Carroll  v.  Carroll,  20  Tex.  731;  Nixon  v.  Wichita  Liind  etc.  Co.,  S4 
Tex.  408,  19  S.  W.  5G0;  Greensboro  v.  Underbill,  12  Vt.  604. 

c.  Former  Marriage  Presumed  Dissolved. — But  the  coui'ts  have 
not  stopped  here.  If  it  is  shown  that  a  party  to  a  marriage  has 
contracted  a  previous  marriage  and  tliat  his  or  her  former  spouse 
Is  still  living,  this  has  been  held  not  to  destroy  the  prima  fade 
validity  of  the  second  marriage.  In  such  a  case  it  has  been  pro 
sumed  that  the  first  marriage  has  been  dissolved  by  divorce,  and 
that  the  burden  to  show  that  it  has  not  rests  on  the  person  seek- 
ing to  impeach  the  last  marriage,  notwithstanding  he  Is  thereby- 
required  to  prove  a  negative.  Here,  the  presumption  of  the  coi> 
tinuance  of  the  first  marriage  is  made  to  yield  to  the  presumption 
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day  or  a  month  or  a  yoar,  or  any  period  loss  ihan  seven  years,  af- 
ter direct  evidence  that  lie  was  living,  is  for  the  jury,  to  be  de- 
termined by  the  general  presumption  or  probability  of  the  con- 
tinuance of  life,  modified  by  the  circumstances  of  the  particular 
x-ase":  Commonwealth  v.  McGrath,  140  Mass.  29t>,  6  N.  E.  515. 
The  question  is  entirely  for  the  jury.  The  law  makes  no  presump- 
tion either  way:  Queen  v.  Lumley,  L.  R.  1  C.  C.  19G. 

II.     Limitations  on  this  Presumption. 

a.  When  not  Applicable. — The  presumption  in  favor  of  a  sec- 
ond marriajre  that  tlie  former  sjwuse  of  one  of  the  parties  is  dead 
-cannot  prevail  when  the  second  marriage  is  in  direct  contraven- 
tion of  law:  Harrison  v.  Lincoln,  48  Me.  205.  Nor  is  an  absence 
of  a  person  for  four  years  sufficient  to  create  a  presumption  In 
favor  of  a  marriage  of  the  husband  or  wife  of  the  absentee,  if  a 
statute  provides  that  ten  years'  absence  of  a  party  is  a  sufficient 
cause  for  the  husband  or  wife  of  the  absentee  to  contract  another 
mai-riage  after  l)eing  authorized  to  do  so  by  judicial  proceedings': 
McCaffrey  v.  Benson.  38  La.  Ann.  108. 

If  a  woman  se<^ks  to  uphold  her  second  marriage  on  the  ground 
that  she  has  secured  a  divorce  from  her  first  liusband,  the  burden, 
in  Georgia,  is  on  her  to  show  such  divorce:  Wilson  v.  Allen,  108 
<ja.  275,  33  S.  E.  075.  And  there  is  no  room  for  the  presumption 
of  a  divorce  in  favor  of  a  man's  second  marriage,  when  the  time 
1>etween  deserting  liis  first  wife  and  contracting  such  marriage  is 
only  three  years,  and  the  records  of  the  only  courts  in  which  a 
<livorce  could  have  been  lawfully  procured  are  easily  accessible: 
€artwright  v.  McGown,  121  111.  388,  2  Am.  St.  Rep.  105,  12  \  1". 
737. 

The  supreme  court  of  Iowa  seems  to  consider  the  fact  that  a 
former  wife  is  asserting  a  claim  to  her  husband's  property  a  mate- 
rial circumstance  in  determining  whether  the  presumption  of  a 
dissolution  of  the  first  marriage  should  be  indulged:  See  Parsons 
V.  Grand  Lodge  A.  O.  U.  W.,  108  Iowa,  6,  78  N.  W.  676;  Goodwin  v. 
Goodwin  (Iowa),  85  X.  W.  31.  In  both  of  these  cases  there  were  suc- 
cessive marriages  by  the  man.  In  the  first,  the  controversy  was 
over  insurance  on  the  life  of  the  decease<l  husband.  In  the  sec- 
ond, there  were  conflicting  claims  to  real  property.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  McLain  observed  "that 
the  mere  presumption  arising  from  the  subsequent  marriage  might 
he  good  enough  evidence  in  some  cases,  l>ut  certainly  will  not 
be  sutUcieut  to  overthrow  the  presumption  of  the  continuing  valid- 
ity of  the  first  marriage,  in  the  absence  of  any  other  evidence 
[it  appeared  that  the  first  wife  had  made  declarations  In  random 
oonversation  that  her  husband  had  secured  a  divorce,  which  were 
not  shown  to  have  been  communicated  to  any  party  interested 
in  the  matter  nor  acted  upon  by  such  party]  of  a  divorce,  and  Id 
a  case  involving  property  rights."  But  see  Tuttle  v.  Itaish  (Iowa), 
^  N.  W.  66. 


>rado. 


'on  the  acts- 
cii^isteiit 
>n  of  its 
'(',  \vhei> 
horo  the 
'"  ^vil]u)ut 

'  'n\.' ^  And 

*  M.   'it 

ccninlii  •^ 

no  ..proof 

-/not  pre - 

'^^fS.  AY 


juleV  laid' 
unieu''  of 

,  "('OlllllU't 

".-.-;m,    tho 


•f? 


.nu<  iir.- 

i'   7-(> 


.)ii  of  iii- 
if  n  Iiit;- 
^  -jvife  rv- 
f'*e'of  f  his 


';3;  irAl- 
S  53  Am. 


'■^'''§ 


Jan.  1901.]  PiTTiNGER  r.   Pittinger.  203 

less  some  qunlififr.tion  be  placed  on  the  doctrine  of  presumption 
of  divorce  to  sustain  second  marriages,  "great  Injustice  may  be 
done  an  innocent  wife  through  the  willful  wrong  of  her  husband. 
She,  It  may  be  said,  remains  true  to  her  marriage  vows.  Re  de- 
serts her  without  cause,  goes  to  a  foreign  country  and  contracts 
a  second  but  void  marriage.  She  may  be,  and  generally  is,  in  such 
a  case,  powerless  to  prove  that  he  has  not,  in  some  jurisdiction, 
obtained  a  divorce.  Shall  she,  upon  a  mere  presumption  of  his 
Innocence,  be  deT)rived  of  all  her  right  as  a  wife  or  widow  be- 
cause she  cannot  produce  such  negative  proof?  We. do  not  think. 
a   fair  construction  of  our  decisions  could  logically  lead  to  such 

a  result Suppose,  as  in  this  case  she  did,  the  wife  proves 

her  marriage;  that  she  in  no  way  violated  her  marnage  obligations; 
that  her  husband,  without  cause,  deserted  her;  that  she  had 
no  knowledge  of  his  second  marriage  until  after  his  death; 
that  she  had  no  personal  knowledge  of  his  having  obtaine<l 
a  divorce,  and  her  marriage  was  never  dissolved  in  the  ju- 
risdiction where  she  lived  when  he  deserted  her,  and  where  she, 
continuotl  to  live  to  the  time  of  his  death — would  not  these  facts, 
in  the  absence  of  all  counter  testimony,  afford  reasonable  ground 
for  presuming  no  divorce  wa'^  obtained?"  We  have  no  doubt  but 
that  they  would,  and  venture  the  opinion  that  a  much  weaker 
state ,  of  facts  would  be  suflicient.  Suppose  he  himself  sets  up 
a  divorce  from  his  first  wife  in  justification  of  his  second  -mar- 
riage. Would  not  the  burden  be  upon,  him,  in  the  first  instance, 
to  establish  a  fact  so  peculiarly  within  his  knowledge,  the  nega- 
tive proof  of  which,  from  the  very  number  of  jurisdictions  in 
which  he  may  have  secured  the  divorce,  amounts  to  a  practical 
Impossibility? 

To  our  mind,  tlie  vice  of  the  principal  case  and  of  others  like  Ala- 
bama etc.  Ry.  Co.  v.  Beardsley,  79  Miss.  417,  post.  p.  fifiO,  30  South. 
660,  is  that  they  not  only  make  a  bigamous  marriage  apparently 
valid,  but  point  out  no  means  by  which  its  invalid  or  unlawful  char- 
acter may  be  established.  Even  if  it  be  true,  and  so  nearly,  If  not 
all,  of  the  cases  maintain,  that  the  existence  of  a  prior  marriage  and 
the  contiiuu^l  life  of  both  parties  thereto  do  not  create  any  pre- 
sumption of  the  invalidity  of  a  second  marriage  by  one  of  them, 
and  further,  that  the  presumption  of  the  validity  of  the  second 
marriage  still  prevails,  though  the  spouse  who  is  not  a  party  to  it 
does  not  know  of  any  proceedings  for  a  divorce,  how  can  the 
negative,  of  want  of  divorce,  be  proved?  Such  divorce  m-ight  have 
been  granted  by  the  courts  of  any  stiite  or  country  in  which  the 
person  contracting  the  second  marriage  might  at  any  time,  after 
contracting  it,  have  been  a  resident,  and  such  being  the  case,  we 
do  not  understand  how  the  absence  of  a  divoi-ce  can  be  establlshe<J 
except  by  evidence  showing  all  the  states  and  countries  in  which 
be  has  so  resided,  and  that  none  of  the  courts  of  any  of  tliem 
competent  to  grant  him  a  divorce  had  in  fact  done  so.    To  do  this. 
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ried  Richard  Winlor.  with  whom  sho  lived  a  few  months,  whon 
he  wont  abroad  as  a  soldier,  and  never  thereafter  had  been  heard 
from.  Pomethinj:  over  a  year  after  his  departure  she  married 
Burns.  It  was  held  on  appeal  that  the  se.'ssions  did  right  in  pre- 
suminj?,  prima  facie,  that  the  first  husband  was  dead  nt  the  time 
of  the  second  marriage.  In  Rex  v.  Harborne,  2  Ad.  &  E.  540,  the 
respondents  having  proved  the  settlement  of  a  female  pauper  by 
marriage,  it  was  shown  in  the  answer  that  the  husband  was  pre- 
viously married,  and  that  a  letter  had  boon  written  by  his  first 
wife,  dated  twenty-five  days  before  the  second  marriage.  It  was 
held  that  the  sessions  were  authorized  to  presume  that  the  first 
wife  was  living  at  the  time  of  the  second  marriage.  Lord  Denman, 
in  commenting  on  Rex  v.  Twyning,  2  Barn.  &  Aid.  386,  remarked 
that  in  that  case  "this  court  merely  decided  that  the  case  raised 
no  presumption  upon  which  the  finding  of  the  sessions  could  be 
disturbtMl.  The  two  learned  Judges,  Bayley,  J.,  and  Best,  .T.,  cer- 
tainly appear  to  have  decided  the  case  upon  more  general, grounds. 
The  principle,  however,  upon  which  they  seemed  to  have  proceeded 
was  not  necessary  to  that  decision.  I  must  take  this  opportunity 
of  saying  that  nothing  can  be  more  absurd  than  the  notion  thnr 
there  can  be  any  rigid  presumption  of  law  on  such  question  of  fact 

without  reference  to  accompanying  facts I   think   the  only 

questions  in  such  cases  are  what  evidence  is  admissible  and  what 
inferences  may  fairly  be  drawn  from  it."  And  Lord  Tiittledale 
added:  "All  these  questions  depend  upon  the  facts.  There  can 
be  no  direct  evidence  as  to  the  fact,  unless  the  party  be  shown 
to  be  alive  after  the  marriage."  Again,  In  Lapsley  v.  Grierson,  1  II. 
L.  Cas.  498,  the  facts  of  which  are  stated  in  Williams  v.  Williams,  •'►;; 
Wis.  58,  53  Am.  Rep.  253,  23  N.  W.  110,  Lord  Campbell  said:  "Wo 
have  been  much  pressed  with  the  case  of  Rex  v.  Twyning.  2  Barn. 
&  Aid.  380,  but  what  is  there  said  by  Mr.  Justice  Bayley  has  been 
much  misunderstood.  He  who  was  one  of  the  most  learned,  ac- 
curate, and  conscientious  of  judges,  never  laid  down  what  this  argu- 
ment has  attributed  to  him.  All  that  he  said  was,  that  there 
were  presumptions  of  law  on  both  sides,  and  that  as  the  quar- 
ter sessions  had  come  to  a  conclusion  on  the  facts,  the  court  of 
king's  bench  would  not  say  that  in  fact  they  had  come  to  a  wrong^ 
conclusion.  In  the  subsequent  case  of  Rex  v.  Harborne,  2  Ad.  & 
E.  540,  Lord  Denman  intimated  a  strong  opinion  that  the  onus 
of  proof  lay  on  the  party  setting  up  the  nuirriage." 

In  the  later  case  of  Queen  v.  Lumley,  L.  R.  1  C.  C.  19G,  it  ap- 
peared that  the  prisoner  was  married  to  one  Victor  in  1836,  but 
separated  from  him  in  1843.  In  1847  she  married  Lumley,  with 
whom  she  lived  until  1864.  Nothing  was  hoard  from  Victor  from 
the  time  she  left  him.  The  jury  were  directed  that  "there  being 
no  circumstances  leading  to  any  reasonable  inference  that  he  had 
died,  Victor  must  be  presumed  to  have  been  living  at  the  date 
of  the  second  marriage."  This  direction  was  held  erroneous.  "In- 
an  indictment  for  bigamy,"  said  Lush,  J.,  "it  is  incumbent  on  the- 
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CLEARY  V.  SKIFFICH. 
[28  Colo.  302,  65  Pac.  59.] 

MINING     CLAIMS— ADVERSE      SUITS  —  LIMITATION.— 

Section  23.32  of  the  Revised  Statutes  of  the  United  States,  provid- 
ing tliat  evidence  of  tlie  possession  and  worliini;  of  miuin,?  claims 
for  the  time  presci-il)ed  by  the  statute  of  limitations  is  sufficient 
to  establish  a  riglit  to  a  patent,  is  not  available  in  an  action  iii 
support  of  an  adverse  suit  against  an  application  for  a  patent  (p. 
208.) 

LODE    CLAIM     ENCROACHING     ON     MILI/SITE.-IT    IS 

NOT  A  TRESPASS  to  project  the  boundaries  of  a  lode  claim,  dis- 
■covered  without  the  lines  of  a  millsite,  so  as  to  embrace  a  part  of 
«uch  site.     (p.  209.) 

MINES  AND  MINING.— A  MILLSITE  CANNOT  P,E  LO- 
CATED on  mineral  land  containing  valuable  minerals,  whetlier  tlie 
locator  owns  a  mine  in  connection  with  the  millsite  or  not.     (p.  210.) 

MINING  CLAIM.— AS  AGAINST^  A  PRIOR  LOCATION  OF 
ANOTHER  CLASS,  one  claiming  land  as  a  mining  location  from 
which  to  extract  minerals  must  establish  that  the  ground  so 
claimed  is  valuable  to  operate  as  a  mine.     (p.  211.) 

LODE  CLAIM— PRIOR  MILLSITE  LOCATION.— WHE^ 
THE  CONTENTION  THAT  LAJS'D  IS  MINERAL  is  raised  by  one 
locating  a  lode  claim  embracing  land  already  taken  as  a  millsite, 
he  must  show  that  the  land  contains  minerals  which,  at  the  time 
the  rights  of  the  mill  owner  attached,  could  have  been  extracted 
at  a  profit     (pp.  210,  213.) 

MINKS  AND  MINING— MILLSITES.— THE  RI'LES  OF  A 
MINING  DISTRICT,  adopted  by  the  territorial  legislature,,  author- 
izing the  location  of  millsites  without  regard  to  the  character  of 
the  land,  must  yi(>ld  to  an  act  of  Congress  providing  that  millsites 
can  be  located  on  nonmineral  land  only.     (p.  214.) 

LODE  CLAIM  CONFLICTING  WITH  MILLSITE.— IN  AN 
ACTION  in  support  of  an  adverse  claim  by  a  lode  claimant  against 
an  api)licant  for  a  patent  to  a  millsite,  the  jury  should  be  instructed 
that  the  location  of  a  mining  claim  must  be  on  unappropriated 
public  domain,  and  that  in  the  absence  of  evidence  on  this  point 
the  plaintiff  cannot  recover,     (p.  214.) 

AN  APPURTENANCE  IS  THAT  WHICH  BELONGS  to 
something  else  as  an  adjunct  or  appendage  of  such  moment  that 
the  thing  to  which  it  attiiches  cannot  be  enjoyed  without  Its  use. 
(p.  215.) 

IMINES  AND  MINING— APPURTENANCES.— A  VESTE.D 
RIGHT  TO  THE  USE  OF  WATER  for  milling  carries  with  It  as 
an  appurtenance  the  right  of  way  for  the  ditch  through  which  the 
water  is  diverted,  but  not  a  right  to  the  laud  ou  which  the  mill 
is  situated,     (pp.  214,  215.) 

In  tliis  case,  an  application  for  a  patent  was  made  on  the 
Arrighi  millsite.  The  owners  of  the  Zara  lode  mining  claim 
thereupon  filed  an  adver;5e,  and  brought  tliis  action  in  support 
thereof  against  the  applicant  for  a  patent.  There  was  a  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 
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lislied  (by  testimony  whicli  was  undisputed)  tliat  all  acts  nec- 
essary to  constitute  a  valid  locuLiou  of  his  millsiLe  had  been 
performed. 

A  plea  of  defendant  was  also  interposed  to  the  effect  that  the 
land  described  in  the  complaint  was  not,  at  the  time  it  was 
located  as  a  lode  claim,  subject  to  location,  for  the  reason  that 
it  was  then  actually  occupied  for  a  mining  purpose  by  the  de- 
fendant. On  motion  of  plaintiffs  this  plea  was  stricken  out. 
It  is  urged  by  counsel  for  defendant  that  title  to  a  mining  claim 
cannot  be  initiated  by  a  trespass.  The  lode  claim  was  discov- 
ered without  the  lines  of  the  niillsite;  its  boundaries  as  fixed 
did  embrace  a  portion  of  the  latter.  These  facts  appear  from 
the  pleadings.  In  such  circumstances  the  act  of  the  plaintiffs 
in  projecting  the  boundaries  of  their  claim  so  as  to  include  a 
part  of  the  millsite  was  not  a  trespass,  and  the  motion  to  strike 
was  well  taken. 

The  millsite  was  located  in  18G0,  and  ever  since  that  date 
down  to  the, time  of  the  location  of  the  lode  claim,  in  18i)5, 
was  in  the  uninterrupted  possession  of  the  defendant  and  his 
grantors,  who  had  erected  a  three-stamp  mill  thereon  about 
the  time  of  the  location,  which  was  subsequently  enlarged  and 
has  been  operated  from  the  time  of  its  construction.  Over  six- 
teen thousand  dollars  has  been  expended  by  defendant  and  his 
grantors  in  the  way  of  improvements.  The  JU17  found  that 
the  vein  of  the  lode  claim  intersected  the  millsite.  There  is 
no  question  that  a  vein  was  discovered  ****"  on  the  lode  claim 
upon  which  its  location  is  based,  and  that  such  vein  carries 
mineral  in  appreciable  quantities.  The  vein  in  question  ap- 
pears to  have  been  known  about  1884,  but  no  ore  has  ever  been 
shipped  therefrom,  nor  has  there  ever  been  any  attempt  to  oper- 
ate it  as  a  mine.  Its  values  are  shown  by  assays  only,  which, 
with  one  exce})tion,  established  that  they  are  merely  nominal. 
The  millsite  is  not  located  in  connection  with  any  mining  claim. 
The  district  rules  in  force  in  the  Enterprise  mining  district, 
in  which  the  property  in  controversy  is  situate,  passed  in  18G0- 
61,  provided  for  the  location  of  millsites,  and  that  location  for 
this  purpose  shall  be  valid  as  against  all  other  classes  of  claims. 
The  millsite  in  question  was  located  under  these  rules,  and  in 
compliance  with  their  provisions.  The  court  instructed  the 
jury,  in  substance,  that  it  is  sufTicient  if  the  discovery  shaft 
discloses  a  vein  or  crevice  such  as  a  miner  would  be  willing  to 
open  or  follow;  that  it  made  no  difference  what  the  size  or 
yalue  of  such  vein  might  be;  that  nonmineral  land  only  can 

Am.   St.    R€p.,   Vol.    LXXXIX.— 14 
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are  nonmineral;  so  the  question  presented  is,  Wliat  is  the  test 
by  which  to  determine  whether  land  so  claimed  is  nonmineral 
or  not,  when  a  contest  arises  between  a  millsite  location  and 
a  lade  claim  subsequently  located?  Where  lands  desi,£rnated. 
as  mineral  have  been  claimed  and  located  as  agricultural,  it  has 
been  held  that  the  mere  presence  of  gold  in  placer  deposits,  or 
the  existence  of  a  vein  within  the  limits  of  the  land  so  claimed, 
would  ^^*^  not  impress  it  with  the  character  of  mineral  land: 
United  States'  v.  Reed,  28  Fed.  482;  Ah  Yew  v.  Choate,  24  Cal. 
562;  Alford  v.  Barnum,  45  Cal.  482;  Etling  v.  Potter,  17  Land 
Dec.  424;  Cutting  v.  Eeininghaus,  7  Land  Dec.  265;  Peirano 
V.  Pendola,  10  Land  Dec.  536. 

Contests  have  frequently  arisen  between  placer  and  subse- 
quent lode  locations  involving  the  question  of  whether  or  not 
the  placer  embraced  within  its  limits  "known  lodes,"  which,  un- 
der the  provisions  of  section  2333  of  the  Revised  Statutes  of  the 
United  States,  are  excepted  from  placer  patents.  In  such 
cases  it  has  been  held  that  a  "known  lode"  is  one  known  to 
exist  at  the  time  of  application  for  patent,  and  to  contain  min- 
eral in  sueli  quantity  and  quality  as  to  justify  expenditures  for 
the  purpose  of  extracting  them:  Montana  Central  Ry.-,Co.  v. 
Migcon,  68  Fed.  811;  Iron  Silver  Min.  Co.  v.  Mike  &  Starr 
etc.  :Nrin.  Co.,  143  U.  S.  394,  12  Sup.  Ct.  Rep.  543;  Brown-' 
iield  V,  Bier,  15  Mont.  403,  39  Pac.  461. 

In  many  other  cases  the  question  as  to  what  constitutes  iiii:i- 
■  iral  lands  as  between  the  different  classes  of  locations  which 
J  lay  be  made  upon  lands  of  that  character  has  been  presented 
f  ^r  determination,  either  before  the  courts  or  the  land  depart- 
r.i.ent,  and  as  to  grants  previously  made,  the  holding  has  uni- 
formly been  that  it  is  not  every  crevice  or  out-cropping  on  the  - 
surface  which  suggests  the  possibility  of  mineral  that  can  be 
adjudged  a  "known  vein"  or  lode,  within  the  meaning  of  the 
statute,  but  that  in  addition  to  this  fact,  it  must  appear  that 
such  lands  embrace  veins  known  at  the  time  of  the  grant  there- 
of to  be  sufficiently  valuable  for  minerals  to  justify  expendi- 
tures lor  their  extraction:  Iron  Silver  etc.  Co.  v.  Mike  &  Starr 
etc.  Min.  Co.,  143  U.  S.  394,  12  Sup.  Ct.  Rep.  543;  Dower  v. 
Richards,  151  U.  S.  658,  14  Sup.  Ct.  Rep.  452*,  Davis  v.  Weib- 
bold,  139  U.  S.  507,  11  Sup.  Ct.  Rep.  628;  Deffeback  v.  Hawke, 
115  U.  S.'  392.  6  Sup.  Ct.  Rep.  95. 

These  decisions  are  based  upon  the  proposition  that  one 
claiming  land  as  a  mining  location  from  which  to  extract  min- 
erals must  establish,  as  against  a  prior  location  of  another  class. 
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the  loss  of  improvements  erected  in  good  faith,  would  certainly 
he  inequitable  and  unjust.  The  clear  intent  of  Congress  was 
to  pennit  the  'acquisition  of  title  to  land  for  millsite  purposes 
which  was  not  valuable  for  mines,  and  the  statute  should  be 
given  this  construction  when  it  results  in  no  loss  to  a  subse- 
quent bona  fide  lode  claimant.  Any  narrower  construction 
would  result  in  rendering  titles  to  mill^ites  previous  to  patent 
insecure,  and  the  expenditure  of  money  thereon  in  the  erection 
of  reduction  works  hazardous  in  the  extreme,  and  at  the  same 
time  reserve  from  use  for  millsite  purposes  land  which  was  of 
no  practical  value  to  any  other. 

In  the  circumstances  of  this  case  there  is  also  presented  for 
'letermination  this  furtlier  proposition,  namely:  As  of  what 
date  must  the  mineral  character  of  the  millsite  be  ascertained  ? 
When  the  validity  of  a  grant  depends  upon  certain  conditions,  . 
it  is  the  rule  that  such  conditions  are  those  existing  as  of  the 
date  the  grant  took  effect:  Davis  v.  Weibbold,  139  U.  S.  507, 
11  Sup.  Ct.  Rep.  628;  Montana  Central  Ry.  Co.  v.  :\Iigeon,  6S 
Fed.  811;  United  States  v.  Eeed,  28  Fed.'  482;  Brownficld  v. 
Bier,  15  Mont.  403,  39  Pac.  461. 

Under  the  rules  of  the  land  department,  whore  the  a])plica- 
tion  is  for  patent  for  a  millsite  only,  as  in  this  instance,  there, 
must  be  a  mill  or  reduction  works  on  such  premises:  Le  Neve 
Millsite,  9  Land  Dec.  4G0;  1  Lindley  on  Mines,  sec.  524.  A  miill- 
site  claimant  would  certainly  have  a  rcasoa-able  time  after  taking 
the  necessary  steps  to  legally  locate  his  claim,  within  which  to 
commence  the  erection  of  reduction  works  thereon.  If  not  com- 
menced within  a  reasonable  time,  then  his  rights  would  attach 
^''^  as  against  other  claimants  from  the  time' he  did  begin  con- 
struction of  such  works  in  good  faith  and  prosecuted  them  with 
reasonable  diligence.  Having  vested  and  continued,  the  cha.r- 
acter  of  the  land  must  be  deterinined  of  the  date  his  rights  at- 
tached. The  fact  that  such  lands  might  contain  mineral  de- 
posits which  at  a  later  date,  by  reason  of  changed  conditions, 
could  be  mined  at  a  profit,  would  not  affect  his  rights:  See  au- 
thorities last  above  cited.  Tlie  rights  of  the  parties  were,  there- 
fore, dependent  upon  the  questions  of  fact  presented  by  this 
proposition.  Unless  the  premises  in  dispute  did,  in  fact,  con- 
tain mineral  deposits  of  a  value  and  quantity  which,  under  the 
conditions  existing  at  the  time  wlum  the  rights  of  the  original 
owners  of  the  millsite  premises  attaclied,  could  have  been  ex- 
tracted at  a  fair  mining  profit,  they  were  nonmineral  in  char- 
acter, and  the  jury  should  have  been  instructed  accordingly: ' 
1  Lindley  on  Mines,  sees.  94-98. 
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The  next  proposition  is  based  upon  the  theory  that  a?  de- 
fendant had  established  a  vested  right  to  the  use  of  water  flow- 
ing in  the  creek  upon  which  his  millsite  is  situate,  and  across 
which  a  ditch  is  constructed  for  the  purpose  of  utilizing  such 
water,  he  was  entitled  to  hold  the  ground  in  controversy,  for 
the  reason  that  the  grant  of  the  water  carried  with  it  all  inci- 
dentals necessary  to  its  complete  enjoyment,  and.  thorefnro,  the 
land  upon  which  the  mill  was  situate,  it  being  the  means 
through  which  such  water  is  beneficially  used. 

In  support  of  this  proposition,  sections  2339  and  2310  of  the 
Eeviscd  Statutes  of  the  United  States  are  relied  upon,  which 
provide,  in  substance,  that  ^'^  whenever  rights  to  the  use  of 
water  for  mining  purposes  have  vested,  and  are  recognized 
by  the  local  customs,  laws  and  decisions  of  the  courts,  the  own- 
ers of  such  rights  shall  be  protected  in  the  same,  and  the  riglit 
of  way  for  the  construction  of  ditches  for  the  purpose  of  utiiiz. 
ing  such  water,  is  confirmed.  All  patents  shall  be  subject  to 
vested  water  rights  or  ditches  used  in  connection  therewith. 

The  theory  of  counsel  for  defendant  is,  that  privileges  and 
appurtenances  properly  belonging  to  the  thing  granted  pass 
with  it,  and,  therefore,  the  right  to  the  u.^-e  of  water  being  es- 
tablished, sufficient  land  passed  with  that  right  upon  which 
to  beneficially  apply  the  water  so  appropriated.  It  is  true  that 
the  grant  of  a  particular  piece  of  property,  in  the  absence  of 
any  limitation,  carries  with  it  those  appurtenances  necessary 
to  the  beneficial  enjoyment  of  the  property  granted,  which  it 
is  within  the  power  of  the  grantor  to  convey.  An  appurtenance 
is  that  which  belongs  to  something  else  as  an  adjunct  or  ap- 
pendage of  such  moment  that  the  thing  to  which  it  attaches 
cannot  be  enjoyed  without  its  use.  It  is  therefore  limited  to 
that  which  is  necessary  to  the  enjoyment  of  the  principal  thing 
granted:  Nichols  v.  Luce,  24  Pick.  102,  35  Am.  Dec.  302.  The 
appurtenance  which  could  pass  by  virtue  of  the  grant  to  a  right 
to  the  use  of  water  would  be  that  necessary  to  its  utilization,  so 
that  it  could  be  applied  to  the  purpose  for  which  it  was  ap- 
propriated. The  right  might  become  appurtenant  to  that  in 
connection  with  which  it  was  beneficially  used,  but  the  latter 
could  not  be  appurtenant  to  such  riglit.  It  might  as  well  be 
argued  that  because  a  vested  right  to  the  use  of  water  had  been 
acquired  for  irrigation  purposes,  that  there  attached  to  such 
right,  as  an  appurtenance,  land  upon  which  to  apply  the  water, 
as  to  say,  as  in  this  instance,  there  passed  with  the  water  right 
land  in  connection  with  which  such  water  was  utilized.     The 
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motion.  On  reconsideration  of  the  case,  we  have  concluded 
there  is  hut  one  question  noeesi^ary  to  determine,  viz:  Was  the 
judi^^ncnt  in  ques^tion  void?  To  determine  this  question,  it 
is  not  necessary  to  notice  those  passed  upon  in  the  original 
opinion,  and  for  that  reason  it  will  be  withdrawn.  The  salient 
facts  are,  briefly,  these: 

This  action  was  commenced  in  the  court  below  by  plaintiff 
in  *^**  error  to  recover  from  the  defendants  in  error  the  value 
■of  labor  performed  and  materials  furnished  by  him  in  the  de- 
"velopment  of  certain  mining  claims,  it  being  alleged  that  such 
labor  was  performed  and  materials  furnished  at  the  instance 
And  request  of  the  defendants.  The  action  was  supplemented . 
by  an  attachment,  by  virtue  of  which  the  interests  of  defend- 
ants in  these  claims  were  levied  upon.  Service  of  summons 
was  by  publication.  Certain  of  the  defendants  appeared  and 
filed  a  general  demurrer  to  the  complaint.  The  surviving 
member  of  the  firm  of  attorneys  who  had  filed  this  demurrer - 
-withdrew  his  appearance.  Thereafter  an  order  was  entered 
overruling  the  demurrer,  and  immediately  thereafter  the  d.>- 
fault  of  all  the  defendants  entered,  and  a  joint  jiulginont 
Tendered  against  them  for  the  total  value  of  the  labor  ])er- 
formed  and  materials  furnished,  as  alleged  in  the  complaint. 
The  original  defendants  and  plaintiff  were  tenants  in  com- 
mon of  the  mining  property  in  question,  their  individual 
lioldings  or  interest  therein  being  stated  in  the  complaint. 
The  prayer  of  the  complaint  was  for  judgment  for  eleven  hun- 
dred and  thirty-eight  dollars  (less  one-fourth  part  thereof, 
that  being  the  interest  of  plaintiff),  with  interest  from  March 
1,  1885,  in  the  proportion  of  the  respective  interests  of  the 
defendants,  and  for  other  and  further  relief  as  the  court  might 
deem  just  and  equitable.  Xearly  eleven  months  after  judg- 
ment motions  were  interposed  by  certain  of  the  defendants,  the 
assignee  of  the  interests  of  others,  and  the  heirs  and  legal  rep- 
resentatives of  those  deceased,  to  vacate  the  judgment,  for  the 
reason  that  it  was  void.  This  motion  was  sustained,  and  the 
defendants  allowed  to  answer.  A  trial  on  the  merits  resulted 
in  a  judgnicnt  in  favor  of  the  defendants.  The  plaintiff  as- 
signs error  on  the  action  of  the  court  in  sustaining  the  motion 
to  vacate. 

Section  1G9  of  Mills'  Annotated  Code  expressly  provides  that 
if  there  be  no  answer, the  relief  granted  the  plaintiff  shall  not 
exceed  that  which  he  shall  have  demanded  in  his  complaint. 
The  prayer  of  the  complaint  in  this  case  was  for  a  several 
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rected  to  pay  over  to  the  administrator  de  bonis  non.  Tlie  law, 
of  the  jurisdiction  under  which  the  administratrix  acted  ]>ro- 
vided  that  upon  the  removal  of  an  administrator  the  court 
shall  have  authority  to  direct  that  assets  of  the  deceased  in  liis- 
hands  which  may  remain  nnadministered  be  delivered  to  thi^ 
newly  appointed  administrator.  The  court  concluded  that  this 
statute  did  not  change  the  common-law  rule,  to  the  effect  that 
an  administrator  de  bonis  non  derives  his  title  from  the  de- 
ceased, and  not  from  the  former  administrator;  that  to  hin» 
is  committed  only  the  administration  of  the  assets  of  the  de- 
ceased which  have  not  been  administered;  and  therefore,  assets 
of  the  estate  which  had  been  converted  into  money  by  the  for- 
mer administrator  were  funds  to  which  he  was  not  entitled.  It 
was  urged  that  the  decree  directing  the  administratrix  to  pay 
over  these  funds  to  her  successor  was  conclusive  in  the  suit 
upon  her  bond,  for  the  reason  that  such  decree  could  not  be  col- 
laterally attacked.  The  supreme  court  held  to  the  contrar}-,  bo- 
cause,  as  stated  in  effect,  the  court  directing  the  decree  exceeded 
its  jurisdiction,  in  that  its  authority  for  making  the  order  was 
limited  to  asset's  of  the  decedent  in  the  hands  of  the  adminis- 
trator which  were  not  administered  upon. 

Bigelow  V.  Forrest,  9  Wall.  339,  was  an  action  of  ejectment. 
Bigelow,  who  was  defendant  in  the  trial  court,  relied  for  title  on 
a  sale  made  under  a  decree  of  the  United  States  district  court 
rendered  in  a  proceeding  for  the  confiscation  of  the  premises 
sued  for  under  the  act  of  July  17, 1862.  This  act  provided  that 
the  property  of  an  ofTicer  of  the  army  or  navy  of  the  Confederate 
government  might  be  seized  and  sold,  which  proceeding  should 
'^^^  operate  to  devest  the  owner  of  the  property  so  seized  of  any 
interest  therein  during  the  life.  Under  this  act  a  decree  had 
been  rendered  which  purported  to  direct  a  sale  of  the  property 
in  fee.  The  heir  of  the  owner  claimed  that  the  decree  was 
void,  in  so  far  as  it  purported  to  direct  an  unconditional  con- 
fiscation of  the  property  in  question.  In  the  action  of  eject- 
ment, it  was  contended  that  this  question  could  not  be  raised 
collaterally.  The  supreme  court  said:  "Doubtless  a  decree  of 
a  court  having  jurisdiction  to  make  the  decree  cannot  be  im- 
peached collaterally,  but  under  the  act  of  Congress,  the  dis- 
trict court  had  no  power  to  order  a  sale  which  should  confer 
upon  the  purchaser  rights  outlasting  the  life  of  French  For- 
est"; and  the  court  therefore  held  that  so  much  of  the  decree 
of  the  court  in  wliich  the  confiscation  proceedings  were  had  as 
was  in  excess  of  its  powers  was  void. 
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defendants  in  excess  of  that  demanded  in  the  complaint.  The 
amount  of  tlie  judgment  to  which  plaintiff  was  entitled  was  a 
matter  within  the  jurisdiction  of  the  court  to  d^tenninc,  and 
although  it  erred  in  this  respect,  such  error  did  not  render  the 
judgment  void.  The  limitation  of  the  code  necessarily  implies 
that  in  case  no  answer  is  filed,  the  judgment  rendered  must  be 
of  the  character  prayed  for  in  the  complaint.  The  judgment 
being  joint,  instead  of  several,  was  of  an  essentially  different 
character  from  that  demanded  by  the  plaintiff. 
Petition  for  rehearing  denied. 


Judgments.— A  judgment  is  fatally  defective  and  open  to  col- 
lateral attack,  if  the  court  pronouneinfj  it  had  not  authority  to 
render  the  particular  .iudsrmont  in  question:  See  the  monographic 
note  to  Koopke  v.  Hill,  S7  Am.  St.  Hep.  173. 

Default  Judgment. — The  relief  which  can  be  granted  upon  a 
judgment  bv  default  cannot  exceed  that  demanded  in  the  com- 
plaint: Foley  V.  Foley,  120  Cal.  33,  05  Am.  St.  Kep.  147,  52  Pac  122. 


CITY  OF  PUEBLO  v.  SIIUTT  IXVESTMEXT  COMPANY. 
[28  Colo.  524,  G7  Pac.  162.] 

CORPORATION— ULTRA  VIRES  PURCHASE  OF  DAM- 
AGE CLAIM.— Where  a  corporation,  organized  to  buy,  sell,  and 
improve  real  estate,  purchases  city  lots  damaged  by  public  improve- 
ments, its  subsequent  taking  of  an  assignment  from  the  grantor 
of  his  claim  against  the  city  for  damages  is  ultra  vires,     (p.  222.) 

REFEREES— MISCONDUCT  OF.— IF  COMMISSIONERS 
TO  ASSESS  DAMAGES  against  a  city  from  public  improvements 
proceed  without  notice  to  the  city,  and  take,  as  individuals  and 
not  as  a  body,  unsworn  and  ex  parte  statements  and  opinions, 
their  award  should  be  set  aside,     (p.  223.) 

APPEAL.— EXCEPTIONS  ARE  NOT  REQUIRED  TO  BE 

TAKEN  in  cases  brought  directly  from  the  Colorado  court  of 
appeals  to  the  supreme  court,  nor  need  they  be  taken  to  a  judg- 
ment of  the  court  of  appeals  directing  a  new  ti-ial.     (p.  224.) 

The  Shutt  Investment  Company  purchased  lots  23  to  28, 
inclusive,  in  block  68  in  the  city  of  Pueblo.  Subsequently 
the  grantor  assigned  to  the  company  his  claim  for  damages  to 
lots  25  to  28,  inclusive,  sustained  by  the  construction  of  a 
viaduct.  The  investment  company  afterward  brought  an  ac- 
tion against  the  city  to  recover  the  damages,  and  a  demurrer 
to  its  complaint  was  overruled.  An  answer  and  an  amend- 
ment thereto  were  filed,  and  a  demurrer  to  special  defenses 
therein  was  sustained.     Prior  to  the  filing  of  the  answer,  and 
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■wliich  was  made  some  time  after  the  sale  of  the  lots.  Such 
dealing  in  litigation  is  entirely  foreign  to  the  objects  of  its 
creation;  and  it  is,  at  least,  doubtful  whetber  claims  of  this 
ki-nd  against  municipalities  of  the  state  can  be  made  tbe  sub- 
ject of  bargain  and  sale  by  corporations  organized  under  our 
stiitutes. 

The  plaintiff  was  not  entitled  to  judgm.ent  for  damages  to 
lots  23  and  24,  because  these  lots  are  not  included  in  the  as- 
signment from  E.  ^V.  Shutt. 

The  commissioners  appointed  by  the  court  were  not  appointed 
pursuant  to  the  statute;  they  constituted,  however,  a  judicial 
body  when  appointed,  and  their  conduct  must  be  controlled  by 
the  same  rules  which  control  the  conduct  of  juries  and  other 
^^^  bodies  of  like  character.  The  aflidavits  filed  in  support  of 
the  motion  to  set  aside  the  award  allege  that  the  commissioners 
took  the  ex  parte  statements  of  many  persons  concerning  tlie 
damages  to  be  assessed  against  the  city,  without  notice  to  tlie 
city,  and  that  the  persons  whose  statements  were  received  were 
not  required  to  be  sworn ;  that  the  statements  were  not  taken 
by  the  commissioners  as  a  body,  but  were  taken  by  tlii'in  i;i- 
dividually.  The  statements  of  the  commissioners,  made  m 
the  form  of  an  ailidavit,  virtually  admit  the  facts  stated  in 
the  affidavits  in  support  of  the  motion  to  set  aside  the  award. 
It  is  highly  improper  for  commissioners  to  receive  evidence 
■without  notice  to  the  parties,  or  to  receive  as  evidence  the 
opinions  of  persons  not  sworn  as  witnesses ;  but  in  this  case  the 
commissioners  not  only  took  the  opinions  of  persons  not  sworn, 
but  took  those  opinions  at  second  hand.  Such  conduct  must  re- 
sult in  setting  aside  the  award.  The  city  of  Pueblo,  if  the  com- 
missioners were  unable  to  agree  upon  the  amount  of  damages 
without  the  examination  of  witnesses,  was  entitled  to  be  noti- 
fied, in  order  that  it  might  have  an  opportunity  to  present 
witnesses  in  support  of  its  contention  as  to  the  amount  of  dam- 
ages. 

In  the  following  cases  it  has  been  held  that  what  will  be 
misconduct  on  the  part  of  a  juror  will,  as  a  general  rule,  be 
such  on  the  part  of  an  arbitrator;  that  it  is  gross  misconduct 
to  seek  evidence,  or  the  opinions  of  others  in  regard  to  the  case, 
or  anything  material  to  its  decision,  in  the  absence  of  the  de- 
feated party;  that  the  arbitrator  may  not,  on  his  own  responsi- 
bility, hear  statements  concerning  the  matter  in  controversy; 
and  that,  if  evidence  is  taken  by  the  arbitrators  in  the  absence 
of  the  defeated  party,  without  notice  to  him,  the  award  is 
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McCUXE  V.  STATE. 

[42  Fla.   192,  27  South.  807.] 

APPELLATE  PRACTICE.— Assignments  of  error  based 
upon  rulings  not  appearing  from  tlie  rtHrord  on  appeal  except  by 
an  assertion  of  facts  in  the  motion  for  a  new  trial  cannot  be  con- 
sidered,    (p.  225.) 

VENUE  IN  CRIMINAL  CASES.— If  the  evidence  does  not 
expressly  locate  the  crime  as  having  been  cumniitted  in  the  county 
charged  in  the  indictment,  but  there  are  in  the  evidence  references 
to  various  localities  and  landmarks  at  or  near  the  scene  of  the 
crime  known  by,  or  probably  familiar  to,  the  jury,  and  from  which 
it  may  have  reasonably  concluded  that  the  crime  was  committed 
in  the  county  alleged,  it  is  sufficient  proof  of  venue,     (p.  226.) 

G.  A.  Hanson  and  Harris,  Peoples  &  Borchardt,  for  the  ap- 
pellant. 

W.  B.  Lamar,  attorney  general,  for  the  appellee. 

*^-  CARTER,  J.  Plaintiff  in  error  was  tried  and  convicted 
at  the  June  term,  1899,  of  the  criminal  court  of  record  of 
*^^  Hillsborough  county,  upon  an  information  charging  him 
with  robbery,  alleged  to  have  been  committed  in  Hillsborough 
county  on  May  18,  1809,  and  from  the  sentence  imposed  sued 
out  this  writ  of  error. 

1.  Tlie  fifth  and  eighth  assignments  of  error  relate  to  al- 
leged rulings  of  the  court  excluding  testimony  offered  by  plain- 
tiff in  error,  and  the  seventh  relates  to  an  alleged  ruling  of  the 
court  permitting  an  attorney  other  than  the  county  solicitor 
.to  assist  in  the  prosecution,  to  examine  witnesses  and  to  make 

Am.    St.    Rep.,   Vol.   LXXXIX  — 15 
(225) 
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MIDDLETOX  V.  CITY  OF  ST.  AUGUSTINE. 

[42  Fla.  287,  29  South.  421.] 

CONSTITUTIONAL  LAW-MUNICIPAL   CORPORATIONS. 

Under  coustitutiunal  .'sanction  the  lesihlature  has  power  to  author- 
ize a  munifipal  corporation  to  erect  and  own  an  eh^ctrio  llpht  plant 
for  supplyiner  lialit  to  its  inhabitants,  and  to  issue  bonds  for  such 
purpose,  t'itlier  with  or  witliout  the  sanction  of  its  individual  citi- 
zens or  taxpayers  as  expressed  in  an  election,     (p.  228.) 

CONSTITUTIONAL    LAW— CURATIVE    S  KATUTES.— The 

rule  in  respect  to  statutes  curins:  defects  in  lejral  proceedings, 
amounting  to  mere  irregularities,  not  extending  to  matters  of  ju- 
risdiction, and  in  the  Absence  of  constitutional  limitations,  Is  that, 
if  the  thing  wanting,  or  which  failed  to  be  done  and  which  con- 
stitutes the  defect  in  the  proceeding,  is  something  the  necessity 
for  which  the  legislature  might  have  dispensed  with  by  prior  stat- 
ute, the  legislature  has  power  to  dispense  with  it  by  subsequent 
statute,  and  if  the  irregularity  consists  in  doing  some  net  or  in 
the  metho<l  of  doing  it,  which  the  legislature  might  have  made 
immaterial  by  prior  law,  it  may  be  made  immaterial  by  a  subse- 
-quent  law.     (p.  229.) 

CONSTITUTION.VL  LAW  —  CI'RATIVE  STATUTES.— If 
the  legislature  has  power  to  authorize  a  municipality  to  issue  bonds 
without  submission  of  the  question  of  an  election  to  its  taxpayers,' 
it  has  power  by  subse(iuent  curative  act  to  declare  that  sucli 
election  as  was  held  wa.s  a  suHicient  predicate  for  the  proper  i-;- 
suance  thereof,  even  though  such  election  was  irregular  and  de- 
fective,    (p.  2.31.) 

CONSTITI'TIONAL  LAW.— THE  WORD  "CITIZENS"  of 
a  municipality,  if  used  in  a  stn  +  i'''^  in  its  popular  sense.;  includes 
aU  of  its  residents  and  inhabitauUs,  whether  they  are  technically 
x-itizens  or  not.     (p.  231.) 

MUNICIPAL  CORPORATIONS  — ORDINANCES  — CURA- 
TIVE STATUTE.— Although  a  provision  in  a  municipal  ordinance 
conferring  power  upon  a  board  to  exclusively  control  the  erection 
■of  an  electric  light  plant,  and  to  expend  the  proceeds  of  bonds 
tlierefor.  and  to  operate  the  plant  wlien  erected,  is  invalid,  it  does 
not  affect  the  other  valid  provisions  of  the  ordinance  or  of  a  cura- 
tive statute  in  relation  thereto,  nor  does  it  defeat  the  proper  is- 
suance and  sale  of  the  bonds,  since  all  of  tlie  powers  can  be  ex- 
ercised only  after  the  bonds  are  issued  and  sold.     (p.  232.) 

CONSTITUTIONAL  LAW— CURATIVE  ACTS.— The  force 
or  validity  of  a  curative  statute  enacted  subsecpiently  to  the  in- 
stitution of  a  suit  Itased  upon  defects  and  irregularities  intended 
to  be  cured  by  such  statute,  but  prior  to  the  judgment  iu  such 
action,  is  not  affected  by  such  suit.     (p.  2.32.) 

INJUNCTION— PLACE  OF  PAYMENT  OF  INTEREST  ON 
BONDS. — If  the  statutory  autliority  to  a  city  to  issue  bonds  eon- 
tines  the  payment  of  the  interest  coupons  tliereon  to  a  speeitic 
place,  it  is  a  material  departure  from  such  authority  to  issue 
bonds,  the  interest  coupons  on  which  are  payable  at  some  other 
place  and  such  issue  may  be  restrained  by  injunction,     (p.  233.) 
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the  aLsence  of  constitutional  limitations,  Judge  Cooley,.  in 
his  work  on  Constitutional  Limitations,  page  457,  states  tlie 
rule  as  follows:  "If  the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defects  in  the  proceeding,  is 
something  tlie  necessity  for  which  the  legislature  might  have 
dispensed  with  by  prior  statute,  then  it'  is  not' beyond  the  power 
of  the  legislature  to  dispense  with  it  by  subsequent  statute. 
And  if  the  irregularity  consists  ^-^  in  doing  some  act,  or  in 
the  mode  or  manner  of  doing  some  act,  which  the  legislature 
niiglit  have  made  immaterial  by  prior  law,  it  is  e(|ually  compe- 
tent to  make  the  same  immaterial  by  a  subsequent  law."  The 
rule  as  here  expressed  has  been  established  by  the  great  weight 
of  judicial  decisions  in  America.  The  curative  act  (I^aws  1899, 
•c.  48GG),  as  expressed  in  its  title,  has  undertaken  to  legalize  the' 
municipal  election  held  March  28,  1899,  and  to  validate  the 
.said  city  ordinance  under  which  it  was  held,  and  to  authorize 
the  issue  of  bonds  as  therein  provided.  By  the  first  section 
•of  this  act  the  said  city  ordinance  and  the  said  election  were 
legalized  and  declared  to  be  valid  and  binding  in  every  respect. 
Ey  the  second  section  of  said  act  the  city  of  St.  Augustine  was 
.authorized  to  proceed  with  the  issuance  of  bonds  to  the  amount 
of  twenty  thousand  dollars  as  provided  in  and  by  said  ordi- 
nance, and  in  manner  and  form  and  in  accordance  with  such 
■ordinances  thereafter  passed  not  in  conflict  with  the  validated 
ordinance ;  and  it  was  declared  that  the  bonds  of  said  city 
issued  in  pur.-uance  of  said  validated  ordinance,  and  ol'  such 
■ordinance  or  ordinances  as  may  be  passed  in  conn.ection  iliere- 
with  were  valid  in  manner,  form  and  eifect  as  issued,  and  to 
be  binding  and  have  full  force,  virtue  and  effect  in  law  and 
equity  against  the  city  of  St.  Augustine.  And  it  was  therein 
•declared  that  the  fact  that  the  proposed  bonds  were  to  be  pay- 
able in  gold  of  standard  weight  and  fineness  should  not  affect 
their  validity.  Section  3  of  said  curative  act  declares  that  said 
act  should  be  construed  to  be  remedial  and  curative  of  any  de- 
fects or  want  of  power  on  the  part  of  said  city  to  pass  said  or- 
dinance, and  to  hold  said  election  and  to  conduct  tlie  same 
in  the  manner  tlic  same  was  held  and  conducted,  and  to  de- 
clare the  result,  and  to  arrive  at  such  results  ^'^^  through 
those  voters  who  voted  at  said  election,  and  the  legalization  of 
•said  ordinance  and  of  said  election  and  the  issuance  of  said 
"bonds  in  pursuance  of  said  ordinance  was  aflimied  as- far  as  tho 
•constitution  of  tho  state  permitted  and  the  legislature  had 
power  to  enact.     This  curative  act,  in  so  far  as  it  could  do  so. 
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the  leg-islature  can  compulsorily  require  a  municipality  here 
to  contract  a  debt  for  a  purely  local  municipal  purpose,  with- 
out its  consent  or  to  validate  bonds  already  issued  illegally  by 
it.  The  bill  assails  the  city  ordina,nce,  the  mode  and  manner 
of  its  adoption,  the  election  held  thereunder,  and  tbe  suffici- 
ency of  the  notice  given  of  the  holding  thereof,  and  the  quali- 
fication of  the  persons  who  voted  thereat,  and  the  form  of  tlie 
bonds  proposed  by  said  ordinance  in  many  particulars  that  it  is 
unnecessary  to  repeat  here;  many  of  these  assaults  may  be  within 
themselves  unfounded  or  insufficient,  independently  of  the  cur- 
ative act,  to  defeat  the  issue  of  the  bonds  sought  to  be  estopped, 
but  in  no  respect  or  particular  is  there  any  defect  or  irregularitv 
pointed  out  or  alleged  against  either  the  city  ordinance  "^"  or 
the  bonds  proposed  that  it  was  not  within  the  power  of  the  legis- 
lature to  cure  and  validate  by  subsequent  legislation  as  it  has 
done.  In  so  far  as  the  alleged  defects  and  irregularities  in  the 
election  held,  and  as  to  the  qualification  of  the  voters  thereat  are 
concerned,  it  is  a  complete  answer  to  say  that  the  legislature 
had  the  power  to  authorize  the  municipality  to  issue  the  bonds - 
in  question  without  a  submission  at  all  of  the  question  to  an 
election  by  the  tax])ayers  of  the  city,  and,  consequently,  under 
the  rule  stated,  it  had  the  power  by  the  subsequent  curative  act 
to  declare  that  such  election  as  was  in  fact  held  was  a  sufficient 
predicate  for  the  proper  issuance  thereof,  'even  though  such 
election  may  have  been  irregular  and  defective,  which  fact  we 
d'O  not  detenu ine. 

The  contention  that  the  ordinance  illegally  confines  the 
furnishing  of  electric  light  only  to  citizens  of  the  city,  we  think 
is  untenable.  It  is  true  that  in  this  connection  the  ordinance, 
nsesthe  word  "citizens,"'  but  we  think  that  it  is  used  therein 
in  its  popular  sense,  including  all  residents  and  inhabitants, 
whether  they  be  technically  citizens  of  the  city  or  not. 

It  is  contended  that  the  ordinance  illegally  delegates  to  the 
board  of  bond  trustees  of  the  city,  who  are  neither  officers  of 
the  city  de  jure  or  de  facto,  powers  and  duties  exclusively  ap- 
pertaining to  the  city  council,  but  it  is  not  contended  that 
there  does  not -exist  an  agency  of  the  city  known  as  such  board 
of  bond  trustees.  The  constituent  members  of  such  board 
are  made  parties  to  the  bills  herein.  The  powers  conferred 
upon  this  board  to  receive  and  countersign  the  bonds  when 
issued  and  to  sell  the  saine,  and  to  receive  the  proceeds  thereof, 
are  of  a  purely  ministerial  or  administrative  character,  and  are 
properly  conferred  upon  them,  as  held  in  the  case  of  ^^'  City 
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selling  any  bonds  t"hat  provided  K"ew  York  or  any  other  point 
than  the  city  of  St.  Augustine  as  the  place  for  the  payment 
of  their  interest  installments  or  coupons. 

The  decree  of  the  court  below  is  reversed,  with  directions 
for  such  further  proceedings  as  shall  be  consistent  herewith. 


A  Curative  Statute  Is  a  law  acting  on  past  casos  and  oxistinjr 
rights.  Its  effect  is  to  validate  irregularities  in  legal  proceedings 
or  to  give  effect  to  contracts  between  parties  wliich  otherwise 
might  fail  for  onvip.siion  to  comply  with  technical,  legal  require- 
Ti\ents:  Meigs  v.  Roberts,  1«')2  N.  Y.  371.  76  Am.  St.  Rep.  322.  5(>  N. 
11  838;  Wingert  v.  Zeigler,  91  Md.  318.  80  Am.  St.  Rep.  453.  46  Atl. 
1074.  If  the  thing  wanted  or  failed  to  be  done,  which  constitutes  the 
<lefect  in  the  proceeding  is  something  the  necessity  for  which  the 
legislature  might  have  dispensed  with  by  prior  statutes,  then  it  is  not 
beyond  power  of  the  legislature  to  dispense  witli  it  by  a  subsequent 
statute;  and  if  the  irregularity  consists  in  not  doing  some  act  or  in  the 
manner  of  doing  some  act  which  the  legislature  might  have  made 
immaterial  by  a  prior  law,  it  is  equally  competent  to  make  the 
same  inmiaterial  by  a  subsequent  law:  Gordon  v.  San  Diego,  101 
Cal.  522,  40  Am.  St.  Rep.  73,  30  Tac.  18.  For  a  curative  statute 
legalizing  a  contract  for  the  construction  and  maintenance  of  an 
*'lectric  light  plant,  see  Windsor  v.  Des  Moinos.  110  Iowa,  175,  80 
Am.  St.  liep.  280,  81  N.  W.  470;  and  for  a  statute  designed  to  vali- 
date prior  proceedings  for  street  improvements,  .«.ee  Nottage  v.  \\<]\ 
land.  35  Or.  539,  70  Aim.  St.  Rep.  513,  58  Tac.  883. 

A  Curative  Act  Passed  After  the  Commencement  of  an  Action 
disputing  the  legality  of  certain  proceedings,  cured  by  the  passage 
of  such  act,  is  a  defense  to  the  action:  Windsor  v.  Des  Moines,  110 
Iowa,  175,  80  Am.  St.  Rep.  2S0.  81  N.  W.  470.  See.  too.  Fish  v. 
Chicago  etc.  Ry.  Co.,  82  Minu.  0,  83  Am.  St.  Rep.  398,  81  N.  ^\■. 
458. 


ATLANTIC,  SUWANXEE  RIVETS  AND  GULF  RAILWAY 

COMPANY  V.  STATE. 

[42  Fla.  358,  29  South.  318.] 

STATUTES-  REMEDY.— If  a  statute  provides  a  remedy  for 
■enforcing  compliance  with  its  requirements  by  the  rendition  of  "de- 
<Tees"  and  the  appointment  of  '"receivers."  it  contemplates  a  pro- 
ceeding in  eqnity.  and  a  proceeding  to  enforce  the  statute  may  be 
brought  in  that  court,     (pp.  234,  235.) 

COXSTITT'TIOXAL  LAW— RAILROADS— COMPEI.LING 
TO  CONSTRUCT  SWITCHES,  SIDETRACKS,  ETC.— It  is  a  con- 
stitutional exercise  of  the  police  power,  in  proi>er  cases,  to  compel 
raili-ojid  companies  whose  roads  cross  or  meet  each  other,  to  con- 
struct switches,  sidetracks,  and  connections,  to  enable,  them  to 
trans]iort  cars  to  and  from  each  other's  lines.  Such  exercise  of  the 
police  power  does  not  constitute  u  taking  of  property  without  just 
compensation,     (p.  234.) 
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"Sec.  3.  Tliat  it  shall  be  the  duty  of  all  railroad  companies 
or  other  common  carriers  to  receive  from  connecting  lines  cars 
loaded  with  freight,  or  empty  cars,  and  transport  the  same  to- 
their  destination,  or  to  such  other  connecting  line  as  they  may 
he  consigned  to,  and  return  such  cars  to  the  connecting  line 
from  which  they  are  received,  and  to  deliver  to  the  connecting 
line?  cars  loaded  Avith  freight,  or  em])ty  cars,  as  they  may  he 
consigned;  and  no  railroad  company  in  this  state  shall  charge 
or  collect  any  higher  rate  of  freight  or  wheelage  than  would 
he  charged  for  transporting  and  delivering  freights  to  indi- 
viduals between  the  point  of  receipt  and  the  point  of  delivery.'* 

''Sec.  5.  If  any  railroad  company  shall  fail  or  refuse  to 
comply  with  the  provisions  of  section  1  of  this  act,  it  shall  be 
the  duty  of  the  state's  attorney  of  the  judicial  circuit  in  which' 
is  situated  tlie  line  of  railroad  whore  the  action  is  attempted 
to  institute  suit  against  the  offending  company  in  the  circuit 
court,  and  on  the  facts  heing  proven  it  shall  be  the  duty  of 
the  judge  of  tlie  circuit  court  to  render  a  decree  requiring  a 
compliance  with  tlie  conditions  of  section  1;  and  if  the  railroad 
company ■  shall  fail  or  refuse  to  obey  said  decree,  it  shall  Ic 
the  further  duty  of  the  judge  of  the  circuit  court,  upon  the 
fact  of  such  refusal  being  made  known  to  him,  to  appoint  a 
receiver  for  such  road,  who  shall  have  such  sidetracks,  switches 
and  connections  made  as  may  be  necessar}',  con  forming  to  the' 
rules  of  said  road  in  placing  danger  signals,  putting  in  switches 
and  passing  trains  during  the  construction  of  such  work;  and 
the  state  shall  not  be  liable  for  any  damages  from  accident 
caused  by  and  ^^*^  during  the  construction  of  said  wori  when 
the  aforesaid  rules  have  been  complied  with;  and  the  cost  of 
"the  construction  of  the  sam.e  shall  be  a  lien  on  said  road  para- 
mount to  all  others;  provided,  that  all  costs,  charges,  and  a 
reasonable  fee  for  the  state's  attorney  shall  be  decreed  against 
tlie  railroad  company  in  the  cases  where  a  decree  is  rendered 
against  said  company." 

As  to  the  first  point,  the  court  is  of  opinion  that  in  view 
of  the  nature  of  the  decree  to  be  rendered  and  the  character 
and  extoit  of  the  relief  granted  bv  the  fifth  section  of  the 
act,  the  remedy  is  in  chancery.  The  chancery  court  is  the 
only  court  that,  technically  speaking,  renders  "decrees"  and 
■appoints  "receivers,"  and  both  of  these  are  in  terms  provided 
for  by  the  statute.  Appellant  does  not  deny  that  if  the 
statute  contemplates  a  proceeding  in  equity,  that  this  pro- 
ceeding was  properly  brought  in  that  court.     We  think'  the- 
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niGGTXBOTHAM  v.  STATE. 
[42   Fla.    573,    29    South.    410.] 

JURY  TRIAL.— INSTRUCTIONS  ALREADY  SUBSTAN- 
TIALLY GIVEN  need  uot  be  repeated,  though  couched  In  dififereut 
language,     (p.  238.) 

LARCENY— PROPERTY  TAKEN  UNDER  BELIEF  OF 
OWNERSHIP. — If  a  person  takes  the  property  of  another,  honestly 
believing  It  to  be  his  own,  or  that  he  has  a  right  to  its  possession, 
he  is  not  guilty  of  larceny,     (p.  238.) 

EVIDENCE— OPINION.— THE  PHYSICAL  OR  MENTAL 
CONDITION  OR  APPEARANCE  of  a  person,  or  his  manner, 
habit,  or  conduct,  may  be  proved  by  the  opinion  of  a  nonexpert 
■witness,  founded  on  observation,     (p.  239.) 

EVIDENCE— OPINIONS.— An  inference  necessarily  Involv- 
ing certain  facts  may  be  stated  in  evidence  without  the  facts,  the 
inference  being  an  e(]uivalent  to  a  specification  of  the  facts,  but  if 
the  facts  are  uot  necessarily  involved  in  the  inference,  they  must 
be  stated,     (p.  239.) 

EVIDENCE.— AN  OPINION  constituting  a  mere  shorthand 
rendering  of  the  facts  is  admissible  in  evidence  suljject  to  cross- 
examination  as  to  the  facts  on  which  it  is  based,     (p.  239.) 

EVIDENCE.— AN  OI'INION,  so  far  as  it  consists  of  a  statf^ 
ment  of  the  effect  produced  on  the  mind,  is  primary  evidence,  and 
admissible  whenever  a  condition  of  things  is  such  that  it  cannot 
be  reproduced  and  made  palpable  in  the  concrete  to  the  jtirv.  iji 
239.) 

EVIDENCE.— WHEN  PART  OF  AN  ANSWER  to  a  ques- 
tion is  admi.ssible  and  part  inadmissible,  a  motion  to  strike  out  sndi 
answer  is  proi)erly  refused,  unless  it  is  confined  specifically  to  tin 
Inadmissible  portion,     (pp.  239,  2-40.) 

CRIMINAL  LAW.— VERDICTS  in  criminal  cases  should  be 
certain,  and  import  a  definite  meaning,  free  from  any  ambiguity: 
but  any  words  which  convey,  beyond  reasonable  doubt,  the 
meaning  and  intention  of  the  jury  are  sufficient,  and  all  fair  in- 
tendments must  be  made  in  support  of  the  verdict.  If  the  inten- 
tion is  clearly  manifested,  bad  sjjelling  or  faulty  grammar  does  not 
vitiate  the  verdict.  Tliat  "We,  the  jury,  find  the  defendant  guily"^ 
is  a  good  verdict,     (p.  240.) 

APPELLATE  PRACTICE.— AFFIDAVITS  used  in  support 
of  a  motion  for  a  new  trial,  unless  evidenced  to  it  by  a  bill  of  ex- 
ceptions, cannot  be  considered  on  appeal,     (p.  241.) 

R.  B.  Bullock,  for  the  appellant. 

W.  B.  Lamar,  attorney  general,  for  the  appellee. 

574  TAYLOR,  C.  J.  The  plaintiff  in  error,  hereinafter  re- 
ferred to  as  the  defendant,  was  indicted  at  the  fall  term,  189 J', 
of  the  circuit  court  for  ^Marion  county  for  the  larceny  of  a 
cow,  and  was  tried,  convicted  and  sentenced  at  tlie  spring  term, 
1900,  of  said  court  and  seeks  a  reversal  by  writ  of  error.  The 
defendant  at  the  trial  requested  four  several  charges  that  were 
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^ct  of  butchering  the  cow  in  question,  was  asked  tJie  following 
•question  by  tlie  state  attorney:  "When  you  went  up  there  and 
found  your  cow  in  Mr,  Higginbotham's  slaugliter-liouse,  how 
■did  he  appear,  how  did  he  look  when  you  approaclicd  him?" 
The  question  was  objected  to  on  the  ground  tliat  it  sought  the 
opinion  of  the  witness,  and  was  therefore  inadmissible.  The 
objection  was  overruled,  and  such  ruling  is  assigned  as  error. 
The  witness  answered  as  follows:  "Jle  looked  plum  lost,  could 
^ny  nothing,  could  hardly  talk,  choked  up  like,  looked  just 
like  a  man  who  had  done  something  and  been  caught  up  with, 
nervous  like."  The  defendant  moved  to  strike  out  this  answer 
on  the  ground  that  it  was  an  expression  of  opinion  by  the  wit- 
ness; the  judge  overruled  the  motion  and  such  ruling  is  as- 
signed as  error.  There  was  no  error  in  either  of  these  rulings.' 
While,  as  a  general  rule,  witnesses  are  required  to  testify  to 
facts,  and, to  withhold  their  opinions  derived  from  such  fact-, 
yet  there  are  exceptional  cases,  and  one  of  such  exceptions  is 
that  "the  physical  or  mental  condition  or  appearance  of  a  per- 
son, or  his  manner,  habit  or  conduct,  may  be  proved  by  the 
opinion  of  an  ordinary  witness,  founded  on  observation"':  Liw- 
son  on  Expert  and  Opinion  Evidence,  rule  G-1,  p.  46t>.  The 
line  of  distinction  between  cases  where  an  ordinary  witness  is 
permitted  to  testify  to  his  opinion  or  conclusions,  and  those 
where  it  is  not  pennissiblo,  is  tersely  stated  in  Wharton  on 
Criminal  Evidence,  sections  458,  459  and  4.60,  as  follows:  ""'''' 
*'An  inference  necessarily  involving  certain  facts  may  be  stated 
without  the  facts,  the  inference  being  an  equivalent  to  a  speci- 
fication of  the  facts;  but  Avhen  the  facts  are  not  necessarily  in- 
volved in  the  inference — e.  g.,  when  the  inference  may  be  sus- 
tained upon  any  one  of  several  distinct  phases  of  fact,  none  of 
wliich  it  necL'Ssarily  involves — then  the  facts  must  be  stated. 
In  otlier  words,  when  the  opinion  is  the  mere  shorthand  ren- 
dering of  the  facts,  then  tlie  opinion  can  be  given,  subject  to 
■cross-examination  as  to  the  facts  on  which  it  is  based.  Opin- 
ion, so  far  as  it  consists  of  a  statement  of  an  effect  produced 
on  the  mind,  becomes  primary  evidence,  and  hence  admissible 
Avhenever  a  condition  of  things  is  such  that  it  cannot  be  repro- 
duced and  made  palpable  in  the  concrete  to  the  jury":  jMann 
V.  State,  23  Fla.  610,  3  South.  207;  Commonwealth  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Rep.  401 ;  Carney  v.  State,  79 
Ala.  14;  People  v.  Lilly,  38  Mich.  270;  Tobin  v.  Shaw,  45  Me. 
331,  71  Am.  Dec.  547*^;  Culver  v.  Dwight,  G  Gray,  444;  State 
V.  Hudson,  50  Iowa,  157;  Carroll  v.  State,  23  Ala.  28,  58  Am. 
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The  eighteenth  assignment  of  error  is  expressly  abandoned. 

The  nineteenth  and  twentieth  assignments  of  error  contend 
that  the  court  below  erred  in  refusing  the  motion  for  new 
trial  on  the  grounds  that  the  verdict  was  contrary  to  the  evi- 
dence, and  witliout  evidence  to  support  it.  It  will  be  useless 
"to  cumber  the  records  with  a  rehearsal  of  the  voluminous  testi- 
mony in  the  case.  It  is  sufficient  to  say  that  though  it  was 
conflicting,  that  for  the  state  was  abundantly  sufficient  to  sus- 
tain the  verdict  found.  The  jury  by  their  verdict  have  settled 
the  conflicts  on  the  side  of  the  state,  and  it  is  not  for  the  appel- 
late court  to  interfere  with  their  solution  of  it,  in  the  absence 
of  anything  tending  to  suggest  that  it  was  induced  by  influ- 
ences deliors  the  evidence  in  the  case. 

The  twoniy-first  assignment  of  error  is  abandoned  here. 

The  twenty-second  and  last  assignment  of  error  is  the  denial 
of  the, motion  for  new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  The  motion  for  new  trial  is  •  copied  twice  in 
the  transcript.  It  appears  first  in  the  record  paper,  and  is 
there  followed  by  affidaWts  purporting  to  sustain  the  ground 
therein  of  newly  discovered  evidence;  then  it  appears- again  by 
itself,"  unacconi])ani(.'d  by  any  affidavits,  in  tlie  bill  of  excep- 
tions. The  universal  rule  established  here,  as  well  as  in  other 
American  courts,  is  that  an  appellate  court  cannot  consider. 
affidavits  used  in  support  of  a  motion  for  new  trial  unless  they 
are  evidenced  to  it  by  a  bill  of  exceptions;  I?eynolds  v.  State, 
33  Fla.  301,  14  South.  723;  Stewart  v.  ^^^  Wyoming  Cattle 
Ranch  Co.,  128  IT.  S.  383,  9  Sup.  Ct.  Eep.  101;  Ross  v.  Garey, 
7  How.  (Miss.)  47;  Anderson  v.  Sloan,  1  Colo.  33;  Von  Glahn 
V.  Brennan,  81  Cal.  261,  22  Pac.  596;  Ray  v.  Mii^on,  6  Neb. 
101;  Berry  v.  Smith,  2  Okla.  345,  35  Pac.  576;  Vanderbilt  v. 
Johnson,  3  Scam.  48;  Matlock  v.  Todd,  19  Ind.  130;  Perogo 
V.  Dodge,  9  Utah,  3,  33  Pac.  221.  And  in  Merchants'  Nat. 
Bank  of  Jacksonville  v.  Qrunthal,  38  Fla.  93,  20  South.  809, 
it  is  said:  "The  only  evidence  for  an  appellate  court  as  to  mat- 
ters that  appear  of  record  is  the  record  proper,  duly  certified 
by  the  clerk  of  the  court  who  is  the  custodian  of  them;  and, 
as  to  matters  not  of  record,  or  in  pais,  the  judge's  certificate 
to  a  bill  of  exceptions  containing  them  is  the  only  evidence." 
Affidavits  presented  to  the  trial  coui-t  in  support  of  motions 
for  new  trial  are  purely  matters  in  pais'  that  can  be  authori- 
tatively evidenced  to  an  appellate  court  for  review  only  in 
and  by  a  bill  of  exceptions  duly  certified  and  signed  by  the 

Am.    St.    Rep.,   Vol.    LXXXIX.— 16 
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CHICAGO  V.  CHICAGO  LEAGUE  BALL  CLUB. 

[19G  111.  54,  G3  N.  E.  005.] 

MUNICIPAL  CORPORATIONS.— THE  DUTY  TO,  SUP- 
PRESS riots  aud  prevent  mobs  and  disorderly  asseniblages,  im- 
posed upon  cities,  is  public  or  governmental  in  character.  In  th(^ 
discharge  thereof,  the  city  acts  as  a  public  agency  of  the  state.  <[). 
24G.) 

MUNICIPAL  CORPORATION— SUPPREiSSION  OF  RIOTS 
—POWER  TO  CALL  OUT  MILITIA.— It  is  not  within  the  power  of 
the  legislature,  nor  has  it  attempted  to  confer  ui)on  cities  and 
villages,  independent  or  primary  power  to  employ  the  militia  of  the 
state  in  Quolling  riots  and  overcoming  tumults,     (p.  247.) 

MUNICIPAL  CORPORATIONS  — SUPPRESSION  OF 
TIIOTS. — Primarily,  the  duty  of  protecting  lives  and  property  from 
the  unlawful  violence  of  mobs  or  rioters  rests  In  the  state.  This 
•duty  is  not  devested,  nor  in  any  degree  impaired  or  diminished,  by 
the  delegation  of  various  powers  to  municipalities,     (p.  247.) 

MUNICIPAL  CORPORATIONS— SUPPRESSION  OF  RIOTS- 
LIABILITY  FOR  EXPENSE.— If  a  riot  assumes  such  proportions 
in  a  city  that  it  becomes  necessjiry  that  the  state  interfere  and 
-exert  its  supreme  power  by  calling  out  the  militia  to  suppress  It,  to 
that  extent  the  state  is  the  actor,  and  the  burden  of  expense  incurred 
through  its  acts  is  not  to  be  borne  by  the  city.     (p.  248.) 

RIOTS— DUTY  OF  STATE  TO  SUPPRESS.— The  duty  of 
the  state  to  interfere  to  suppress  tumult,  riot,  and  unlawful  vio- 
lence, within  a  city,  does  not  necessarily  depend  upon  the  decision 
of  its  mayor,  or  notification  by  that  oliicer  that  a  stiite  of  lawless- 
ness and  violence  exists,     (p.  249.; 

MUNICIPAL  CORPOR.VTIONS— SUPPRESSION  OF  RIOTS 
—EXPENSE  OF  SHELTERING  MILITIA.— A  city  is  not  liable 
for  the  expense  of  shelt(>ring  the  militia  or  for  damage  done  by  it, 
Avh(Mi  it  is  sent  into,  and  camped  within,  the  city,  for  the  purpose 
of  quelling  a  riot,' or  other  tumult,  even  though  the  camp  ground 
where  the  troops  are  quartered  is  occupied  by  the  direction  of  the 
>mayor  of  the  city.     (pp.  249,  250.) 

(243) 
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docketccl  in  the  circuit  court,  and  upon  a  trial  before  the 
court,  a  jury  having  been  waived  by  agreement  of  the  parties, 
judgment  was  entered  in  favor  of  tlie  appellee  club  in  the  sum 
of  four  thoupand  seven  hundred  and  sixty-one  dollars.  On  a 
second  appeal  to  the  said  appellate  court  this  judgment  was 
affirmed.  The  city  has  brought  the  cause  into  this  court  by  a 
further  appeal. 

The  only  assignments  of  error  necessary,  in  the  view  we 
have  taken  of  the  case,  to  be  couj-idered,  are  those  relating  to 
the  action  of  the  court  in  passing  upon  certain  propositions  of 
law  in  the  case.     Such  propositions  were  as  follows: 

"1.  That  no  liability  arose  against  the  defendant  by  reason, 
of  the  occupation  by  the  state  militia  of  the  premises  de- 
scribed in  plaintiff's  declaration  during  the  month  of  July, 
1894,  as  testified  to  in  this  case,  or  by  reason  of  any  destruction 
of  property  by  the  militia  at  that  time." 

"5.   That  the  occupation  by  the  militia  of  said  ball  .ground  ■ 
^as  the  act  of  the  state,  and  not  of  the  city,  the  defendant,  and 
the  militia  were  in  no  sense  the  agents  ^^  or  servants  of  the  ■ 
city,  and  their  occupation  of  said  ball  park  in  no  sense  created 
a  liability  on  ilio  part  of  the  city,  nor  is  the  city  liable  for  any 
act  of  de.^truclion  or  waste  by  the  militia." 

"6.  That  the  occupation  of  the  ball  park  by  the  militia  was 
the  act  of  the  state,  and  not  of  the  city,  and  the  militia,  during 
rflU  said  occupation,  were  under  the  orders  of  the  state  and  not 
of  the  city,  and  such  occupation,  and  any  waste  or  destruction 
suffered  on  account  of  the  same,  created  liability  on  the  state 
only,  if  upon   anyone." 

The  court  ruled  these  propositions  did  not  state  correct  prin- 
ciples of  law  applicable  to  the  case.  The  action  of  the  trial 
court  in  ruling  on  these  propositions  was  in  obedience  to  the 
views  expressed  by  the  appellate  court  in  the  opinion  rendered 
when  the  judgm.ent  first  entered  in  the  circuit  court  was  re- 
versed, but  we  are  unable  to  accept  as  correct  the  principle  an- 
nounced by  the  appellate  court. 

The  people,  in  their  original  sovereign  capacity,  adopted  the 
constitution  of  18T0  in  order,  as  they  declared  in  the  preamble 
to  the  organic  instrument,  "to  form  a  more  perfect  govern- 
ment, establish  justice,  insure  domestic  tranquility,  provide  for 
the  common  defense,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity."  The 
general  assembly,  in  whom  the  constitution  vested  the  power 


Sa;„    [Illinois^ 

1  order  tlie 

'illc^  tranquility 

'     of  the  citi- 

on   of  tlie 

G  agencies 

Tons.  ,  In- 

-elebtcd  to 

t'ctive  ter- 

nuiij^powers  as 

" '.ill trust  ***^  to 

rcatcd  -for 

'\orafe  li+'o 

jTlfin  11 10 

of^nhe'^general  . 
'Mi ties  of  two  '.; 
•;Iutie?  aiii'l 


"ilujin  as  a 

.l<  (' 
'r 


Tiiili^  '^ 

1  u  I  1     t  C '     ill 

>them  to 


,    1       ♦ 


IS  not- 
alone 


April,  1902.]    Chicago  v.  Chicago  League  Ball  Club.      247 

commander  in  cliief  of  the  military  forces  of  the  state  (except 
when  called  into  the  service  "^  of  tlie  United  States),  and  in- 
vests him  with  the  sole  power  to  direct  the  militia  to  be  em- 
ployed to  aid  in  the  execution  of  the  laws  of  the  state. 

It  is  not  within  the  power  of  the  general  assembly  to  confer 
upon  cities  and  villages  independent  or  primary  power  to  em- 
ploy the  militia  of  the  state  in  quelling  riots  and  overcoming 
tumults,  and  no  enactment  of  the  law-making  body  of  the 
state  indicates  it  to  be  the  legislative  intent  these  municipal- 
ities should  be  charged  with  the  entire  burden  of  preserving 
the  public  peace,  and  preventing  violence  and  disorder  of 
this  character  within  their  respective  limits  under  all  and 
every  emergency.  Primarily,  the  duty  of  protecting  the  lives' 
and  property  of  the  citizen  from  the  unlawful  violence  of  mobs 
or  rioters  rested  in  the  state,  and  this  sovereign  duty  was  not 
devested  or  in  any  degree  impaired  or  diminished  by  the  delega- 
tion of  power  to  the  municipalities  of  the  state,  but  the  obliga- 
tion of  the  state  to  preserve  the  public  peace  and  tranquility 
and  execute  the  laws  remained  in  full  vigor  as  an  inalienable 
eovcreign  prerogative  and  duty.  In  recognition  of  this  public 
and  supreme  duty  the  general  assembly  enacted  the  act  en- 
titled "An  act  to  secure  the  peace  and  good  order  of  society, 
to  quell  riots  or  disturbances,  to  secure  the  execution  of  the 
laws  and  to  provide  for  special  deputy  sheriffs,  and  for  calling 
out  and  using  the  military  force  of  the  state  for  the  preserva- 
tion of  the  peace  and  the  protection  of  property,"  approved 
June  16, 1887,  in  force  July  1, 1887:  Laws  1887,  p.  239.  Section 
7  of  the  act  is  as  follows:  "Whenever  there  is  in  any  city,  to^\^l 
or  county  a  tumult,  riot,  mob  or  body  of  men  acting  together 
by  force  with  attempt  to  commit  a  felony,  or  to  offer  violence 
to  persons  or  property,  or  by  force  or  violence  to  break  or  resist 
the  laws  of  the  state,  or  when  such  tumult,  riot  or  mob  is 
threatened,  and  the  fact  is  made  to  appear  to  the  governor,  it 
shall  be  his  duty  to  order  such  military  force  as  he  may  deem 
necessary  to  aid  the  ^^  civil  authorities  in  suppressing  such 
violence  and  executing  the  law." 

Section  5  of  this  act  and  section  13  of  article  2  of  the  city 
and  village  act,  confer  upon  the  mayors  of  the  different  cities 
of  the  state  the  power  to  advise  or  make  known  to  the  gover- 
nor that  the  assistance  of  the  state  is  needed  to  enable  the  au- 
thorities of  the  "city,  acting  as  representatives  of  the  state,  to 
suppress  unlawful  violence  and  execute  the  law  in  their  respec- 
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mander  iu  chief  are  conjointly  engaged,  each  in  his  respec- 
tive position  of  rank  or  superiority,  as  the  agents  of  the  general 
government  of  the  state,  in  all  matters  relating  to  the  control, 
support  and  maintenance  of  the  armed  force  of  the  state.  The 
powers  given  to  the  city  have  proven  inadequate  to  the  ex- 
igency, and  the  powers  reserved  in  the  state  are  employed  for 
that  reason.  The  duty  of  the  state  to  so  interfere  to  sup- 
press tumult,  riot  and  unlawful  violence  does  not  necessarily 
depend  upon  the  decision  of  the  mayor  of  the  city  or  notifica- 
tion by  that  officer  that  a  slate  of  lawlessness  and  violence  ex- 
ists which  is  beyond  the  power  of  the  civil  authorities  to  con- 
trol. Section  1  of  said  article  10  of  the  military  and  naval 
code  (Kurd's  Stats.,  c.  129,  p.  16-i3),  authorizes  the  governor 
to  act  when  the  fact  exists  and  in  any  way  is  made  to  appear  to 
him.  There  is  no  statute  requiring  cities  and  villages  to  defray 
any  portion  of  tlie  expenses  attendant  upon  the  movements  of 
the  militia  of  the  state.  There  is  no  statutory  provision  for 
the  ***  equipment,  maintenance  or  support  of  the  military 
forces  otherwise  than  at  the  expense  of  the  people  of  the  state. 
The  employment  of  this  arm  of  the  state  government  does  not 
oast  upon  any  local  subdivision  of  the  state  the  expense  of  tli 
maintenance  of  the  forces,  nor  are  counties,  cities,  or  villat;'- 
answerable  for  the  damages  to  person  or  property  occasioned  by 
the  torts  or  trespasses  of  the  officers  or  privates  of  the  militia 
It  is  for  the  state,  in  its  sovereign  capacity,  to  dctermir.o 
whether  compensation  will  be  made  out  of  its  treasury.  Of 
that  we  will  not  speak.  It  is  sufficient  for  all  the  purposes, of 
this  decision  the  burden  has  not  been  thrown  upon  the  appel- 
lant city. 

The  state  has  imposed  upon  municipalities  the  liability  of 
making  partial  restitution  for  injury  or  danuige  occasioned  to 
real  or  personal  property  (not  in  transit)  by  a  mob  composed 
of  twelve  or  more  persons:  Crim.  Code,  c.  38,  sec.  25Ga.  It  is 
argued  the  presence  and  assistance  of  the  militia  will  likely 
operate  to  relieve  cities  of  much  of  the  danger  of  liability 
under  this  statute,  and  that  therefore,  upon  grounds  of  ab- 
stract justice  and  right,  the  cities  should  be  held  to  be  respon- 
sible for  the  expense  of  sheltering  the  troops  on  such  occasions. 
The  legal  liability  of  a  city  or  village  cannot  be  predicated 
alone  on  the  merits  or  justice  of  a  claim.  Statutory  power  to 
create  the  indebtedness  or  incur  the  liability  must  be  found.  1  f 
this  were  not  so,  would  it  not  be  equally  consonant  with  reasoa 
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appointed  as  such,  and  the  assifrnee  has  not  rntlfiod  his  acts  nor 
held  him  out  as  an  ajrent.  and  neitlier  the  purchaser  nor  his  assign 
can  hold  title  to  the  judgment  as  against  the  true  owner,     (up   254 
255.) 

JUDGMENTS.-FILING  AN  ASSIGNMENT  of  judgment 
with  the  clerk  of  the  court  is  not  constructive  notice  to  anyon£. 
(p.  255.) 

ASSIGNMENTS.— JUDGMENT  FOR  DAMAGES  for  per- 
sonal injury  is  not  assignable,  and  all  that  can  be  transferred  i» 
an  equitable  title,     (p.  25G.) 

Defrees,  Brace  &  Eitter,  for  the  appellant. 

G.  Sawin,  for  the  appellees. 

m  CARTWEIGHT,  J.  On  December  11,  1894,  appellant, 
Ida  E.  Schmidt,  who  was  then  a  minor,  suing  by  James  W. 
Hurdle,  her  next  friend,  recovered  a  judgment  against  the  city 
of  Chicago,  one  of  the  appellees,  for  five  thousand  dollars  dam- 
ages for  a  personal  injury.  The  suit  was  prosecuted  by  the 
People's  Casualty  Claim  Adjustment  Company,  a  corporation, . 
under  a  contract  with  the  parents  of  appellant  by  which  the 
corporation  was  to  receive  for  its  services  one-fourth- of  tlu' 
amount  collected  in  case  of  settlement  and  one-third  in  case  '»[ 
suit.  Charles  AV.  Beck  ,was  president  and  manager  of  the  cor- 
poration, and  shortly  before  the  rendition  of  the  judgment,  at 
his  suggestion  and  procurement,  George  M.  Shaver,  one  of  the 
appellees,  was  appointed  guardian  of  the  appellant  by  the  pro- 
bate court  of  Cook  county.  Afterward  there  were  negotia- 
tions for  the  sale  ^^^  of  the  judgment  to  Amos  H.  Perkins, 
whom  one  Holmes  seems  to  have  found  as  a  purchaser  at  four 
thousand  three  hundred  and  seventy-five  dollars.  Beck  had 
spoken  to  Shaver,  the  guardian,  about  selling  the  judgment, 
and  obtained  an  order  of  the  probate  court  March  4,  1895,  for 
its  sale  through  an  attorney  of  the  corporation.  This  order 
recited  that  Shaver,  the  guardian,  had  presented  his  petition, 
and  it  appeared  to  the  court  that  there  was  no  favorable  pros- 
pect of  the  payment  of  the  judgment  at  an  early  day ;  that  the 
parents  of  the  minor  were  poor  and  unable  to  properly  care  for 
her;  that  petitioner  had  received  an  offer  of  four  thousand 
three  hundred  and  seventy-five  dollars,  which  was  a  good  one 
under  the  circumstances,  and  that  the  minor  was  in  need  of 
immediate  medical  and  surgical  attention  and  in  need  of 
money.  It  was  therefore  ordered  that  the  petitioner,  as  guar- 
dian, have  leave  to  compound  and  sell  the  judgment  for  not  less 
than  four  thousand    three  hundred  seventy-iive  dollars.     Beck 
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appellees.  Each  of  the  assignments  was  filed  with  the  clerk  of 
the  court  where  the  judgment  was  rendered.  Neither  Shaver' 
nor  appellant  knew  anything  of  the  delivery  of  the  assignment 
and  there  was  no  report  of  the  sale  to  the  probate  court.  The 
proceeds  were  never  received  by  Shaver  nor  accounted  for  in 
any  way.  Appellant  became  eighteen  years  of  age  July  10,  1897, 
and  she  and  her  mother  began  to  make  inquiries  about  the  judg- 
ment. On  July  13,  1897,  r)eck  wrote  to  appellant's  mother  that 
it  would  be  some  time  before  they  could  get  the  money;  that  it 
was  not  yet  on  the  appropriation,  and  would  probably  be  put  on 
the  appropriation  next  year  and  then  paid  after  that.  On  Aug- 
ust 11,  1897,  ^-^^  the  probate  court  entered  an  order  reciting 
that  Sliaver  had  presented  his  report  showing  that  the  estate  of 
the  minor  consisted  of  said  judgment,  which  remained  unpaid, 
and  it  appeared  to  the  court  that  no  sale  had  been  made  un- 
der the  order  of  March  4,  1895,  authorizing  the  sale  of  the 
judgment.  The  order  authorizing  the  sale  of  the  judgment 
was  vacated  and  set  a^idc,  and  leave  given  the  guardian  to  as- 
sign and  transfer  the  judgment  to  his  ward.  On  August  12, 
1897,  Shaver, '  as  guardian,  executed  an  assignment  of  the 
judgment  to  appellant,  and  an  order  was  entered  reciting  su<  li 
assignment  and  Shaver  was  discharged  as  guardian.  Beck  de- 
livered the  assignment  to  a})i>ellaiit  and  told  her  the  judgment 
would  be  paid  in  about  two  years ;  that  it  had  not  been  paid 
sooner  because  it  had  to  go  according  to  its  turn,  and  advised 
her  to  keep  the  assignment  in  a  safe  place.  She  put  it  under 
her  carpet,  and  saw  Beck  afterward,  when  he  told  her  the  judg- 
ment had  not  been  paid  and  she  would  have  to  wait.  On  Feb- 
ruary 8,  1899,  Beck  wrote  to  appellant's  mother  that  he  would 
look  up  the  judgment  and  see  when  it  would  be  paid.  On  Feb- 
ruary 20,  1899,  he  wrote  appellant  that  he  had  not  been  able 
to  find  out  the  exact  status  of  the  judgment  and  when  the  city 
Avould  pay  it,  but  would  write  her  as  soon  as  he  had  found  out; 
that  he  had  found  there  had  been  several  transfers  and  was 
quite  surprised,  and  when  he  found  out  when  the  judgment 
would  be  paid  he  would  take  steps  to  enforce  its  payment  to 
her.  The  city  had  been  paying  interest  on  the  judgment  to 
the  several  assignees,  the  last  payment  being  January  27,  1899. 
About  the  time  of  this  last  letter  appellant  first  discovered  the 
facts,  and  she  filed  the  bill  in  this  case  for  the  purpose  of  set- 
ting aside  and  vacating  the  assignment  to  Perkins  and  the  sub- 
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authority  to  make  the  delivery  and  receive  the  payment.  Per-. 
kins  had  notice  that  Beck  was  not  the  owner  of  the  judgment 
and  was  not  entitled  to  the  proceeds,  but  that  they  belonged 
to  the  guardian,  and  that  Beck  could  only  receive  them  as  agent 
for  the  guardian,  and  it  was  therefore  incumbent  on  him  to  as- 
certain what  Beck's  authority  was.  The  guardian  never  author- 
ized Beck  to  deliver  the  assignment  or  receive  payment,  and 
never  knew  of  the  act  until  it  was  discovered  after  his  discharge, 
shortly  before  this  suit  was  begun.  The  filing  of  the  assign- 
ments with  the  clerk  of  the  court  did  not  operate  as  constructive 
notice  to  the  guardian  or  appellant.  They  were  not  required  to 
be  recorded  and  were  not  contemplated  by  the  statute  as  public 
records,  and  would  not  amount  to  constructive  notice  to  anyone: 
Wade  on  Law  of  Xotice,  sec.  119;  Bourland  v.  County  of 
Peoria,  16  111.  538;  Betser  v.  Eankin,  77  111.  289.  The  guar- 
dian never  received  any  part  of  the  proceeds  and  never  rati- 
fied the  sale  or  the  act  of  Beck  in  any  manner.  The  mere 
fact  that  Beck  assumed  to  act  as  agent  in  delivering  the  as- 
signment and  receiving  the  payment,  without  the  knowledge 
or  subsequent  ratification  of  the  guardian,  was  not  sufficient  to 
prove  the  agency.  It  is  beyond  question  that  the  guardian 
never  held  Beck  out  as  having  authority  to  receive  payment, 
unless  it  was  by  the  single  act  of  leaving  the  assignment  for 
safekeeping  in  the  vault  of  a  corporation  of  which  Beck  wa> 
the  manager,  and  the  only  reason  Perkins  had  for  assuming 
that  Beck  was  the  agent  of  the  guardian  was  that  he  had  posses- 
sion of  the  assignment.  Beck  was  not  an  attorney  or  broker, 
and  the  sale  of  judgments  was  not  within  the  scope  of  the  usual 
business  carried  on  by  him,  from  which  an  inference  of  author- 
ity might  arise.  It  is  true,  that  ^^"^  where  a  person  has  pos- 
session of  a  promissory  note  which  is  due  and  payable,  it  may 
be  inferred  that  he  has  authority  to  receive  payment  of  it: 
Stiger  V.  Bent,  111  111.  3-28.  But  authority  to  receive  payment 
oannot  be  inferred  from  possession  when  the  paper  is  not  due: 
Fortune  v.  Stockton,  182  111.  -154,  55  N".  E.  367.  And  the  mere 
possession  of  personal  property  does  not  generally  authorize  an 
inference  of  power,  as  agent,  to  sell  it  and  receive  the  proceeds. 
So  far  as  appears,  Perkins  made  no  inquiry  as  to  Beck's  au- 
thority, but  from  the  mere  possession  of  the  paper  dealt  with 
him  and  paid  with  a  check  payable  to  the  order  of  Beck.  He 
thereby  put  it  in  the  power  of  Beck  to  misapply  the  proceed* 
and  defraud  the  iruardian.     He  might  have  protected  himself 
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Appellant  has  a  right  to  have  the  assignments  set  aside 
and  to  collect  her  Judgment.  Neither  Beck  nor  the  People's 
€asualty  Claim  Adjustment  Company  is  a  party  to  tliis  suit, 
and  any  right  of  Pearson  or  other  assignee  of  the  judgment^ 
as  against  them  or  either  of  them,  to  any  part  of  the  proceeds 
of  the  judgment  when  collected,  will  not  be  affected  by  the 
decree.  If  there  are  any  equities  between  them,  they  may  be 
enforced  in  some  other  proceeding. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
superior  court  are  reversed,  and  the  cause  is  remanded  to  the 
superior  court,  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  bill. 


THE  COMMON-LAW  POWERS  OE  GUARDIANS.* 

L    Introductory. 

a.  Present  Importance  of  Subject. 

b.  Scope  of  Note. 

H.    Kinds  of  Guardianships. 

a.  In  General. 

b.  "Common-law"  Guardianships. 

1.  Guardians  in  Chivalry. 

2.  Guardians  in  Socage. 

A.  In  General. 

B.  Custody  of  Ward. 

C.  Personal  Property  of  Ward. 

D.  Real  Property  of  Ward. 

3.  Guardians  by  Nature. 

4.  Guardians  by  Nurture. 

6.     Guardians  by  Election  of  the  Infant. 
C     Guardianships  not  Created  by  the  Common  Law. 

1.  Guardianship  by  Custom.  t. 

2.  Guardianship  by  Appointment  of  the  Ecclesi- 

astical Courts. 
8.     Chancery  Guardianship. 

A.  In  General. 

B.  Origin  and  Nature  of, 

4.  Testamentary  Guardianship. 

5.  Guardianship  of  Lunatics,  etc. 

•references  to  monographic  notes. 

Guardians  of  nonresident  minors  and  proceedings  to  transmit  property  toforeiga 
guardians:  9.3  Ara.  Dec.  tltih-OTO. 

I'ersonal  liabiliiy  of  guardians:  75  Am.  Dec.  4I7-1')0, 

Claim  of  guardian  for  mainteiianoe  and  education  of  child:  57  Am.  Dec.  226-229. 

Guardian'ii  expenditure  of  more  iliaii  the  income  of  hi^  ward:  49  Am.  Deo.  657-<'>r>0. 

Investments  wliich  trustee^  (including  guardians)  may  mal(,0  without  being  lia- 
ble for  lobs:  40  Am.  Dec.  .>0o-.")l^. 

Testamentary  guardians:  29  Am.  Dec.  712-716. 

rowers  of  guardians  in  chancery  at  coLzmon  law:  18  Am.  Dec.  689-691. 
Am.   St.    Rep.,   Vol.   LXXXIX.— 17 
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3.  Where  Contracts  "as  Guardian.** 

4.  Exemption  from  Personal  Liability. 

5.  Exceptions  to  General  Bule. 
b.     Of  Ward. 

1.  Do  not  Bind  Guardian. 

2.  Power  of  Guardian  to  Disaffirm. 

3.  Power  of  Guardian  to  Ratify. 
VII.     Collection  of  Debts  Due  Ward. 

a.  General  Rule. 

b.  May  Enforce  Collection  by  Suit, 

c.  Receipt  of  Payment. 

d.  Collection  of  Assets  of  Ward's  Wife. 

e.  What  may  be  Received  in  Payment. 

1.  General  Rule— Conflict  of  Authority. 

2.  Paper  Payable  to  Guardian. 

3.  Paper  Payable  by  Guardian. 

4.  Real  Property. 

f.  Compromise,  Settlements,  etc. 
,  g.     Submission  to  Arbitration. 

h.    Waiver,  Release,  etc.,  of  Ward's  Right* 
VILL    Investments  and  Loans. 

a.  General  Rule. 

b.  Security  to  be  Taken. 

1.  In  General. 

2.  Some  Security  Necessary. 

3.  Rule  in  England. 

4.  Rule  in  TJnited  States. 

A.  New  Jersey,   New   York,   and  Pennsyl- 

vania. 

B.  South  Carolina. 

C.  Rule  Generally  Adopted. 

5.  Corporate  Stock. 
e.    In  Trade  or  Business. 

1.  General  Rule. 

2.  Ward  may  Elect  Between  Frofltl  or  Bum  In- 

vested. 

d.  Confederate  Securities. 

e.  Time  Allowed  for— Interest,  eto. 

f.  Conflict  of  Laws. 

IZ.     Deposits. 

a.  General  Rule. 

b.  Deposits  in  Guardian's  Own  Namt, 
X.     Employment  of  Agents. 

TTT,     Maintenance  of  Ward.  '   ,  , 

a.  In  England.  '    ' 

b.  In  the  United  States.  ;  .'*     '  ' ,  '  ' 

1.  General  Rule.  -'-.-• 

2.  Limited  to  Income.  -  ■  •     ^   \    .     ^y     <^^    ^^ 
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f.  Discharge  of  Encumbrances. 

1.  Mortgages,  Liens,  eto, 

2.  Taxes. 

g.  "Waste. 

h.     Partition. 
XIV.    Actions. 

a.  General  Bule. 

b.  Costs  of  Suit. 

c.  Counsel  Pees. 

I.    Introductory. 

a.  Present  Importance  of  Subject.— The  relation  of  gnardlan  and 
ward  has.  both  in  England  and  in  America,  been  made  the  subject 
of  a  very  considerable  amount  of  legislation.  The  general  nature 
of  the  relation  and  of  the  powers  and  duties  of  the  parties  thereto, 
nevertheless,  remains  to  a  great  extent  the  same  as  at  common  law. 
Much  of  the  legislation  referred  to  is  merely  declaratory  of  the  law 
as  it  previously  existed,  and  even  where  the  effect  of  the  statute 
law  Is  to  change  the  common  law  of  the  subject,  the  latter. has  by 
no  means  lost  its  importance.  For  while,  in  so  far  as  the  statute 
governs  any  particular  portion  of  the  suliject,  it  excludes  the  general 
law  (Bunnell  v.  Bunnell,  23  Ky.  Law  Rep.  800,  Gl  S.  W.  420;  Rannols 
V.  Yerger.  80  Mo.  474),  as  to  other  matters  it  is  well  settled  the. com- 
mon law  still  controls:  In  re  Thomas'  Estate,  20  Colo.  110,  ri6  Pac. 
■907;  Schmidt  v.  Shaver  (principal  case),  190  111.  108,  ante.  p.  lV'm. 
€3  N.  E.  G.")-  Schmidt  v.  McBoan,  98  111.  App.  421;  Wright  v. 
Comley,  14  111.  App.  HIjI.  The  practical  importance,  therefore,  at 
the  present  day,  of  determining  the  powers  with  which  a  guardian 
was  clothed  by  the  common  law,  is  both  obvious  and  real. 

b.  Scope  of  Note. — In  the  following  note  no  attempt  will  be 
made  to  treat  of  the  powers  of  special  guardians,  joint  guardians 
or  guardians  ad  litem,  nor  of  the  powoj^  of  a  general  guardian  in 
proceedings  (such  as  sales  of  realty)  conducted  entirely  under  the 
-direction  of  a  court,  nor  in  relation  to  mere  matters  of  practice, 
such  as  the  right  to  appear  for  and  represent  the  ward  in  court, 
to  bring  suit  in  his  own  name,  etc.  With  these  exceptions,  how- 
ever, the  powers  of  a  general  guardian  at  common  law  will  be 
considered. 

II.  Kinds  of  Guardianships. 
a.  In  General.— There  were  kno-nn  to  the  common  law  no  less 
than  ten  distinct  classes  of  guardianship,  each  different  from  the 
others,  either  in  the  mode  of  appointment  of  the  guardian,  or  in 
the  powers  possessed  by  him.  Tliese  were  guardianship  in  socage, 
guardianship  in  chivalry,  guardiansliip  by  nature  and  for 
nurture,  chancery  guardianship,  guardianship  by  appointment  of 
the  ecclesiastical  courts,  guardianship  by  special  custom,  guardian- 
.ship  by   election   of  the   infant,   and  guardianship   by   prerogative 
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Co.,  138  N.  Y.  333.  34  Am.  St.  Rep.  4.-C,  34  N.  E.  211;  Combs  v. 
Jackson,  2  Wend.  153,  19  Am  Dec.  5G8. 

B.  Custody  of  Ward.— The  guardian  in  socage  had  the  ripht  to 
the  custody  of  his  ward,  and  might  even  at  early  common  law 
recover  the  body  of  his  ward  (as  well  as  his  land)  by  n  writ  of 
right  of  ward:  Bacon's  Abridgment,  tit.  "Guardian,"  (F).  So  he 
might  bring  an  action  in  trespass  for  any  interference  with  the 
ward,  but  as  this  gave  a  right  lor  damages  only,  and  did  not  allow 
of  the  recovery  of  the  ward  himself,  and  inasmuch  as  tlie  writ  of 
right  of  ward  was  ineffectual  in  certain  cases  to  restore  the  ward, 
the  right  of  the  guardian  in  this  respect  was  early  fortified  by 
statute  (Westminster  2,  c.  35).  This  gave  him  a  writ  of  ravish- 
ment of  ward,  by  which  he  recovered  the  body  of  the  heir;  Bacon's 
Abridgment,  "Guardian,"  (F ), 

C.  Personal  Property  of  Ward.— With  reference  to  the  authority 
of  the  guardian  in  socage  over  the  personalty  of  his  ward,  tliere  is 
a  considerable  doubt  among  the  authorities.  In  Thomas  v.  Bennett, 
56  Barb.  197,  and  Foley  v.  Mutual  Life  Ins.  Co.,  138  N.  Y.  333. 
34  Am.  St.  Rep.  45G,  34  N.  E.  211,  the  powers  of  a  guardian  in 
socage  over. the  chattels  of  his  ward  are  said  to  have  been  very 
limited,  and  are  conliued  in  the  case  last  cited  to  the  custody  and 
management  of  such  personalty  only  as  was  used  on  and  connected 
with  the  ward's  land,  viz.,  animals,  implements,  etc.  Theciues- 
tion  is,  however,  by  no  means  well  settled  (see  Schouler  on 
Domestic  Relations,  287),  but  at  the  time  when  guardianship  in 
socage  was  general,  the  articles  named  were,  undoubtedly,  the 
most  important  classes  of  personal  property.  See  post,  subd.  V,  foi- 
a  fuller  consideration  of  the  rights  of  a  guardian,  generally,  wuli 
reference   to  the  personal   property   of   his   ward. 

D.  Real  Property  of  Ward. — The  right  of  the  guardian  In 
socage  to  the  custody  and  management  of  the  ward's  real  proi)- 
erty  is  undoubted.  Indeed,  a  guardian  in  socage  could  exist  only 
where  the  minor  had  laud:  lloughtou  v.  Watson,  1  Dem.  Surr.  ^^'. 
Y.)  299.  Moreover,  the  land  must  have  been  acquired  by  descent, 
and  not  by  purcliuse:  Gombs  v.  Jackson,  2  Wend.  153,  19  Am. 
Dec.  5U8;  Quadriug  v.  Dowers,  2  Mod.  Kep.  17G.  The  guardian  in 
socage  was  recognized  as  having  an  estate  in  the  land  of  his  ward 
(Snook  V.  SuLton,  10  N.  J.  L.  133;  Foley  v.  Mutual  Life  Ins.  Co., 
138  N.  Y.  333,  34  Am.  SL  Hep.  45C,  34  N.  K.  211),  was  entitled  to 
its  possession,  miglit  maintain  Uespass  or  ejectment,  avow  lur 
damage  feasant,  lease  during  the  period  of  his  guardianship,  and 
grant  copyhold  estates  in  his  own  name:  ilutchius  v.  Dresser,  2ti 
Me.  7G;  Foley  v.  Mutual  Life  Ina.  Co.,  138  N.  Y.  333,  34  Am.  St 
Rep.  450,  34  N.  E.  211;  Bacon's  Abridgment,  tit.  "Guardian,"  A,  1, 
2,  G.     See,  for  guardian's  powers  as  lo  realty,  post,  subd.  Xill. 

In  England,  by  12  Charles  II,  chapter  24,  all  estates  formerly 
teid  in  capile  were  turned   into  estates   held   iu  common  socage. 
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■when  next  of  kin.  spe^m  by  the  weight  of  authority  to  succeed  to 
the  guardianship  of  the  ward:  In  re  Benton,  92  Iowa.  202.  54  Am. 
St.  Rep.  540.  GO  N.  W.  614;  Lamar  v.  Mleon,  114  TT.  S.  218,  5  Sup. 
Ct.  Rep.  857,  For  powers  of  natural  guardians  with  reference  to 
the  custody  of  their  wards,  see  post,  suIkI.  Ill,  a,  2,  IV,  a,  2;  as  to 
control  of  their  estate,  see  post,  subd.  Ill,  a,  2,  V,  XIII. 

4.  Guardians  by  Nxirture.— Guardianship  by  nurture  was,  at 
-common  law,  confined  to  the  person  of  the  ward,  and  had  no 
reference  whatever  to  his  estate,  real  or  personal:  Kendall  v. 
Miller,  9  Cal.  591;  Kline  v.  Beebe,  6  Conn.  494;  Perkins  v.  Dyer, 
■6  Oa.  401;  Kinney  v.  Harrett,  40  Mich.  87,  8  N.  W.  708;  Ross  v. 
€obb,  9  Yerg.  (Tenn.),  4G3;  Bacon's  Abridgment,  "Guardian,"  A,  1, 
4.  It  difCorod  from  guardianship  by  nature  in  duration,  termina- 
ting absolutely  when  the  ward  reached  the  age  of  fourteen:  Klini' 
T.  Beebe,  6  €onn.  494;  Kendall  v.  Miller,  9  Cal.  591.  Sixteen  if 
the  ward  were  a  female:  Per  Bowen,  L.  J.,  in  In  re  Agar-Ellis,  L. 
R.  24  Ch.  D.  317-335.  Strictly  speaking,  moreover,  it  was  applica- 
ble only  to  the  younger  children  and  not  to  the  heir  apparent: 
Bowen,  D.  J.,  in  In  re  Agar-Ellis,  L.  R.  24  Ch.  D.  335. 

5.  Guardians  by  Election  of  the  Infant. — In  addition  to  the 
four  species  of  guardianship  already  considered,  there  existed  at 
common  law  a  guardianship  by  election  of  the  infant.  An  infant 
tinder  socage  guardianship  might  at  fourteen  elect  a  guardian  to 
succeed  the  guardian  in  socage,  and  it  is  possible  that  this  might 
be  done  in  some  instances  by  an  infant  under  fourteen.  "But," 
says  Stephen  in  his  Commentaries.  II,  312,  "the  law  on  this  sub- 
ject is  obscure,  and  as  such  an  election,  at  whatever  age  it  is  mad.', 
will  in  no  case  supersede  the  authority  of  the  court  to  interftre 
for  the  infant's  protection,  this  kind  of  guardianship  is  now  almost 
•wholly  disused":  See  Curtis  v.  Rippon,  4  Madd.  402. 

c.     Guardianships  not  Created  by  the  Common  Law. 

1.  Guardianship  by  Custom. — Guardianship  by  custom  was  a 
species  of  guardianship  of  two  kinds — one  applicable  only  to  lands 
in  copyhold  tenure,  and  the  other  that  founded  upon  si>ecial  or 
local  custom,  of  which  the  customs  of  London  and  Kent  were  the 
most  important.  Neither  of  these  require  or  warrant  any  par- 
ticular consideration  here:  See  Bacon's  Abridgment,  tit.,  "Guardian," 
A,  2;   Stephen's   Commentaries,   II,  315. 

2.  Guardianship  by  Appointment  of  the  Ecclesiastical  Courts. 
Of  guardiansliips  by  appointment  of  the  ecclesiastical  courts  equally 
little  need  be  said.  Whatever  slight  importance  they  may  once 
have  possessed  they  have  little  or  no  connection  with  the  subject 
nnder  consideration:  See,  however,  Stephens'  Commentaries,  II, 
S13,   note   (b). 

3.     Chancery  Guardianship. 
A.     In    General. — Chancery    guardiansliips    stand,    however,    on 
•quite  u  different  footing.     While  not,  strictly  speaking,  a  bpecies 
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except  In  the  two  particulars  of  (1)  the  modus  habcndi.  and 
(2)  the  term  of  duration  of  the  guardianship:  Palmer  v.  Oaliley, 
2  Doug.  (Mich.)  433,  47  Am.  Dec.  41.  There  Is,  however,  a  third' 
difference  in  the  persons  eligible  as  guardians,  a  guardian  in  socage 
being  necessarily  one  who  could  not  inherit,  while  a  testamentary 
guardian  is  any  person  appointed  by  the  father.  The  provisions  of 
the  statute  giving  rise  to  this  species  of  guardianship  gave  to  the 
father  the  power  to  dispose  by  deed  or  will  of  the  custody  of 
such  of  his  children  as  should  be  minors  and  unmarried  at  tlie 
time  of  his  death.  The  person  so  appointed  had  the  custody  of  the 
person  and  estate,  real  and  personal,  of  his  ward. 

5.  Guardianship  of  Lunatics,  etc, — The  guardian  of  a  lunatic,, 
or  "committee"  as  he  was  called,  was  still  another  guardian  known 
to  the  common  law,  but  with  his  powers  derived  from  another 
source:  Synimes  v.  Major,  21  Ind.  443.  Anciently,  the  custody 
of  the  persons  and  property  of  idiots  and  lunatics,  or  at  least 
those  who  held  lands,  was  in  the  lord  of  the  fee.  By  statute  (7 
Edward  II,  c.  i))  this  power  was  early  contided  in  the  king,  and. 
became  part  of  his  power  as  parens  patriae.  By  the  king  this 
authority  over  persons  non  compotes  meutes  was  delegated  to  iln- 
lord  chancellor,  but  being  a  delegated  and  not  an  inherent  func- 
tion of  the  court  of  chanceiy,  its  jurisdiction  over  the  person  and 
estates  of  a  lunatic  did  not  attach  until  after  an  inquisition  by  a 
jury  adjudging  the  ])arty  insane:  Hamilton  v.  Traber,  78  Md.  2(1, 
44  Am.   St  Kep.  25S,  27  Atl.  229. 

At  common  hiw  the  powers  of  the  committee  were  extremely  lim 
ited.  They  were  restricted  to  the  presei-vation  of  the  estate,  and 
to  the  application  of  the  rents  and  income  to  the  proper  support 
and  maintenance  of  the  ward:  Hamilton  v.  Traber,  78  Md.  2G,  44 
Am.  St.  liep.  258,  27  Atl.  229.  He  was  a  mere  bailiff  or  curator 
of  the  lunatic's  property,  appointed  by  the  chancellor  for  the 
crown:  Cooper  v.  Wallace,  55  N.  J.  Eq.  192,  30  Atl.  575.  In  Eng- 
land, however,  his  powers  have  been  supplemented  by  various 
statutes,  finally  united  and  added  to  in  the  English  consolidate*! 
lunacy  act  of  1890.  For  a  consideration  of  the  powers  of  such 
officer  at  common  law,  in  any  particular  respect,  see  the  various 
subdivisions   hereinafter. 

III.  General  Nature  and  Extent  of  Guardianship, 
a.  Matters  Covered  by. 
1.  In  General — Person  and  Estate  of  Ward.— In  general  and  li> 
the  absence  of  statute,  tlie  word  "guardian,"  without  words  of 
limitation,  describes  one  charged  with  the  care  and  custody  of  both 
the  person  and  the  property  of  the  ward:  Burger  v.  Erakes,  (57 
Iowa,  4G0,  23  N.  W.  74G,  25  N.  W.  725.  Ajid  wherever  it  may 
be  done  without  injury  to  the  welfare  of  the  ward,  the  guardian- 
ship of  his  person  and  estate  will  be  placed  in  the  hands  of  one 
guardian.     As    is   said   in   Tenbrook    v.    McColm,    12   N.   J.   L.   9': 
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by  the  natural  guardian  and  an  attomptwl  discharge  by  him  of  a 
sum  owing  to  his  ward  will  be  wholly  ineffectual:  Linton"  v.  Walker, 
8  Fla.  144,  71  Am.  Dec.  10r>.  If,  however,  a  father  does  deal  with 
the  estate  of  his  ward,  he  may  be  made  to  account  for  the  profits 
so  received:  Linton  v.  Walker,  8  Fla.  144,  71  Am.  Dec.  105;  Van 
Epps  V.  Van  Deusen,  4  Paige,  64,  25  Am.  Dec.  516. 

b.  Assignability  of.— The  now  obsolete  guardianship  In  chivalry 
seems  to  have  been  the  only  one  of  the  numerous  species  of 
guardianship  which  was  assignable  by  the  guardian,  due  to  the 
fact  that  it  alone  existed  for  the  benefit  of  the  guardian,  rather 
than  that  of  the  ward:  Byrne  v.  Love,  14  Tex.  81;  ViUareal  v. 
Mellish,  2  Swanst.  533.  A  guardian  in  socage  could  not  as- 
sign his  office:  Byrne  v.  Love,  14  Tex.  81;  it  being  considered  a 
personal  trust;  as  were  also  guardianship  in  chancery  and  testa- 
mentary guardianship:  Taylor  v.  Jeter,  33  Ga.  195,  81  Am.  Dec. 
202;  Byrne  v.  Love,  14  Tex.  81;  Reynolds  v.  Tyneham,  9  Mod.  40, 
4  Brown  Pari.  C.  302;  Mellish  v.  De  Costa,  2  Atk.  14.  So  it  is  held 
that  any  contract  by  which  a  father,  as  natural  guardian,  seeks 
to  irrevocably  transfer  the  custody  of  his  minor  child  to  acothtr 
is  void  as  against  public  policy:  In  re  Berenice  Scarritt,  76  Mo. 
565,  43  Am.  Kep.  768;  AVeir  v.  Marley,  99  Mo.  484;  12  S.  W.  7(i,S. 
State  V.  Libbey,  44  N.  IT.  321,  82  Am.  Dec.  223;  Luppie  v.  Wiiiaiiv. 
37  N.  J.  Eq.  245;  State  v.  Baldwin,  5  N.  J.  Eq.  454,  45  Am.  Dec. 
399;  People  v.  Mercein.  3  Hill.  399,  38  Am.  Dec.  644;  Swift  v.  Swift. 
34  Beav.  266;  affirmed  in  11  .Tur..  N.  S.,  148,  4,58;  Begina  v.  Smith. 
22  L.  J.  Q.  B.  116,  17  .Tur.  21.  See.  however,  Bentley  v.  Terry,  .59 
Ga.  555,  27  Am.  Rep.  399.  Such  a  contract  is  revocable  during  the 
life  of  the  father,  and.  as  against  the  mother,  stands  revoked  al>- 
solutely  at  his  death:  Moore  v.  Christian,  56  Miss.  408,  31  Am.  Rep. 
375;  De  Jarnett  v.  Harper,  45  Mo.  App.  415. 

c.  Nature  of  Powers  of  Guardian. 
1.  "Whether  Coupled  with  an  Interest. — As  to  whotlier  the  office 
of  guardian  is  a  mere  naked  power,  or  whether  It  is  a  power  coui>led 
with  an  Interest,  there  is  a  decided  conflict  among  the  authorities. 
According  to  one  line  of  cases,  a  guardian,  while  possessed  of  no 
beneficial  interest  in  the  estate  of  his  ward,  is  said  to  have  more 
than  a  mere  office,  and  to  possess  a  power  coupled  with  an  interest. 
Holding  this  doctrine  are  England  and  the  states  of  Alabama, 
California,  New  Jersey,  New  York,  Pennsylvania,  Vermont,  Vir- 
ginia: Freeman  v.  Bradford,  5  Port.  270;  I^eo  v.  Lee,  55  Ala.  590 
(see,  however.  Hudson  v.  Ilelmes,  2:5  Ala.  585);  De  Greayer  v. 
Superior  Court.  117  Cal.  640,  59  Am.  St.  Rep.  220,  49  Pac.  983;  Van 
Doren  v.  Everitt,  5  N.  J.  I^.  460,  8  Am.  Dec.  615;  People  v.  Byron, 
3  Johns.  Cas.  53;  Fernsler  v.  Mayer.  3  Watts  &  S.  416.  39  Am.  Dec. 
33;  Carskadden  v.  McGhee,  7  Watts  &  S.  140;  Pepper  v.  Stone,  10- 
Vt.  427;  Kevan  v.  Waller,  11  Leigh.  414,  36  Am.  Dec.  391;  Truss  v. 
Old,  6  Rand.  556,  18  Am.  Dec.  748;  Ware  v.  Ware,  28  Gratt.  070;. 
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Owen,  14  Ark.  390,  00  Am.  Dec.  549;  Fountain  v.  Anderson,  n.3  Ca. 
372;  Villalonga  v.  Hicks,  13  S.  C.  103;  Wheelock  v.  Wlioeiock,  5 
Yt.  433.  See  as  to  power  of  .j?\iardian  to  assign  clioses  in  action, 
post,  sul)d.  V,  1),  2.  As  to  rlglit  to  take  notes,  etc.,  payable  to  him- 
self for  debts  due  the  ward,  see  post,  subd.  VII,  e,  2. 

d.     Outside   Jurisdiction  of  Guardian's   Appointment. 

1.  General  Rule. — At  common  law,  the  power  of  a  guardian  Is 
purely  local,  and  is  confined  to  the  state  or  country  in  which  his 
authority  arises.  "Except  as  to  a  matter  of  comity,  and  to  a  very 
limited  extent,  guardians  appointed  in  one  state  are  not  recognized 
as  such,  or  as  having  any  power  or  authority  in  any  other  state": 
In  re  Nickel's  Estate,  21  Nev.  402,  34  Pac.  250.  To  the  same  effect, 
Grimmet  v.  Witherington,  10  Ark.  377;  Earl  v.  Dresser,  30  Ind. 
11,  95  Am.  Dec.  GOO,  and  monographic  note,  000;  Duncon  v.  Tetty, 

3  Dana,  223;  Burnet  v.  Burnet,  12  B.  Mon.  323;  Succession  of  Shaw, 
13  La.  Ann.  205;  Kraft  v.  Wickey,  4  Gill  &  J.  332,  23  Am.  Dec. 
509;  Woo<lworth  v.  Spring,  4  Allen,  321;  In  re  Rice,  42  Mich.  528. 

4  \.  W.  284;  Leonanl  v.  Putnam,  51  N.  H.  247.  12  Am.  Rep..  100; 
P.ogers  V.  McLean,  31  Barb.  304.  10  Abb.  Pr.  300;  Morrell  v.  Dickey. 
1  Johns.  Ch.  1.53;  West  v.  Gunther,  3  Dom.  Surr.  (N.  Y.)  380;  Ex 
parte  Dawson,  3  Bradf.  130:  Mitchell  v.  People's  Sav.  Bank,  20  R. 
I.  500,  40  Atl.  502;  Vincent  v.  Stark,  45  Wis.  458;  Hoyt  v.  Spraguc, 
103  U.  S.  613;  Morgan  v.  Potter,  157  U.  S.  195,  15  Sup.  Ct.  Rep. 
590;  Smith  v.  Madden,  78  Fed.  833;  Curtis  v.  Smith,  0  Blatchf.  5:57. 
Fed.  Gas.  No.  3505;  Powers  v.  Morteo.  Fed.  Gas.  No.  11,302;  In  re 
Dawson,  2  Smale  &  G.  199,  1  .Jur.,  N.  S.,  30,  Townsend  v.  Kendall, 
4  Minn.  412.  77  Am.  Dec.  i334,  would  seem  to  be,  in  a  measure 
■opposed  to  this  view.  That  case  may,  perhaps,  be  reconciled  with 
the  authorities  above  cited  on  the  ground  that  the  powers  of  a 
foreign  guardian  were  in  Minnesota  recognized  by  statute.  At  any 
rate,  the  rule  is  well  established  that  the  appointment  of  a  gujirdian 
confers  no  extraterritorial  authority  upon  him. 

This  common-law  rule  is  not  altered  by  the  provision  of  the  ftsl- 
<n-d\  cocstitutiou  requiring  that  "full  faith  and  credit  shall  be  given 
in  each  state  to  tlie  public  acts,  records  and  judicial  proceedings  of 

<ivery  other  state The  constitution  does  not  confer  any  new 

power  upon  the  states,  but  it  intends  simply  to  regulate  the  effect 
of  their  acknowledged  jurisdiction  over  persons  and  things  within 
their  territory.  It  does  not  make  foreign  judgments  domestic  judg- 
ments to  all  intents  and  puipo.'ies  but  only  gives  a  general  faith, 
credit  and  validity  to  them  as  evidence":  Leonard  v.  Putnam,  51 
N.  II.  247,  12  Am.  Rep.  100. 

2.  Right  of  Foreign  Guardian  to  Custody  of  Ward. — In  the 
absence  of  the  exercise  of  comity  by  the  courts  of  tlie  local  juris- 
diction, a  foreign  guardian  has  no  legal  right  to  the  custody  of  his 
ward  outside  the  jurisdiction  of  his  appointment.  This  is  well 
illustrated  in  the  case  of  Woodworth  v.   Spring,  4  Allen,  321.     lu 
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of  the  United  States,  held  in  another  state:  Smith  v.  Madden,  78 
Fed.  833;  Morgan  v.  Totter,  157  U.  S.  195,  15  Sup.  Ct.  Rep.  590. 
In  Virginia,  while  recofmizing  the  general  rule  that  a  guardian  can- 
not be  sued  as  such  out  of  the  jurisdiction  in  whicli  ho  qualified, 
an  exception  to  the  rule  is  establishwl  where  such  a  guardian  is 
actually  within  the  state  with  the  assets  which  it  is  sought  to 
reach:  Clendenning  y.  Conrad,  91  Va.  410,  21  S.  E.  818. 

4.  Property  in  Foreign  Jurisdiction. — A  foreign  guardian  has, 
therefore,  no  power  as  such  to  collect  a  debt  due  his  ward  In  a 
jurisdiction  other  than  that  of  his  appointment:  Potter  v.  Iliscox, 
30  Conn.  508;  Burnet  v.  Burnot,  12  B.  Mon.  323;  Martin  v.  Stevens, 
30  Miss.  159.  (In  Scott  v.  Bentley,  1  Kay  &  J.  281,  24  L.  J.  Ch. 
244,  1  Jur.,  N.  S.,  304,  it  was  held  that  the  committee  of  an  insane 
person  appointed  such  in  Scotland  might  recover  and  give  a  good 
discharge  for  an  annuity  due  his  ward  in  England.  The  court 
(Vice-chancellor  Sir  W.  Page  Wood),  however,  considered  it  doubt- 
ful whether  a  guardian  of  a  minor  had  this  right).  If,  however, 
he  does  collect,  he  may  be  made  to  account  for  the  moneys  so 
received:  Martin  v.  Stevens,  30  Miss.  159;  and  a  payment  to  such - 
foreign  guardian  will  operate  as  a  payment  to  the  ward,  and  will 
discharge  the  debtor  if  by  the  law  of  the  estate  in  which  the 
guardian  was  appointed  he  is  entitled  to  receive  payment,  but  not 
where  he  has  no  such  power  in  the  state  of  his  appointment: 
WuestholT  V.  Germania  life  Ins.  Co.,  107  N.  Y.  580.  14  N.  E.  811.  So 
a  guardian  appointed  in  one  state  has  no  power,  de  jure,  to  collect  a 
distributive  share  or  legacy  due  his  ward  in  another  state:  Grimmett 
V.  Witherington,  IG  Arl<.  377,  G3  Am.  Dec.  OG;  Morrell  v,  Dickey,  1 
Johns.  Ch.  153;  Rogers  v.  McLean,  31  Barb.  304,  10  Abb.  Pr,  30G;  nor 
to  recover  property  from  the  hands  of  the  local  guardian,  executor 
or  administrator:  Earl  v.  Dressei*,  30  Ind.  11,  95  Am.  Dec.  (>(50; 
Powers  V.  Mortee,  Fed.  Cas.  No,  11,302.  A  guardian  cannot  trans- 
fer real  property  belonging  to  his  wards  situated  in  a  foreign  state: . 
McNeil  V.  First  Cong.  Soc,  GG  Cal.  105,  4  Pac.  109G;  nor  can  he 
bind  such  land  by  auy  act  of  his  such  as  giving  consent  to  a  pro- 
bate sale:  Wilson  v.  Hastings,  (W  Cal.  243,  5  Pac.  217.  It  is  never- 
theless his  right  and  duty  to  receive  in  tlie  state  of  his  appoint- 
ment such  sums  as  may  be  due  his  ward,  from  whatever  source 
derived,  and  lie  may  therefore  receive  money  secured  from  the 
sale  of  lands  iu  other  states:  Duncan  v.  Petty,  3  Dana,  223.  In 
Ross  v.  Southwestern  Ry.  Co.,  53  Ga.  514,  it  is  held  that  a  guardian, 
if  permitted  by  the  law  of  the  state  of  his  guardianship,  can"  pass 
title  to  the  stock  of  a   foreign  railroad  corporation. 

5.     Exercise  of  Comity. 
A.    In  General.— The  strict  legal   rights  of  a  foreign  guardian 
are,    however,    but   seldom    the   full    measure   of    his   power.     The 
courts   in    the   exercise  of    comity    frequently    recognize    the    exis- 
tence, and  in  a  measure  tlie  ix)wers,  of  such  guardian.     "One  of 

Am.   St.   Kep.,   Vol.    LXXXIX.-18 
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transmit  or  deliver  to  a  foroijrn  frnardian,  proporty  of  the  Infant 
where  it  appears  for  the  best  Interest  of  the  latter  that  this  be 
done:  Earl  v.  Dresser,  30  lad.  11,  95  Am.  Dec.  GGO,  and  mono- 
graphic note,  p.  666;  Warren  v.  Hafer,  13  Ind.  167;  Marts  v.  Frown, 
m  Ind.  386;  Leonard  v.  Putnam,  51  N.  H.  247,  12  Am.  Rep.  106; 
Cochran  v,  Fillans,  20  S.  C.  2,S7;  In  re  ^Vndrew,  3  Humph.  592; 
Int  re  Bown,  12  L.  T.,  N.  S.,  488.  The  exercise  of  comity  in  this 
as  in  other  matters,  is  however,  largely  in  the  discretion  of  the 
court  called  upon  to  transmit  the  property  to  the  foreign  guardian: 
In  ex  parte  Dawson,  3  Bradf.  130,  the  court  refused  to  transmit 
the  property  of  a  ward  to  its  English  guardian.  In  that  case  the 
ward  was  a  native  of  the  United  States  and  was  clandestinely  re- 
moved from  her  domiciliary  guardian  in  New  York,  and  taken  to 
England.  The  application  of  the  New  York  guardian  to  the  English 
court  for  the  custody  of  his  ward  was  denied,  and  the  English 
■court  of  chancery  decreed  that  he  transmit  the  income  of  the 
minor's  property  to  England  to  be  disposed  of  by  that  court:  In 
re  Dawson  2  Smale  &  G.  199,  1  Jur.,  N.  S.,  36.  The  New  York 
court  refuscii  the  guardian  permission  to  do  this,  the  surrogate 
using  the  following  language:  "I  am  not  called  upon  by  any  cir- 
cumstances properly  addressed  to  judicial  discretion  to  forego  my 
jurisdiction  over  the  minor,  her  guardian  and  her  property,  and  to 
defer  to  the  judgment  of  the  foreign  tribunal.  The  minor  was 
originally,  naturally  and  legitimately  under  the  control  of  our  .own' 
courts.  She  was  covertly  carried  away  in  evasion  of  our  laws, 
and  now  to  reward  at  once  the  act  and  the  judgment  of  the  for- 
eign court,  by  sending  her  property  after  her,  would  be  yielding 
to  a  sjiirit  of  comity,  not  only  where  it  is  not  due,  but  where  it 
had  already  been  unacknowledged.  I  must  therefore  refuse  to  per- 
mit the  transmission  of  the  funds  of  the  infant  abroad."  See, 
with  reference  to  proceedings  to  transmit  property  to  a  foreiga 
guardian,  the  monographic  note  to  Earl  v.  Dresser,  95  Anij'Dec, 
G(JS. 

IV.  Over  Ward's  Person. 
a.  Custody  of  "Ward. 
1.  General  Rule.— In  imposing  upon  the  guardian  the  duty  of 
■maintaining  and  educating  his  ward,  the  law^  by  necessary  impli- 
cation invests  him  with  such  powers  as  are  essential  to  the  proper 
performance  of  his  duty  in  this  respect.  "Where  the  law  de- 
clares the  end,  it  must  be  understood  as  conferring  the  means 
of  its  accomplishment":  Cocke  v.  Kucks,  34  Miss.  105.  For  the 
maintenance  and  education  of  the  ward  the  custody  and  control 
of  his  person  is  essential  (.Kegina  v.  Clarke,  7  El.  &  B.  .186),  and 
the  rule  is  well  settled  that  a  guardian  is  entited  to  the  custody 
of  his  ward,  and  has  such  authority  over  him  as  is  necessary  to 
the  proper  execution  of  his  duties.  To  the  person  of  the  ward 
he  stands  in  loco  parentis:  Desribes  v.  Wilmer,  69  Ala.  25,  44  Am. 
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A  chancery  court  In  cases  of  habeas  corpus  would  R<s^m  to  be 
t»ound  by  the  rules  of  the  common  law  in  this  respect:  In  re  Asar- 
«llis,  24  Ch.  D.  317.  n.3  L.  J.  Ch.  10;  3  Eur.  Rul.  Cas.  30.  In  Retina 
V.  Gyngall  (1893),  2  Q.  B.  232-240,  Lord  Esher,  M.  R.,  shows  that 
in  the  exercise  of  its  own  peculiar  jurisdiction  a  court  of  chan- 
cery was  not  limited  by  the  strict  rules  of  the  common  law,  but 
might  interfere  with  the  authority  of  the  parent  even  where  no 
misconduct  (witliin  the  common-law  rule)  was  shown.  The  com- 
mon-law rules  as  to  the  extent  of  misconduct  necessary  to  deprive 
a  parent  of  his  child's  custody  have  been  greatly  modified  In 
England  by  a  series  of  statutes  beginning  with  2  and  3  Victoria, 
chapter  54:, See  in  this  connection,  In  re  McGrath  (1893),  1  Ch.  143, 
02  D.  J.  Ch.  208. 

C.  Rule  in  United  States. — In  the  United  States  the  welfare 
of  the  ward  is  regarded  as  the  criterion  in  determining  the  ques- 
tion of  a  parent's  right  to  the  custody  of  his  child.  The  practice 
in  this  respect  has  in  this  country  resembled  that  of  the  English 
court  of  f']i;iTu>pry  rather  than  that  of  the  common-law  court'=;. 
No  definiT«»  liinii<  to  which  parental  misconduct  may  go  without 
justifying  intiTference  by  the  court  have  been  set,  but  the  best 
interests  of  the  ward  are  in  all  cases  made  tlie  determinative  is- 
sue, and  while  the  courts  incline  to  a  recognition  of  the  parent''^ 
authority  wherever  it  may  in  justice  to  the  child  be  given, .  the 
custody  of  the  latter  may  be.  taken  from  the  natural  guardian, 
even  in  the  absence  of  misconduct  by  the  latter. 

"It  is  the  benefit  and  welfare  of  the  infant  to  which  tlie  atltMi- 
tion  of  the  court  oucht  principally  to  be  directed.  This,  it  Is  said, 
is  the  'pole  star'  by  which  the  coui'ts  are  guided  in  all  such  cases, 
whether  the  contention  between  a  father  and  mother,  or  between 

them  and  a  third  person,  or  between  strangers The  ties  of 

nature  and  of  association,  the  character  of  the  applicant  for  th«> 
childj  its  age,  health,  sex,  the  moral  or  immoral  surroundings  of 
its  life,  the  benefits  of  education  and  development  and  pecuniary 
prospects,  as  well  as  many  other  considerations  enter  into  the 
judicial  determination.  The  choice  of  the  child  where  it  has 
reached  the  age  of  intelligent  discretion  also  plays  an  important 
part  in  cases  of  rival  claimants  to  the  same  custody":  Marshall  v. 
Reams,  32  Fla.  499,  37  Am.  St  Rep.  118,  14  South.  95.  To  the 
same  effect,  see  Cowls  v.  Cowls,  8  111.  435,  44  Am.  Dec.  708;  Jones 
V.  Darnall,  103  lud.  509,  53  Am.  Rep.  545,  2  N.  E.  229;  Van  Walters 
V.  Board  of  Children's  Guardians,  132  Ind.  567,  32  \.  E.  5G8;  State 
V.  Banks,  25  lud.  495;  Bennett  v.  Bonnett,  01  Iowa,  199,  47  Am. 
Rep.  810,  10  N.  W.  91;  Chapsky  v.  Wood,  20  Kan.  650,  40  Am. 
Rep.  321;  In  re  Frank  Bort,  25  Kan.  308,  37  Am.  Rep.  255;  State 
V.  Smith,  0  Greenl.  402,  20  Am.  Dec.  324,  and  monographic  note, 
p.  330;  In  re  Scarrit,  70  Mo.  505,  43  Am.  Rep.  708;  Mercein  v. 
People,  25  Wend.  04,  35  Am.  Dec.  053;  Heuieman's  Appeal,  90  Pa. 
St.  112,  42  Am.  Rep.  532;  McKim  v.  McKim,  12  R.  I,  402,  34  Am. 
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C.  By  Guardians  Generally.— With  reference  to  pruardlans  other 
than  guardians  by  nature,  or  those  appointed  by  them,  the  question 
is  involved  in  doubt  The  chief  objection  to  permitting  a  chan'Re 
of  domicile  from  one  state  to  another  is  that  such  cliange  usually 
alters  the  law  of  succession,  and  that  to  clothe  a  guardian  with  the 
power  to  do  this  at  will  is  dangerous.  Accordingly,  it  is  the  view 
of  some  authorities  that  while  a  guardian  may  select  the  place  of 
habitation  of  his  ward,  the  consequences  of  the  change  should  be 
so  limited  as  not  to  aiToct  the  rights  of  the  infant,  or  the  succession 
to  his  property:  Ex  parte  Bartlett,  4  Bradf.  221. 

In  School  Directors  v.  James,  2  Watts  &  S.  508,  37  Am.  Dec. 
525,  a  distinction  is  drawn  between  the  right  of  a  parent  and  of  a 
guardian  to  remove  the  domicile  of  a  ward  from  one  state  to  an- 
other, the  right  being  admitted  in  the  case  of  the  parent,  while 
deniecJ  in'  the  case  of  the  guardian.  Waiving  this,  however,  the 
court  holds  that  conceding  that  a  guardian,  not  a  parent,  may 
change  the  domicile  of  his  ward  In  this  manner,  he  cannot  do  so 
where  the  effect  is  the  necessary  injury  of  the  war(L 

In  Wheeler  v.  Hollis,  19  Tex.  522,  70  Am.  Dec.  3G3,  the  distinc- 
tion attempted  in  the  Pennsylvania  case  is  held  not  applicable  to  the 
case  before  the  court  (whore  the  guardian  was  a  husband  of  the 
surviving  parent  of  the  ward,  the  latter  being  a  member  of  the 
guardian's  family),  and,  in  the  absence  of  proof  that  the  change  was 
injurious  to  the  ward's  interests,  or  was  intended  by  the  guardian 
to  affect  the  descent  of  the  ward's  property,  it  was  held  effective 
to  change  the  domicile  of  the  ward.  The  fact  that  the  guardian  had 
made  the  change  to  avoid  his  own  creditors,  and  leaving  his  guard- 
ianship unsctthMl,  did  not,  of  itself,  render  his  conduct  fraudulent 
as  to  the  ward,  so  as  to  render  the  change  of  the  latter's  domicile 
void:  See,  also,  State  v.  Lawrence  (Minn.),  90  N.  W.  7G9;  Pedau  v. 
Robbs,  8  Ohio,   227. 

See,  for  cases  holding  the  opposite  view,  that  a  guardian  may  not 
change  the  domicile  of  his  ward  from  one  state  to  another: 
Daniel  v.  Hill,  52  Ala.  430;  Mears  v.  Sinclair,  1  W.  Va.  185;  Lamar 
V.  Micon,  112  U.  S.  452,  472,  5  Sup.  Ct.  Rep.  221;  Douglas  v.  Doug- 
las, L.  R.  12  Eq.  G17-G25. 

D.  Prevention  of .  by  Court. — Whatever  the  nature  of  the  guard- 
ianship, whether  by  nature,  testamentary  or  otherwise,  it  is  the 
undoubted  rule  that  the  power  of  the  guardian  to  effect  a  change 
of  domicile  is  subject  to  check  in  case  of  abuse  by  the  courts.  "A 
court  of  chancery  has  full  and  complete  jurisdiction  oyer  the  per- 
sons and  estates  of  infants  and  all  others  laboring  under  legal  dis- 
ability, as  well  as  their  guardians,  trustees,  or  other  custodians. 
It  matters  not  whether  the  relationship  results  from  natural  ties 
or  is  created  by  law.  The  jurisdiction  in  such  cases  is  plenary  and 
potent  to  reach  and  afford  relief  in  every  case  of  an  improper 
i'xercise  of  the  power  to  change  the  residence  of  a  ward,  and  to 
take   him    beyond   the   jurisdiction   of    his   appointment":    State    v. 
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23  Ala.  58.-;  Loe  v.  Loo,  7,3  Ala.  590;  Boruff  v.  Stipp,  12G  Tnd.  32, 
25  N.  E.  8G5;  City  of  Baltimore  v.  Norman,  4  Md.  352.  A  guardian 
has,  however,  no  right  to  a  fund  of  which  the  ward  is  the  beneficial 
owner  as  against  one  holding  it  as  the  trustee  of  an  executory  tru.st: 
Hallinan  v.  Hearst,  133  Cal.  G45,  66  Tac.  37.  This  is  otherwise 
where  the  trust  is  an  executed  one:  Bowmuu  v.  Loug,  2U  Ga.  143; 
Walker  v.  Watson,  32  Ga.  2G4. 

b.     Sale  of. 

1.  General  Eule. — Except  in  South  Carolina,  the  right  of  a 
guardian,  in  the  absence  of  statute  to  dispose  of  the  personal  prop- 
erty of  his  ward,  is  well  settled.  As  Is  said  in  Wallace  v.  Holmes, 
9  Blatohf.  Go,  Fed.  Cas.  No.  17.100:  "His  duty  to  pay  debts  and  to 
provide  for  the  support,  maintenance  and  education  of  the  ward," 
and  generally  to  manage  the  estate,  ....  all  imply  the  power  of 
the  guardian  in  this  re.^poct.  In  this  managoment,  lie  is  under  a 
rigid  responsibility,  not  only  for  the  property,  but  for  its  manage- 
ment and  disposal  for  the  best  interests  of  the  ward."  It  is,  there- 
fore, the  rule  supported  by  the  great  weight  of  authority,  that  a 
guardian  may,  without  application  to,  or  an  order  of  court,  sell  the 
personal  property  of  his  ward:  Woodward  v.  Doiinolly.  27  Ala.  lOS; 
Ivee  V.  Lee.  55  Ala.  5i)();  Mason  v.  Buchanan,  62  Ala.  110;  McConndl 
T.  Hodson.  7  111.  610;  Sclimidt  v.  Shaver  (principal  case),  196  111.  li-- 
ante,  p.  250,  63  N.  E.  655;  Schmidt  v.  McBean,  98  111.  App.  -l:;i, 
Humphrey  v.  Buisson,  19  Minn.  221;  Field  v.  Schiefifelin,  7  Johns. 
€li.  150,  11  Am.  Dec.  411;  Thomas  v.  Bennet,  56  Barb.  197;  Tuttle 
V.  Heavy,  59  Barb.  334;  Truss  v.  Old,  6  Rand.  556,  18  Am.  Dec.  748; 
Bank  of  Virginia  v.  Craig,  6  Leigh.  339;  Maclay  v.  Equitable  Life 
Assn.  Soc.  152  U.  S.  499,  14  Sup.  Ct.  Rep.  678;  Mullen  v.  Wine.  26 
Fed.  20(3;  Wallace  v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No.  17.100. 
A  guardian  may,  therefore,  dispose  of  his  ward's  interest  in  a  patent 
right:  Wallace  v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No.  17,100;  a 
right  to  locate  public  laud  as  a  homestead:  Mullen  v.  Wine,  26  Fed. 
206;  or  a  judgment  in  favor  of  his  ward:  Schmidt  v.  Shaver  (prin- 
cipal case),  196  111.  108,  ante,  p.  250.  63  N.  E.  655. 

2.  Assignment  of  Choses  in  Action. — The  mo.st  frequent  oxer- 
■cise  of  this  right  is,  however,  in  the  sale  and  assignment  of  promis- 
sory notes  or  other  choses  in  action,  in  the  larger  number  of  cases 
seciared  l)y  mortgage.  The  right  of  the  guardian  to  assign  is  in  s-uh 
case  undoubted:  McConnell  v.  Hodson,  7  111.  640;  Humphrey  v. 
Buisson.  19  Minn.  221;  Tuttle  v.  Heavey,  59  Barb.  334;  Field  v. 
Schieffolin.  7  Johns.  Ch.  150.  11  Am.  Doc.  441;  Fletcher  v.  Fletcher, 
29  Vt.  98;  especially  where  the  choses  in  action  are  made  payable  to 
the  guardian:  Gentry  v.  Owen,  14  Ark.  396,  60  Am.  Dec.  549;  Foun- 
tain v.  Anderson,  33  Ga.  372;  Jenkins  v.  Sherman,  77  Miss.  884.  28 
South.  726;  Gillespie  v.  Crawford  (Tex.  Civ.  App.),  42  S.  W.  621;  op 
If  shares  of  stock  stand  in  his  name:  Atkinson  v.  Atkinson,  8  Allen, 
15;  Bank  of  Virginia  v.  Craig,  6  Leigh,  399. 
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N.  E.  -iTTr,  Stovenson  v.  Bruce,  10  Ind.  307;  Raymond  v.  Sawyer,  37 
Me.  40G;  Thacher  v.  Dinsmore,  5  Mass.  299,  4  Am.  Dec.  CI;  Forster 
V.  Fuller,  G  Mass.  58,  4  Am.  Dec.  87;  Jones  v.  Brewer,  1  Pick,  314; 
Bicknell  v.  Bicknell.  Ill  Mass.  2(>5;  Wallis  v.  Bard  well,  126  Mass. 
3G6;  Rollins  v.  Marsh,  328  Mass.  116;  Phelps  v.  Worcester,  11  N.  H. 
51;  Tonney  v.  Evans,  14  N.  11.  S43,  40  Am.  Dec.  194;  Hardy  v. 
Citizens'  Nat.  Bank,  Gl  N.  11.  34;  Kent  v.  AVest,  33  App.  Div.  112,. 
53  N.  Y.  Supp.  244;  Fessenden  v.  Jones,  o2  \.  C.  14,  75  Am.  Doc. 
445;  Shepard  v.  Hanson,  9  N.  Dak.  249,  83  N.  W.  20;  Johnson  v. 
Lines,  6  Watts  &  S.  80,  40  Am.  Dec.  542;  Andi-us  v.  Blazzard  (Utah), 
63  Pac.  fesS. 

Robinson  v.  Horsey,  00  Me.  225,  Is  a  case  holding  that  if  one  con- 
tracts as  guardian,  the  liability  is  that  of  the  ward,  rather  than 
his  own.  The  court  cites,  in  support  of  this  view,  Raymond  v. 
Sawyer,  37  Me.  40G,  Homestead  v.  Loomis,  53  Me.  549,  and  Cole  v. 
Eaton,  8  Cush.  587;  but  none  of  these  sustiiin  its  view.  Thie  first  was 
an  action  for  necessaries  furnished  the  ward  before  the  appointment 
of  a  guardian,  and  containtnl  dicta  to  the  effect  that  a  contract  with 
the  guardian  did  not  bind  the  ward's  estiite.  The  second  ca.«;e  em- 
phatically laid  down  the  rule  adopted  by  the  weight  of  authority, 
and  the  Massachusetts  case  was  an  action  for  necessaries  furnished 
the  wards,  the  guardian  having  neglected  to  support  them,  and  had, 
therefore,  no  application  to  a  contract  by  the  guardian.  The  ca.se 
of  Robinson  v.  Horsey,  GO  Me.  22.5,  and  that  of  Price's  Appeal,'  11& 
Pa.  St.  410,  9  Atl.  85G,  are  In  conflict  with  the  overwhelming  woiglit 
of  authority. 

2.  Reasons  for  Rule.— The  reasons  for  the  rule  are  well  brought 
out  in  Fessenden  v.  Jonos,  52  N.  C.  14,  75  A,m.  Doc.  445,  where  the 
coui*t  employs  the  following  language:  "The  guardian  is  charged 
with  the  duty  of  controlling  and  managing  the  person  and  property 
of  the  ward,  and  judging  of  the  expenditures  which  may  be  needful 
for  either,  and  he  alone  is  informed  of  the  condition  of  the  wards, 
resources.  Hence,  the  contract  should  be  made  with  the  guardian, 
and  hence,  the  guardian  ought  to  be  looked  to  for  payment.  TO' 
allow  a  departure  from  the  above  rule,  would,  in  the  first  place, 
have  the  effect  to  encourage  in  the  youth  of  the  country  appeals 
from  the  judgments  of  their  guardians,  and,  in  the  next,  make 
the  right  to  compensation  on  the  part  of  the  creditor  depend  upon  a 
Dondition  of  things,  of  which  he  had  no  means  to  judge,  and,  there- 
fore, uncertain  and  precarious To  turn  persons,  dealing  with 

the  guardian  in  relation  to  the  ward's  estate,  over  to  the  ward, 
would  render  it  necessary  in  every  case  for  such  persons,  in  order 
to  guard  themselves  against  loss,  to  enter  into  an  account  witl> 
the  guardian  as  to  the  amount  of  the  ward's  estate — the  income 
and  expenditures  and  the  necessity  for  the  expenditure  then  con- 
templated. Such  requirements,  applied  to  the  ordinary  transactions 
of   life  ....  are    manifestly   absurd." 
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5.  Exceptions  to  General  Hule. — There  is  a  possIMe  excoptlon 
to  the  nile  that  a  guardian  cannot,  by  contract,  bind  the  estate  of 
his  ward,  where  it  is  done  under  the  direction  of  the  court.  In 
such  case,  however,  he  does  not  exercise  a  power  belonging  to  his 
office,  but  an  extraordinary  power  conferred  for  a  special  purpow: 
Reading  v.  Wil&on,  38  N.  J.  Eq.  44G;  Kent  v.  West,  33  App.  Div.  112, 
53  N.  Y.  Supp.  244.  In  Andrus  v.  Blazzard  (Utiih),  G3  Tac.  888,  it  is 
said  that  "neither  giiardian  nor  the  courts  having  jurisdiction  over 
the  estates  of  incompetent  persons  have  power  to  bind  the  estates 
of  such  persons  unless  expressly  authorized  by  law." 

Influenced,  undoubtedly,  by  the  seeming  inequity  of  the  rule 
limiting  one  who  has  deiilt  with  a  guardian  to  the  personal  liability 
of  the  guardian,  or  an  action  on  his  guardianship  bond,  the  courts 
have,  in  a  number  of  cases,  while  recognizing  the  general  rule 
sought  to  establish  exceptions  to  it.  Thus,  in  Caldwell  v.  Young, 
21  Tex.  800,  in  a  suit  against  a  guardian  to  charge  the  estate  of  his 
ward  for  services  rendered  by  attorneys,  the  court  conceded  that 
"neither  by  common  law  nor  by  statute  has  the  attorney  for  any 
such  employment  any  direct  remedy  against  the  property  of  the 
ward,  in  a  suit  of  this  kind.  But  as  it  is  equitable  that  the  ward's 
property  should  be  liable  for  an  expense,  which  the  guardian,  in 
the  proper  discharge  of  his  duty  has  a  right  to  incur,  there  is  no 
Inconsistency  in  our  courts,  possessing  a  blended  jurisdiction  both 
of  law  and  equity,  in  allowing  a  direct  recourse  upon  the  ward's 
property,  on  the  part  of  the  attorney,  upon  his  averring  and  prov- 
ing such  facts  as  would  compel  the  county  court  to  allow  his  claim 
to  the  guardian  if  paid  and  presented  for  allowance,  as  an  expense 
incurred  by  the  guardinn."  To  the  same  effect,  Turner,  v.  FlagL', 
0  Ind.  App.  503,  33  N.  E.  1104,  and  cases  cited. 

In  Barnura  v.  Frost,  17  Gratt.  398.  much  the  sarae  view  is  taken. 
The  court  regards  the  right  of  the  guardian  to  reimburse  himself  as 
not  a  privilege  personal  to  the  guardian,  but  one  which  may  be 
taken  advantage  of  in  a  court  of  equity  by  anyone  who,  without 
relying  solely  on  the  credit  of  the  guardian,  has  furnished  the  ward 
with  maintenance  under  a  contract  with  the  guardian.  "It  seems 
to  me,"  says  Joynes,  .T.,  "that  the  law  places  the  guardian  under 
an  obligation  to  provide  for  the  maintenance  of  his  ward  out  of 
the  profits  of  the  ward's  estate;  and  that  a  pei-son  who  furnishes 
maintenance  to  the  ward  under  a  contract  with  the  guardian,  but 
who  does  not  give  exclusive  credit  to  the  guardian,  has  a  right, 
which  a  court  of  equity  will  recognize  to  have  those  profits  so  ap- 
plied for  his  benefit.  The  cre<litor  in  such  a  case,  in  addition  to 
his  claim  at  law  against  the  guardian,  upon  his  personal  contract 
has  a  direct  and  original  claim  in  equity,  and  not  merely  a  claim 
by  substitution  to  the  guardian,  to  be  paid  out  of  the  profits  of 
the  ward's  estate."  This  result  was  reached  by  a  divided  court, 
and  its  reasoning  is  declared  "radically  unsound"  by  Van  Fleet,  V. 
C,  in  Reading  v.  Wilson,  38  N.  J.  Eq.  44G,  who  rightly  says:  "There 
can  be  no  doubt  that  it  is  the  duty  of  a  guardian  to  maintain  hi» 
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A'  S.  U^,  30  Am.  Doc.  ai;  Edmunds  v.  Dnvls.  1  TTm.  270:  Tix-kor 
V.  McKpp,  1  Rnil.  344;  Elrod  v.  Myers,  2  Head.  33.  75  Am.  Dec. 
749;  Barnum  v.  Frost,  17  Gratt.  39S. 

2.  Power  of  Guardian  to  Disaffirm. — In  Oliver  v.  noudlet,  13 
Mass.  237,  7  Am.  Dec.  134,  the  right  of  a  guardian  to  avoid  a 
voidable  contract  made  by  his  infant  ward  is  considered,  and 
that  right  is  denied  in  cases  where  the  contract  was  beneficial  to 
the  infant.  The  reason  of  the  rule  is  said  in  Chandler  v.  Simmons, 
97  Mass.  508,  93  Am.  Dec.  117,  to  be  that  "the  elcK-tion  whether  to 
avoid  or  attirm  is  reserved  to  the  minor  until  he  shall  be  of  age, 
and  that  a  previous  determination  of  his  right  by  the  guardian 
would  be  inconsistent  with  such  a  privilege  in  the  ward."  The 
court,  therefore,  distinguishes  the  ca?.e  of  an  infant  under  guardian- 
ship from  that  of  an  adult  placed  under  guardianship  for  another 
cause,  as  for  being  a  spendthrift,  saying;  "A_fter  he  Is  of  full  age, 
if  unable  to  exercise  his  privilege  by  reason  of  mental  or  legal 
incapacity,  it  seems  reasonable  and  consistent  with  the  nature  ami 
purpose  of  this  right  that  it  should  be  exercised  for  him  and  in 
his  name  by  the  guardian  who  may  have  charge  of  his  interests. 
Otherwise  he  might  be  remediless  for  most  serious  impositions,  as 
he  can  do  no  legally  valid  act  himself.  The  right  may  be  asserted 
by  heirs,  and  we  cannot  doubt  that  it  may  be  also  by  a  guardian 
appointed  over  his  property  for  any  cause  for  which  adult  persons 
are  phued  und(>r  guaidianship." 

3.  Power  of  Guardian  to  Ratify.— The  power  of  a  gu.irdian  tt> 
validate  by  affirmance  a  void  act  of  his  ward  is  also  denied:  Ran 
nels  V.  Gerner,  80  Mo.  474;  Doty  v.  Hubbard,  55  Vt.  278.  In  both 
of  these  cases,  however,  the  contract  which  was  attempted  to  lu^ 
ratified  was  a  deed.  This  was  a  contract  which  the  guardian 
himself  had  no  power  to  make,  and  to  allow  his  ratification  to 
give  it  validity  would  be  to  enable  him  to  accomplish  indirectly 
what  the  policy  of  the  law  had  denied  him  the  power  to  do  directly. 

VII.  Collection  of  Debts  Due  Ward, 
a.  General  Rule. — Included  in  the  general  power  to  manage  the 
estate  of  the  ward  is  the  power  to  collect  such  debts  as  may  be 
due  the  latter.  The  guardian  may,  therefore,  it  is  well  settUn].  col- 
lect the  rents  and  profits  arising  out  of  the  ward's  real  estate,  as 
well  as  the  income  of  his  personal  property,  and  such  debts  as  may 
be  owing,  whetlier  secured  or  uu^eeured;  Mason  v.  Buchanan,  02 
Ala.  110;  Waldrip  v.  Tully,  48  Ark.  297,  3  S.  W.  192;  Potter  v. 
Hiscox,  30  Conn.  508;  Harshman  v  McBride,  2  lud.  App.  3S2,  2S 
N.  B.  5W;  Walker  v.  Wala,  10  Neb.  123,  4  N.  W.  938;  Chapman 
V.  Tibbits,  33  N.  Y.  289;  Field  v.  Schiefifelin,  7  Johns.  Oh.  150,  11 
Am.  Dec.  441;  White  v.  Farker,  8  Barb.  48;  Ware  v.  Ware,  28  Gratt. 
070;  Maclay  v.  Equity  Loan  etc.  Soc,  152  U.  S.  499,  14  Sup.  Ct. 
Rep.  678. 
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e.     What  May  "be  Received  in  Payment. 

1.  General  Bule— Conflict  of  Authority.— In  the  receipt  of  pay- 
ment of  a  debt  dtie  his  ward,  it  is  of  course  proper  that  the 
guardian  should  endeavor  to  collect  In  le^al  tender.  This  is  not. 
however,  at  all  times  practicable,  and  a  question  arises  as  to  the 
power  of  the  guardian  to  accept  something  other  than  money  or 
legal  tender  in  payment 

According  to  one  line  of  cases,  a  guardian  must  collect  In  cash, 
and  if  he  accept  anything  in  lieu  thereof,  makes  the  debt  his  own. 
If,  for  instance,  a  guardian  should  accept  payment  of  a  debt  due 
his  ward's  estate  in  a  promissory  note,  the  guardian  becomes 
liable  to  his  ward  for  the  amount  of  the  debt,  and  will  be  charped 
therewith,  although  he  has  used  due  diligence  in  endeavoring  to 
collect  or  realize  on  the  note:  Lane  v.  Miclile,  43  Ala.  109;  Lane 
V.  Mickle,  46  Ala.  600;  Rescher  v.  State,  03  Ind.  302;  United  States 
V.  Bender,  5  Cranch  C.  C.  620,  Fed.  Cas.  No.  14,567;  Wall  v.  Buck- 
ley, 2  Gh.  Rep.  97. 

Other  authorities,  while  recognizing  that  the  guardian  shouM. 
where  possible,  require  payment  in  money,  permit  him  (rightly,  it 
would  seem)  to  excuse  the  receipt  of  something  other  than  money,  - 
by  a  clear  showing  that  in  so  doing  he  has  emploj'cd  dun  diligence 
and  prudence.  This  view  is  illustrated  by  the  following  language 
from  the  opinion  in  Mason  v.  Buchanan,  62  Ala.  110:  "Every 
guardian,  administrator  or  executor  is  prima  facie  liable  to,  his 
ward  or  the  estate  represented  for  all  notes  taken  by  him  In  the 
discharge  of  the  duties  of  his  office,  such  as  notes  taken  for  property 
sold,  rented  or  hired,  money  lent,  or  for  balances  due  by  former 
administrators,  executors  or  guardians.  He  is  liable  for  the  sol- 
vency of  all  such  notes From  this  liability  he  can  only  be 

relieved  by  the  clearest  and  most  satisfactory  showing  to  a  court 
of  equity  that  the  makers  of  the  notes  were  imquestionably  and 
abundantly  solvent  for  the  amount  when  the  notes  were  made,'  and 
that  they  have  since  become  insolvent  under  circumstances  that 
could  not  reasonably  have  been  anticipated  at  the  time,  and  so 
suddenly  that  no  time  was  allowed  him  to  prevent  the  loss.  In 
other  Avords,  that  while  he  usefl  in  biking  the  note  all  necessary 
precautions,  it  was  not  sulisequently  lost,  by  any  neglect,  want  of 
attention,  or  mismanagement  on  his  part."  To  the  same  effect  is 
Mason  v.  Buchanan,  02  Ala.  110.  See,  also,  cases  cited  below  on 
the  right  to  take  note  payable  to  himself  in  discharge  of  a  debt 
due  the  ward. 

Whether  or  not  a  gnardinn  has  the  right  to  receive  a  note  in 
pajment  in  the  case  under  discussion,  if  the  note  so  received  Is 
actually  collected  by  him  and  the  proceeds  applied  to  the  estate 
of  the  ward,  he  is,  of  course,  discharged  from  liability  therefor: 
Jones  V.  Jones,  20  Iowa,  388.  See  the  following  cases  for  the  lia- 
bility of  a  guardian  who  received  currency  of  the  Confederate 
states  in  payment  of  debts  due  the  estate:  Ferguson  v.   Lowery, 

Am.   St.    Rep.,   Vol.    LXXXIX.— 19 
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J)D  Ivy.  ."504.  30  S.  W.  530;  Ordinary  v.  Doan,  44  N".  J.  L.  04;  Torry 
V.  Black.  r>S  N.  Y.  ISo;  Thomas  v.  Bonuet,  56  Barb.  197;  Luton  y. 
Wilcox,  S3  N.  C.  20;  Maclay  v.  Equitable  Life  etc.  Soc,  ir>2  U. 
S.  499,  14  Sup.  Ct.  Rep.  678.  Good  faith  and  prudence  will  ordi- 
narily be  presumed,  and  the  burden  to  show  the  contrary  is  upon 
the  party  who  attacks  the  validity  of  the  compromise:  Torry  v. 
Black,  o8  N.  Y.  ISo;  Luton  v.   Wilcox,  S3  N.   C.  20. 

Where  the  effect  of  a  compromise  by  the  guardian  would  be  to 
change  the  nature  of  the  ward's  estate,  such  comproml.se  is  be- 
yond the  powers  conferred  upon  him.  A  guardian  cannot,  there- 
fore, dispose  of  the  ward's  real  estate  or  convert  it  Into  personal 
-assets  by  any  compromise  into  which  he  may  enter:  Stephenson  v. 
Chappell,  12  Tex.  Civ.  App.  '20(i,  33  S.  W.  880,  36  S.  W.  482;  Hinch- 
man  v.  Bulla rd,  7  W.  Va.  152. 

g.  Submission  to  Arbitration. — A  guardian  has  the  power,  it  Is 
now  well  settled,  to  make  a  submission  to  arbitration  of  disputed 
•claims  arising  in  connection  with  the  ward's  estate,  and  such  sub- 
mission, when  on  a  matter  within  the  scope  of  his  authority  as 
guardian,  will  bind  himself  and  his  ward  on.  the  latter  becoming 
■of  age:  Strmiir  v.  Beronjon,  18  Ala.  168;  Ilutchins  v.  Johnson;  12 
€onn.  3T«;.  ;ui  Am.  Dee.  622,  and  monographic  note,  p.  633;  Beebe 
T.  Trafford.  Kirby,  215;  Hayes  v.  Ma.s^sachusetts  Mut.  Life  Ins.  Co., 
125  111.  G2<;.  IS  N.  E.  322;  Weston  v.  Stuart,  11  Me.  326;  Goleman 
V.  Turner,  14  Smedes  &  M.  118;  McComb  v.  Turner,  14  Smedes  & 
M.  119;  Thomas  v.  Bennet,  56  Barb.  197;  Weed  v.  Ellis,  3  Caines, 
253;  Hume  v.  Hume,  3  Pa.  St.  144.  See,  however.  In  re  Hurley, 
1  Har.  &  J.  1()0.  In  the  case  of  the  guardian  of  a  lunatic  the 
■consent  of  the  court  of  chancery  seems  necessary  in  England:  See 
note  to  Hutchiiis  v.  Johnson,  30  Am.  Dec.  633.  This  requirement 
seems,  however,  to  be  dispensed  with  in  this  country,  no  distinction 
being  made  by  the  cases  between  the  case  of  guardianship  of  an 
infant  and  of  a  lunatic:  Ilutchins  v.  Johnson,  12  Conn.  376,  30  Am. 
Dec.  622;  Weston  v.  Stuart,  11  Me.  326. 

h.,  Waiver.  Release,  etc.,  of  Ward's  Rights.— The  powers  of  a 
guardian  witli  respect  to  the  property  of  his  ward  do  not  tend  to 
the  disposal  of  it  to  third  persons  without  consideration.  He  can- 
not, therefore,  make  a  voluntary  release  of  a  debt  due  his  wards: 
Horine  v.  Horine,  11  Mo.  649;  Freiberg  v.  DeLamar,  7  Tex.  Civ. 
App.  263,  27  S.  W.  151;  nor  without  consideration  surrender  or  waive 
<^he  hitter's  security  for  the  payment  of  such  debts:  Blanvelt  v. 
A'an  Winkle,  29  N.  J.  Eq.  Ill;  Dibrell  v.  Smith,  40  Tex.  447.  In 
Naeglin  v.  De  Cordoba,  171  U.  S.  638,  19  Sup.  Ct.  Rep.  35,  it  is 
held  that  a  natural  guardian  cannot,  without  the  sanction  of  some 
competent  tribunal,  release  the  claim  of  the  ward  to  an  inheritance. 
So  a  guardian  cannot  give  away  the  right  of  his  infant  ward  to 
receive  the  rents  of  property:  Ilounshall  v.  Clay  Fire  Ins.  Co.,  81 
Ky.  304;  nor  can  he  set  aside  an  award  favorable  to  his  ward;  Will- 
iams V.  Moseley,  2  Fla.  304;  Thorne  v.  Crockett,  4  Bibb.  437;  nor 
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3.  Rule  in  England.— In  England  tho  rulo  ns  to  thp  nfituro  of 
securities  which  a  guardian  must  take  in  investing  the  funds  of 
his  ward  in  order  to  protect  himself  from  liability  In  case  of  loss. 
has  undergone  various  changes  from  time  to  time,  the  history  of 
-which  is  given  in  Lamar  v.  Micon,  112  U.  S.  452,  5  Sup.  Ct.  Rep.  221, 
and  in  the  monographic  note  to  Nyce's  Estate,  40  Am.  Dec.  500-518. 
It  is  sufficient  for  the  purpose  in  hand  that  the  rule,  as  finally  estab- 
lished, cast  the  rislc  of  loss  upon  the  guardian  wliorever  the  security 
"was  personal,  and  exonerated  liim  from  such  liability  only  when 
the  loan  was  secured  by  adequate  real  or  governmental  securities; 
i.  e.,  by  real  estate  or  by  pul)lic  funds:  Oray  v.  Fox,  1  N.  J.  Eq. 
259,  22  Am.  Dec.  508,  reviewing  the  English  cases. 

4.     Rule  in  United  States. 

A.  New  Jersey,  New  York  and  Pennsylvania. — This  rule  has 
"been  followed  in  thh?  country  in  the  states  of  New  Jersey,  New 
York  and  Pennsylvania. 

In  New  Jersey  the  doctrine  is  laid  down  as  applicable  to  all 
trustees:  and,  while  there  seems  to  have  been,  no  direct  application 
to  the  particular  case  of  a  guardian,  the  law  of  that  state  applicable 
to  such  case  is  loft  in  no  doubt  by  the  authorities.  "It  is  the  settled 
rule,  both  in  England  and  in  this  state,  that  if  executors,  admin- 
istrators, or  other  ti'ustees,  loan  money  without  due  security,  they 
.are  liable  in  case  of  loss.  Loans  made  on  private  or  personal  secur- 
ity are  at  the  risk  of  the  trustees;  Avho  are  personally  answerable 
af  the  security  prove  defective.  To  afford  complete  indemnity  to 
the  trustee  against  the  hazard  of  responsibility  for  loss,  the  invest- 
ment must  be  made  in  government  stocks,  or  upon  adequate  real 
security":  Vreeland  v.  Vreeland,  10  N.  J.  Eq.  512,  531.  To  the  same 
■effect,  Gray  v.  Fox,  1  N.  J.  E(i.  259,  22  Am.  Dec.  508;  Halstead  v. 
Meeker,  18  N.  J.  Eq.  1.30;  Tucker  v.  Tucker,  33  N.  J.  Eq.  235. 

The  English  rule  has  likewise  been  adopted  in  New  York,  with 
reference  to  trustees  in  general:  King  v.  Talbot,  40  N.  Y.  70;  Acker- 
man  V.  Emott,  4  Barb.  020;  and  is  applied  to  investments  by  a 
guardian  in  Torry  v.  Frazer,  2  liedf.  480. 

In  Pennsylvania,  the  English  rule  was  unqualifiedly  adopted  as 
the  proper  one  for  the  guidance  of  trustees  in  Hemphill's  Appeal, 
18  Pa.  St.  303;  and  such  is,  undoubtedly,  the  law  of  that  state:  In 
re  Law's  Estate,  144  Pa.  St.  499,  22  Atl.  831;  Appeal  of  Worrell,  9 
Pa.  St.  5(»S,  23  Pa.  St.  44;  Twaddells'  Appeal,  5  Pa.  St.  15. 

B.  South  Carolina.— In  South  Carolina  the  English  rule,  while 
not  followed  in  all  its  rigor,  is  adopted,  with  slight  modifications. 
The  earlier  cases  seemed  to  incline  to  a  rejection  rather  than  an  ac- 
<;eptance  of  the  English  doctrine  (Boggs  v.  Adger,  4  Rich.  Eq.  408; 
Spear  v.  Spear,  9  Rich.  Eq.  lS4j;  but  the  law  of  that  state  was  finally 
\settled  in  Nance  v.  Nance,  1  S.  C.  209,  in  which,  after  reviewing 
the  previous  South  Carolina  cases>.  the  court  says:  "The  result  of 
ihe  cases  in  our  own  courts,  properly  understood  in  their  relation  lo 
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Wliere,  however,  the  Enplish  rule  prevails,  corporate  stock  Is 
regarded  as  "personal  securities,"  any  investment  in  which  Is  at 
the  risli  of  the  guardian:  Appeal  of  Worrell,  9  Pa.  St  508;  Allen  v. 
G.iillard,  1  S.  C.  270.  See,  however,  Boggs  v.  Adger,  4  Rich.  Eq. 
408.  In  Appeal  of  Twaddell,  5  Pa.  St.  lo,  Gibson,  G.  J.,  held  that 
an  investment  in  the  stock  of  a  corporation  deriving  its  income 
mainly  from  landed  capital  was  an  investment  "in  substance, 
though  not  in  form,  on  real  security."  The  case  was,  however, 
alluded  to  in  Appeal  of  Worrell,  9  Pa.  St.  508,  "with  some  re- 
luctance," and  Burnside,  J.,  declared  that  beyond  it  he  could  not 
advance  a  step. 

Even  where  there  Is  a  constitutional  Inhibition  against  the  Invest- 
ment of  trust  funds  in  corporate  stock,  such  investment  Is  held  not 
to  be  prohibited  to  a  guardian  where  the  purchase  is  reasonably 
necessary  to  protect  other  stock  held  by  the  ward  from  depreciation: 
Nagle  V,  Robins,  9  Wyo.  211,  G2  Pac.  154,  79G.  In  the  case 
cited,  such  purchase  by  the  guardian  was  necessary  to  prevent  ;i 
third  party  from  securing  control  of  a  majority  of  the  stock  of  u 
corporation  in  which  the  ward  already  held  stock,  where  such  con- 
trol would  have  been  dangerous  to  the  ward's  interests.  The  court 
likened  the  rule  applicable  to  this  case  to  the  rule  where  repairs 
are  necessary  to  protect  the  capital  of  the  ward  invested  In  realty; 
and  the  guardian  is  permitted  to  make  necessary  repairs,  altliouu-h 
denied  the  general  power  to  purchase  realty. 

Loans  secured  by  cori)orate  stock  are  not  regarded  as  investments 
In  such  stock  within  the  sense  of  a  constitutional  provision  forbid- 
ding an  investment  by  a  trustee  in  stocks.  "In  case  of  a  loan  upon 
mortgage  the  lender  might  be  compelled,  upon  foreclosure^  to  take 
the  property;  and,  likewise,  he  might  be  bound,  in  protecting  his 
own  interests,  to  take  the  stock  where  he  has  it  as  security.  But  as 
such  possible  results  do  not  operate  to  render  the  loan  upon 
mortgage,  an  investment  in  the  property  mortgaged,  so  they  do  not, 
in  case  of  collateral  stock,  make  the  loan  an  investment  in  the 
stock  itself":  Nagle  v.  Robins.  9  AVyo.  211,  62  Pac.  154,  796;  Lovell  v, 
Minot,  20  Pick.  116,  32  Am.  Dec.  206. 

c.    In  Trade  or  Business. 

1.  General  Rule.-  The  authorities  are  unanimous  In  holding  that 
a  guardian  has  no  power  to  employ  the  funds  of  his  ward  in  any 
trade  or  business.  "It  is  a  well-establishetl  and  elementary  principle 
of  the  law  relating  to  the  rights  and  liabilities  of  trustees  that  in 
the  absence  of  an  express  and  sufficient  authority  tlierefor,  the 
employment  of  trust  property  in  trade  or  speculation,  or  in  manu- 
facturing, is  a  gross  breach  of  trust  upon  the  part  of  the  trustee": 
Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  259,  68  Am.  St.  Rep. 
777;  51  N.  E.  1036.  To  the  same  effect,  Michael  v.  Locke,  SO  Mo. 
548;  Western  Cement  Co.  v.  .Tones,  8  Mo.  App.  373;  Kent  v.  West, 
S3  App.  Div.  112,  53  N.  Y.  Supp.  244;  In  re  Teyn,  2  RedL  306;  Shaw 
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allowod:  In  re  Thomas'  Estate,  28  Colo.  110,  56  Pac.  907;  White  v. 
rarkor,  8  Barb.  48;  Deitterich  v.  Heft,  5  Pa.  St.  87.  For  mere 
Tiefflisont  failure  to  invest,  simple  Interest  only.  It  is  held,  should 
he  charged  the  guardian  on  the  sums  so  held;  compoun'd  Interest 
being  proper  ordinarily  only  in  case  of  conversion  byi  the  guardian, 
•OP  fraud,  or  other  gross  delinquency;  Bryant  v.  Craig,  12  Ala.  354; 
•Crooks  V.  Turpen,  1  B.  Mon.  183;  Deitterich  v.  Heft,  5  Pa.  St.  87; 
-Appeal  of  Hughes'  Minors,  53  Pa.  St.  500. 

f.  Conflict  of  Laws.— In  matters  connected  with  the  Investment 
of  funds  by  a  guardian,  where  the  law  of  the  place  of  the  guard- 
ian's appointment  and  of  the  ward's  domicile  Is  different,  the  law 
of  the  place  last  mentioned  controls.  "The  preference  due  to  the 
law  of  the  ward's  domicile,  and  the  importance  of  a  uniform  ad- 
ministration' of  his  whole  estate,  require  that,  as  a  general,  rule,  ■ 
the  management  and  investment  of  his  property  should  be  governed 
by  the  law  of  the  state  of  his  domicile,  especially  when  he  actually 
resides  tliere,  rather  than  by  the  law  of  any  state  in.  which  a 
guardian   n>ay   have  been  appointed,   or  may   have  received  some 

property  of  the  ward The  form  of  accounting,  so  far  as  con- . 

cerns  the  remedy  only,  must,  indeed,  be  according  to  the  law  of. 
the  court  in  which  relief  is  sought;  but  the  general  nile  by  which 
the  guardian  is  to  be  held  responsible  for  the  investment  of  his 
ward's  property  is  the  lau'  of  the  place  of  domicile  of  the  wavd": 
Lamar  v.  Micou,  112  U.  S.  452,  5  Sup.  Ct.  Rep.  221. 

IX.     Deposits. 

a.  General  Rule.— While  an  investment  may,  undoubtedly,  take 
the  form  of  a  deposit  in"  a  bank,  a  mere  deposit  of  funds  by  a 
guardian  in  a  bank  is  not  necessarily  an  investment  of  them: 
"Whilst  the  relation  between  the  deiwsitor  and  his  banker  is  that 
of  debtor  and  creditor  simply,  the  transaction  cannot  in  any  proper 
sense  be  regarded  as  a  loan,  unless  the  money  is  loft,  not  for  safe- 
Ivceping.  but  for  a  fixed  period,  at  interest,  in  which  case  the 
transaction  assumes  all  the  characteristics  of  a  loan:  In  re  Law's 
Estate,  144  Pa.  St.  499,  22  Atl.  831.  A  guardian  will  not  be  held  lia- 
ble where,  in  the  ordinary  discharge  of  his  duties,  he  deposits  assets 
for  safekeeping  temporarily  in  a  bank  of  goo<l  repute,  though  the 
bank  afterward  fails:  In  re  Law's  Estate,  144  Pa.  St.  499,  22  Atl. 
•831.  Nor  is  a  guardian  liable  on  the  ground  of  negligence  where  he 
•deposits  certificates  of  stock  indorsed  by  him  in  blank,  in  a 
■national  bank  of  good  reputation,  and  they  are  embezzled  by  the 
-cashier:  O'llerron  v.  Gray,  108  Mass.  573,  GO  Am.  St.  Rep.  411,  47 
N.  E.  429. 

b.  Deposits  in  Guardian's  Own  Name.— If  a  guardian  deposits 
.guardianship  funds  in  a  bank,  in  his  own  name,  and  without  ear- 
marks or  indicia  to  distinguish  tlie  money  as  that  of  his  ward. 
h(\  is  responsible  for  its  safety,  and,  if  the  bank  fails,  he,. and  not 
the  ward,  must  bear  the  loss:  Jenkins  v.  Walter,  8  Gill  &  J.  218, 
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XI.  Maintenance  of  Ward, 
a.  In  England.— In  EnglaiKl,  provision  for  the  support  and 
education  of  an  infant  ward  is  made  upon  bis  being  constituted 
a  ward  in  cliancery,  arid  l)y  wliat  Is  linown  as  an  "order  of  main- 
tenance." I'pon  a  petition  for  the  appointment  of  a  guardian, 
there  is  a  reference  to  a  master  to  report  a  proper  person  for  the 
guardianship,  and  to  ascertain  the  exact  condition  of  the  infant's 
estate.  Upon  confirmation  of  the  report,  the  infant  becomes  a  ward 
in  chancery,  and  an  annual  sum  (ordinarily  not  exceeding  the  prob- 
able income  from  the  estate:  Carmichael  v.  Wilson,  3  MoUoy,  80),  is 
set  apart  by  order  of  the  coui't,  and  intrusted  to  the  guardian  to  be 
expended  in  the  maintenance  of  the  ward.  More  than  this  can  be 
expended  only  by  express  permission  of  the  court:  See  Hobbs  v. 
Harlan,  10  Lea,  2C.S,  43  Am.  Rep.  309.  Except  in  a  case  of  abuse 
or  fraud,  a  guardian  is  not  required  to  account  specifically  for  an 
allowance  for  maintenance:  In  re  Oldfield,  2  Molloy,  294. 

b.  In  the  United  States. 
1.  In  General. — In  this  country,  the  guardian  is  pornntt<  il, 
without  anj"  "order  of  maintenance,"  to  expend  so  much  of  the  in- 
come of  his  ward  as  may  be  necessary  for  the  proper  support,^ 
maintenance  and  education  of  tlie  latter.  The  checlv  against  ex- 
travagance is  found  in  his  liability  to  account  for  all  expenditures, 
and  the  right  of  the  court  to  di.sallow  any  item  not  reasonable  or 
proper.  No  previous  order  of  court  is  necessary,  and  within  tln' 
limits  of  the  annual  income  from  the  ward's  estate  the  guardian  is 
entitled  to  malie  such  expenditures  as  are  reasonably  necessary: 
Lee  V.  Lee,  oo  Ala.  590;  Bond  v.  Lockwood,  33  111.  212;  Owens  v. 
Wallver,  2  Strob.  Eq.  289;  Foreman  v.  Murray,  7  Leigh,  412.  Where 
parents  are  guardians,  see  monographic  note  to  Villard  v.  Robert, 
49  Am.  Dec.  (558.  The  income  which  he  is  entitled  to  draw  on  for 
this  purpose  is  the  entire  income  of  his  ward,  and  not  merely  that 
which  comes  into  his  hands  as  guardian.  If,  for  instance,  part  of 
the  revenue  producing  capital  of  the  ward  is  in  the  hands  of  an 
administrator  or  trustee,  the  income  so  derived  is  included:  Fore- 
man V.  Murray,  7  Leigh,  412. 

2.  Limited  to  Income. 
A.  General  Rule. — Any  encroachment  upon  the  principal  of  the- 
ward's  estate  re(iuires  the  intervention  of  a  court,  and  in  no  con- 
nection are  tlie  courts  more  zealous  in  tlie  protection  of  the  ward. 
The  reiisons  for  the  rule  are  obvious.  The  object  is  the  preserva- 
tion of  the  capital  of  the  estate  lield  by  the  guardian,  by  interposinjr 
a  check  upon  its  invasion  by  its  conservator.  As  is  said  in  the 
monographic  note  to  Villard  v.  Robert,  49  Am.  Dec.  657:  "If  the 
guardian  were  allowed  to  go  on  from  year  to  year  expending  the 
ward's  estate,  trusting,  in  tlie  end,  to  have  his  accounts  allowed 
upon  gross   estimates  of   possibly   interested   witnesses,   the   ward 
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Harknops,  6  Til.  173,  41  Am.  Doe.  l&l;  Rond  v.  Lockwood,  33  Til. 
212;  Ellis  v.  Soper,  111  Towa,  G31,  82  N.  W.  1041;  In  re  Wandoll, 
32  Hun,  545;  Browne  v.  Bedford,  4  Dem.  Rurr.  (N.  Y.)  301;  Lonp  v. 
Norcom,  37  N.  C.  354;  Barnes  v.  Ward,  45  N.  C.  93,  57  Am.  Dec. 
590;  Johnston  v.  Ck)leman,  56  N.  G.  290;  Hart  v.  C7.ap.<ki,  11 
Dea,  151;  Bt'^Ier  v.  Dunn,  3  Head,  87,  75  Am.  Dec.  761;  Jackson  v. 
Jackson,  1  Gratt.  143;  Barlow  v.  Grant,  1  Vern.  255;  In  re  Howarth, 
L.  R.  8  Ch.  415.  In  North  Carolina  the  rule  (stricter  than  else- 
where) Is  stated  to  be  that  the  court  will  permit  .such  encroachment 
only  in  a  case  of  "physical  necessity,"  which  in  the  case  of  guard- 
ianship over  minors  is  said  to  be  where  the  "wards  could  not  be 
entitled  to  maintenance,  as  paupers,  who  could  not  be  maintained 
from  the  profits  of  their  property,  and  who,  from  mental  imbecility, 
or  want  of  bodily  health,  could  not  be  put  out  as  apprentices  to  be 
maintained  by  their  masters":  Johnston  v.  Coleman,  50  N.  C.  290. 

As  to  the  po'wer  of  the  court  to  encroach  upon  the  principal 
of  an  estate  which,  on  a  certain  contingency,  is  limited  over  to 
third  persons,  see  monographic  note  to  Villard  v.  Robert,  49  Am.  Dec. 
657,  659;  Brown  v.  Teniperly,  3  Russ.  2G3;  Ilavelock  v.  Ilavelock, 
17   Ch.   Div.   807. 

d.  Subsequent  Ratification  by  Court  of  Encroachment  on  Prin- 
cipal.— Wherever  possible,  the  precedent  sanction  of  a  court  of 
equity  should  be  obtained  by  a  guardian  before  employing  any 
part  of  the  corpus  of  his  ward's  estate  for  maintenance  or  support 
of  the  latter.  In  North  Carolina,  a  state  in  which  encroachments 
upon  the  capital  of  estates  under  guardianship  seem  to  be  even 
more  jealously  regarded  than  elsewhere,  only  a  case  of  physical 
necessity  will  induce  the  court  to  afterward  ratify  such  encroach- 
ment by  the  guardian  made  without  securing  its  permission  at  the 
time:  Tharin'gton  v,  Tliarington,  90  N.  G.  118,  5  S.  E.  414;  Johnston 
V.  Coleman,  56  N.  C.  290;  Ix>ng  v.  Norcom,  37  N.  G.  354. 

In  other  jurisdictions  tlie  weight  of  authority  is  in  favor  of  a  more 
lenient  rule,  and,  while  breaches  of  the  principal  are  by  no  means 
favored,  they  will  be  ratified  by  the  courts,  and  the  guardian  al- 
lowed reimbursement,  if  the  circumstances  were  such  that  the 
court  would,  if  previously  applied  to,  have  sanctioned  such  ex- 
penditure: Calhoun  v.  Calhoun,  41  Ala.  309;  Kendall  v.  Miller,  9 
Cal.  591;  Bond  v.  Lockwood,  33  IlL  212;  State  v.  Clark,  16 
Ind.  97;  Withers  v.  Hickman,  6  B.  Mon.  292;  Jarret  v.  Andrews.  7 
Bush,  311;  Oakley  v.  Oakley,  3  Dem.  Surr.  (N.  Y.)  140;  Roseborough 
V.  Ro-seborough,  3  Baxt.  314;  Ilobbs  v.  Harlan,  10  Lea,  208.  43  Am. 
Rep.  309;  Beeler  v.  Dunn,  3  Head,  87,  75  Am.  Dec.  701;  Barten  v. 
Bowen,  27  Gratt.  849;  Olsen  v.  Thompson,  77  Wis.  000,  47  N.  W. 
20;  Cannichael  v,  Wilson,  3  Molloy,  79,  86. 

Courts  will  not  ratify  invasions  of  the  principal  where  the  guard- 
ian has  permitted  his  ward  to  live  in  idleness,  and  thus  expend  his 
patrimony.    The  guardian  should,  before  resorting  to  an  encroach- 
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Ing  the  continuanco  of  the  presumed  Influence  of  the  irunrtHan  wiTi 
be  set  aside,  unless  shown  to  have  been  the  deliberate  act  of  the 
ward,  after  full  knowledge  of  his  rights";  Gulett  v.  Wiley,  120  111, 
310,  9  Am.  St.  Rep.  587,  19  N.  E.  287. 

B.  Gifts  by  Ward  to  Guardian.— The  rule  Is,  therefore,  well  set- 
tled that  a  gift  or  donation  by  a  ward  to  his  former  guardian, 
shortly  after  reaching  his  majority,  will  be  set  aside  without  proof 
of  actual  fraud,  whenever  the  period  between  the  termination  of 
the  guardianship  and  the  date  of  the  gift  is  sufflciontly  short  to 
permit  of  the  presumption  that  the  influence  obtained  during  guard- 
ianship still  continues:  Meek  v.  Terry,  3G  Miss.  190;  Garom  v. 
Williams,  44  Mo.  4G5,  100  Am.  Dec.  314;  Miller  v.  Simonds,  5  Mo. 
App.  33;  Waller  v.  Armstead,  2  Leigh,  11,  21  Am.  Dee.  594;  Hyltun 
V.  Hylton,  2  Ves.  Sr.  547;  Faulkner  v.  Salmon,  9  L.  J.  Oh.  155. 

C.  Settlements,  Keleases,  etc.— Nor  is  the  operation  of  the  prin- 
ciple confined  to  gifts.  In  Kirby  v.  Taylor,  6  Johns.  Ch.  24J, 
Chancellor  Kent  distinguished  the  case  of  a  gratuity  or  bounty 
given  the  guardian  by  the  ward  from  a  release  or  discharge  of  the 
former  by  the  latter  soon  after  reaching  majority.  It  was  to  the 
case  of  gratuities,  in  his  opinion,  that  the  jealousy  of  the  court  ami 
the  maxims  of  public  policy  should  properly  be  directed,  while  a 
simple  release  of  a  guardian  by  the  ward  when  arrived  at  maturity 
is  prima  facie  good,  "bein'g  regarded  as  a  proceeding  in  tlie 
natural  and  usual  course  on  the  termination  of  the  trust."  The 
Talidity  of  any  such  distinction  has,  however,  been'  strongly  dis- 
puted; Ferguson  v.  Lowery,  54  Ala.  510,  25  Am.  Rep.  718;  Waller  v. 
Armistead,  2  Leigh,  11,  21  Am.  Dec.  594;  and  has  met  with  no  gen- 
eral recognition — settlements,  receipts  and  releases  between  ward 
and  guardian  being  the  two  classes  of  transactions  which,  per- 
haps, more  frequently  than  any  other,  have  been  disregarded  by 
courts  of  equity  on  the  ground  of  presumed  undue  influence:  John- 
son v.  Johnson",  5  Ala.  90;  Ferguson  v.  Lowery,  54  Ala.  510,  25  Am. 
Eop.  718;  Gulett  v.  Wiley,  120  111.  310,  9  Am.  St.  Rep.  .587,  19  N.  E. 
287;  Clay  v.  Clay,  3  Met.  (Ky.)  548;  Fielder  v.  Harbison,  14  Ky.  Law 
Rep.  481,  20  S.  W.  508;  McClellan  v.  Kennedy,  8  Md.  230;  MoConkey 
V.  Cockey,  09  Md.  280,  14  Atl.  405;  Sullivan  v.  Rlackwell,  28  Miss. 
737;  McCarty  v.  Broom,  07  N.  C.  311;  Johnston  v.  Ilayne,  08  N.  C. 
509;  Appeal  of  Stanley,  8  Pa.  St.  431,  49  Am.  Dec.  530;  Appeal  of 
Clark,  18  Pa.  St.  175;  Appeal  of  Wills,  22  Pa.  St.  325:  Johnson  v. 
Johnson,  2  Hill  Eq.  277,  29  Am.  Dec.  72;  Waller  v.  Armistead,  2 
Leigh,  11,  27  Am.  Dec.  598;  Wych  v,  Packington,  3  Brown  Pari. 
C.  46. 

D.  Other  Transactions.— Similarly,  purchases  by  the  guardian 
from  the  ward,  and  vice  versa,  made  shortly  after  the  termination 
of  the  guardian,  are  sustainable  only  when  supported  by  proof  of 
good  faith  on  the  part  of  the  cuardian,  and  unless  freely  made 
with  a  full  knowledge  of  e^&eniial  facts  by  the  ward:  Andrews  v. 
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not  be  enforced  against  the  guardian:  Sanford  v.  Hayes,  19  Conn. 
591.  But  it  Is  not  Illegal  or  against  public  policy  for  a  guardian  to 
agree  with  the  surety  on  his  bond  to  invest  the  ward's  money  in 
state  bonds,  and  deposit  them  with  the  surety  as  indemnity  to  the 
latter.  Such  a  scheme,  It  was  held,  did  not  contemplate  tliat  the 
funds  of  the  guardian  were  to  pass  into  the  hands  of  the  surety,  so 
as  to  give  him  the  use  or  control  of  them,  and  was,  therefore,  per- 
missible: Rogers  v.  Hopkin's,  70  Ga.  454.  Where,  however,  the  per- 
formance of  the  contract  would  require  the  guardian  to  give  his 
surety  control  of  the  ward's  estate,  whether  for  Indemnity  or  other- 
wise, it  is  contrary  to  public  policy:  Poultney  v.  Randall,  9  Bosw. 
232. 

4.  Contracts  to  Perform  Act  of  Personal  Benefit  to  Guardian. — 
Where  a  guardian  would'  derive  a  personal  benefit  from  the  execu- 
tion of  a  contract  made  by  him  with  a  third  person,  with  reference 
to  the  property  of  the  ward,  the  contract  violates  sound  public  policy 
in  providing  for  the  ludividTial  profit  of  the  guardian  at  the  expense 
of  the  ward's  estate,  and  is,  thei-efore,  void.  A  guardian  cannot, 
therefore,  be  compelleil  to  carry  out  a  previous  contract  by  institut- 
ing and  pressing  proceedings  in  court  for  the  exchange  of  his  ward's 
land,  where  it  would  be  beneficial  to  the  guardian  to  do  so:  Zander 
V.  Feeley,  47  111.  App.  GOO.  Nor  can  he  sell  property  of  the  wanl 
in  executiou  of  a  prior  agreement:  Rome  Land  Co.  v.  Eastman,  bu 
Ga.  683,  6  S.  B.  580. 

5.  Purchase  of  Claim  Against  Estate.— This  same  prohibition 
against  the  guardian  deriving  any  profit  from  the  est^ite  under  his 
charge  applies  where  the  guardian'  buys,  at  a  discount,  a  claim 
against  the  estate.  He  can,  in  such  case,  charge  the  ward  no  more 
than  ho  has  actually  paid  for  the  claim:  Bass  v.  Cook,  4  Tort  31K); 
llanna  v.  SiK>tts,  5  B.  Mon.  302.  43  Am.  Dec.  132;  Sparhawk  v.  Allen, 
21  N.  II.  9;  Moore  v.  Shields,  O'J  N.  G.  50. 

6.  Purcliase  of  Outstanding  Title. — Nor  can  a  guardian  by  the 
purchase  of  an  outstanding  title  or  encumbrance  adverse  to  the  title 
of  his  wards,  place  himself  in  a  position'  antagonistic  to  their  in- 
terests. If  a  guardian  doi's  make  such  purchase,  he  is  dc^emed,  even 
in  the  absence  of  actual  or  intended  fraud,  to  hold  the  title  thus 
acquired  in  trust  for  his  wards,  and  the  latter  may  avail  themselves 
of  it  by  reimbursing  the  guardian  for  the  amount  actually  exiiended 
by  him:  Taylor  v,  Calvert,  138  Ind.  G7,  37  N.  E.  531;  I^e  v.  Fox. 
0  Dana.  171.     See,  also.  Dohms  v.  Mann,  70  Iowa,  723.  30  N.  W.  823. 

7.  Purchase  in  Name  of  Guardian  with  Funds  of  Ward.— If  a 
guardian  employs  the  funds  of  the  ward  in  the  purchase  of  proiH'rty 
to  which  he  takes  title  in  his  ovi-u  name,  he  is  regarded  as  holding 
such  property  in  tnist  for  the  wards.  So  long  as  the  funds  can  be 
traced  to  any  particular  piece  of  property  in  the  hands  of  the 
guardian,  the  ward  has  a  lien  on  the  property  for  the  repayment  of 
the  fund,  and  may  eUvt  to  take  either  the  property  or  the  sum 
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ford,  48  Miss'.  2oo;  State  v.  Tittman,  54  Mo.  App.  490;  Johnson 
V.  Payne  &  Williams  Bank,  HO  Mo.  App.  257;  Evertson  v.  Evert- 
son,  5  Paige,  G44;  Field  v.  ScbiofTelin,  7  Johns.  Ch.  ir)0,  11  Am. 
Dec.  441;  Lancaster  v.  Allen',  1  Head,  326;  Dobyns  v.  Rawley,  76 
Va.  537. 

9.  Tracing  Funds  Converted  by  Guardian.— In  this  and  in  the 
various  other  cases  wliere  constructive  or  resulting  trusts  are 
fastened  upon  the  property  disposed  of  or  received  by  the  guardian" 
in  violation  of  his  duties,  the  nature  of  the  transaction,  while  It 
invalidates  the  latter  so  far  as  the  parties  to  the  fraud  are  con- 
cerned, does  not  affect  rights  acquired  in  good  faitli  by  innocent 
third  parties.  If  the  guardian  acts  within  the  scope  of  his  apparent 
authority,  such  parties  are  not  bound  to  inquire  into  the  motives 
which  prompt,  or  the  emergency  which  necessitates,  the  transac- 
tion, nor  are  they  concerned  with  the  disposition  of  the  property 
received  by  the  guardian.  Acting  in  good  faith  an'd  without  knowl- 
edge of  the  breach  of  triist  by  the  guardian  they  are  protectetl: 
Woodward  v.  Donally,  27  Ala.  198;  Fountain  v.  Anderson,  33  Ga. 
372;  McConnell  v.  Ilodson,  7  111.  040;  Atkinson  v.  Atkinson,  8 
Allen,  15;  Field  v.  Schieffelin,  7  Johns.  Ch.  150,  11  Am.  Dec.  441. 

Any  extended  consideration  of  the  question  who  is  to  be  regarded 
in  this  connection  as  an  innocent  third  party  is  not  properly  within 
the  scope  of  this  note,  an'd  will  not,  therefore,  be  here  attempted. 
The  more  fact  that  the  transferee  knew  the  property  to  be  part 
of  the  ward's  estate,  where  he  had  no  knowknlge  of  the  fraud  of 
the  guanlian.  is  not,  it  seems,  suttieient  to  deprive  him  of  the  char- 
acter of  a  bona  fide  purchaser:  Fountain  v.  Anderson,  33  Ga.  372; 
Field  V.  Schiellelin,  7  Johns.  Ch.  150,  11  Am.  Dec.  441.  See,  where 
notes  OP  other  choses  in  action  were  payable  to  one  as  "guardian," 
I-'ountain  v.  Anderson,  33  Ga.  372;  Thornton  v.  Rankin,  19  Mo.  193, 
50  Am.  Dec.  338;  contra,  see  Hardy  v.  Citizens'  Nat.  Bank,  01  N. 
H.  34;  Gillespie  v.  Crawford  (Tex.  Civ.  App.),  42  S.  W.  621.  See, 
also,  Atkinson  v.  Atkinson',  90  Mass.  15.  Where,  however,  the 
property  is  transferred  or  money  paid  in  satisfaction  of  a  private 
debt  of  the  guardian,  the  assignee  cannot  hold  it  against  the  ward: 
Porter  v.  Tudor,  9  Conn.  411;  McConnell  v.  Ilodson,  7  111.  040; 
Bevis  V.  Heflin,  03  In'd.  129;  Thomas  v.  Ilite,  5  B.  Mon.  590;  Atkin- 
son v.  Atkinson,  8  Allen,  15;  Baughn  v.  Shackleford,  48  Miss.  255; 
Johnson  v.  Payne  &  Williams  Bank,  56  Mo.  App.  257;  Field  v. 
Schieffelin,  7  Johns.  Ch,  150,  11  Am.  Dec.  441;  Lancaster  v.  Allen, 
1  Head,  326.  See  as  to  tracing  trust  funds  generally,  monographic 
note  to  Union  Nat.  Bank  of  Chicago  v.  Goetz,  32  Am.  St.  llep.  125- 
130. 

10.  Purchase  by  Guardian  of  "Ward's  Property.— The  gen'oral 
rule  which  prohibits  a  guardian  from  dealing  with  the  estate  of 
the  ward  for  liis  individual  gain  does  not  permit  him  to  purchase 
any  of  the  property  belonging  to  the  latter:  Ilindman  v.  O'Connor, 
54  Ark.  027,  10  S.  W.  1052;  Dohms  v.  Maun,  70  Iowa,  723,  39  N.  W. 
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Hynos,  105  X.  T.  oGO,  12  x!  E.  GO;  Holmos  v.  Soely,  17  Wend. 
75;  Carskadilen  v.  McGhee,  7  Watts  &  S.  140;  Warden  v.  Eicb- 
t»aum,  14  Pa.  St.  121  (ejectment  by  committee  of  a  lunatic);  Tru.'ss 
V.  Old,  6  IL'ind.  55<),  IS  Am.  Dec.  748.  For  any  interference  with 
bis  exclusive  rigbt  to  tbe  possession  of  bis  ward's  real  estate,  be 
mij^lit  bave  an  action  of  trespass  against  tbe  party  guilty  of  sucb 
interference:  See  cases  above  cited,  and  Talmer  v.  Oakley,  2  Doug. 
(Midi.)  43n.  47  Am.  Dec.  41;  Torry  v.  Black,  ."S  N.  Y.  1S5. 

2.  Possession  of  Guardian  is  Possession  of  Ward.— Tbe  posses- 
sion of  tbe  guardian  is,  bowever,  in  tbe  case  of  botb  real  and 
personal  property!  tbe  possession  of  tbe  ward:  Magoe  v.  Tolan'd,  8 
Port.  3G;  Sallee  v.  Arnold,  32  Mo.  532,  82  Am.  Dec.  144;  Tenney 
V.  Evans,  11  N.  H.  34G;  Putnam  v,  Kitcbie,  6  Paige,  31K);  Doe  v. 
Keene,  7  Term.  Rep.  386.  While  bolding  as  guardian,  tberefore, 
bis  possession  is  in  no  proper  sense  adverse  to  the  ward,  and  can-  . 
n'ot,  as  against  tbe  latter,  ripen  into  a  title  by  adverse  possession: 
^SmalI  V.  Small,  74  N.  C.  IG.  Possession  by  a  guardian  (even  by  n 
guardian  by  nature)  may,  however,  operate  to  confer  sucb  title  on 
tbe  ward  as  against  a  tbird  person:  Barbee  v.  William-^,  4  lluisk. 
522. 

b.    Leases. 

1.  General  Rule. — Under  his  general  power  to  manage  and  con- 
trol bis  ward's  estate,  a  guai'dian  may,  it  is  well  settled,  lease 
the  real  property  of  bis  ward,  for  any  term  of  years  within  the 
period  of  his  guardianship.  Having  the  rigbt  to  the  possession  of 
such  property,  be  may  transfer  such  possession  by  demise,  an'd 
-without  an  order  of  court:  Freeman  v.  Bradford,  5  Port.  270;  Young 
y.  Lorain.  U  111.  G24,  52  Am.  Dec.  463;  Clark  v.  Rurnside,  15  111. 
62:  MuUer  v.  Bonner,  69  111.  108;  Graham  v.  Chatoque  Bank,  5  It. 
Mou.  45;  Anderson  v.  I.,ayton,  3  lUisb,  87;  Ilutcbius  v.  Dresser,  -''> 
Me.  76;  Palmer  v,  Oakley,  2  Doug.  iMicb.)  433,  47  Am.  Dec.  41; 
Richardson  v.  Richardson,  49  Mo.  20;  Antonidas  v.  Walling,  4  N. 
J.  Eq.  42,  31  Am.  Dec.  248;  Van  Doreu  v.  Everitt,  5  N.  J.  L.  461), 
8  Am.  Dec.  615;  Snook  v.  Sutton,  10  N.  J.  L.  133;  Jackson  v.  Todd, 
25  N.  J.  L.  121;  Emerson  v.  Spicer,  40  N.  Y.  594;  Low  v.  Purdy.  2 
Lans.  422;  Pond  v.  Curtiss,  7  Wend.  45;  Holmes  v.  Seely,  17  Wend. 
75;  Byrne  v.  Van  Iloesen,  5  Johns,  iii.);  Field  v.  Scbielleliu,  7  Johns. 
Ch.  150,  11  Am.  Dec.  441;  Goakley  v.  Mohar,  36  llun,  157;  Thacker 
v.  Henderson,  63  Barb.  271:  State  v.  Hamilton  Co.  ("oinnirs.  39  Ohio 
:St.  58;  Carskadden  v.  McGhee,  7  Watts  &  S.  140;  Appeal  of 
■Stoughton,  S8  Pa.  St.  198;  Ross  v.  Gill,  1  Wash.  (Va.)  87;  Truss 
v.  Old,  6  Rand.  556,  18  Am.  Dec.  748;  Wiudon  v.  Stewart,  43  W. 
ya.  711,  28  S.  E.  776:  Ronald  v.  Barkley,  1  Brock.  356,  Fed.  Gas. 
No.  12,031;  Shaw  v.  Shaw,  Vern.  «S:  S.  607.  In  the  case  of  a  guard- 
ian of  an  insane  person,  this  power,  it  seems,  was  not  possessed 
at  common  law,  but  was  conterrtMl  by  statute  43  George  111:  See 
Cooper  v.  Wallace,  55  N.  J.  Eq.  192,  36  Atl.  575. 
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instances,  or  under  order  of  court  to  change  the  nature  of  the  estate 
under  his  charge  by  converting  the  realty  of  his  ward  into  per- 
sonalty, or  vice  versa.  The  object  of  the  rule  has  been  said  to 
be  the  protection  of  tlie  relative  interests  of  the  real  and  personal 
representatives  of  the  ward,  by  putting  it  beyond  the  power  of 
the  guardian  to  alter  the  succession  of  the  latter's  property  by 
changing  its  nature:  See,  however,  Boisseau  v.  Boisseau,  79  Va. 
73,  7G,  52  Am.  Rep.  G16,  citing  2  Teri-y  on  Trusts,  3d  ed.,  sec.  G05. 
Whatever  the  reason  of  the  rule,  the  rule  itself  Is  well  settled,  and 
It  is  uniformly  held  that  a  guardian  cannot,  as  a  general  rule,  alter 
the  character  of  the  estate  of  his  ward  without  tJie  sanation  of  a 
court:  Attridge  v.  Billings,  57  111.  489;  Thompson  v.  Pettibone,  79 
Ky.  319;  Johns  v.  Tiers,  114  Pa.  St.  (511,  7  Atl.  9:23;  In  re  Hind's  Es- 
tate, 183  Pa.  St.  2G0,  38  Atl.  599;  Capehart  v.  Huey,  1  Hill  Eq.  405; 
Singleton  v.  Love,  1  Head,  357;  Hendee  v.  Cleaveland,  54  Vt.  142; 
Boisseau  v.  Boissieau,  79  Va.  73,  52  Am.  Rep.  OIG.  and  cases  here- 
inafter cited. 

2.  Rule  in  England.— In  England,  the  rule,  seemingly  followed 
In  a  few  American  cases,  is  that  the  guaitlian  may  change  the 
nature  of  the  ward's  estate  under  particular  circumstiinces,  and 
where  it  is  manifestly  for  the  advantage  or  convenience  of  the  in- 
fant. The  courts  will  in  such  cases  support  the  conduct  of  the 
guardian  if  "the  court  would  do  it  under  the  same  circumstances": 
Tuwood  V.  Twryne,  2  Amb.  417;  Thompson  v.  Pettibone,  79  Ky. 
319;  Durret  v.  Commonwealth.  90  Ky.  312,  14  S.  W.  189;  Field  v, 
Schieffelln.  7  Johns.  Ch.  1.10,  11  Am.  Dec.  441;  Hassard  v.  Rowe,  11 
Barb.  22:  Ronald  v.  Barkley.  Fed.  Cas.  No.  12,031,  1  Brock.  Sr.C. 
In  Appeal  of  Rover,  11  Pa.  St.  36,  such  change  is  said  to  be  justified 
only,  in  case  of  "imminent  necessity." 

3.  Inherent  Power  of  Court  to  Order. — Upon  the  question 
whether  the  court  of  chancery  has  inherent  power  to  order  the 
sale  of  the  real  estate  of  an  infant  under  guardianship,  the  au- 
thorities are  not  in  accorcL  By  some  it  is  maintained  that  the  court 
possesses  no  such  inhei*ent  powers,  and  that  if  it  exists  it  does 
60  by  virtue  of  some  statute  conferring  it:  Northwestern  Guaranty 
etc.  Co.  V.  Smith,  15  Mont.  101,  48  Am.  St.  Rep.  0G2,  38  Pac.  224; 
Rogers  v.  Dill,  6  Hill,  415;  State  v.  Hamilton  County  Commrs.,  39 
Ohio  St.  58;  Singleton  v.  Love,  1  Head,  357;  Faulkner  v.  Davis,  18 
Gratt.  G51,  98  Am.  Dec.  G98,  and  cases  cited.  Other  authorities, 
however,  are  to  the  effect  that  such  power  is  inherent  in  the  court: 
Thompson  v.  Pettibone,  79  Ky.  319;  Talbot  v.  Provine,  7  Baxt.  502; 
Thompson  v.  Mebane,  4  Heisk.  370.  See  3  Pomeroy's  Equity  Juris- 
prudence, sec.  1309. 

4.  Sale  of  Realty.— In  accordance  with  the  general  rule  that  a 
guardian  cannot,  without  the  authority  of  a  proper  court,  effect  a 
change  of  the  general  nature  of  the  ward's  estate  from  real  to 
personal,  or  vice  versa,  the  authorities  are  uniform  in  holding  a 
eale  or  couveyauce  of  laud  of  the  ward  by  his  guai'diau  without 
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umnont  improvornonts  upon  tho  lands  of  his  ward.  Such  Iniprove- 
nipiits.  in  the  great  majority  of  cases,  are  of  such  mature  that  when 
<'oniplt'ted  thoy  form  part  of  tlie  realty  it.';elf,  and  to  permit  the 
jru.'u-dian  to  malce  thoni  of  his  own  accord  is  plainly  to  allow  him 
to  invest  tlie  funds  of  his  ward  in  real  estate  without  an  ordor 
of  court.  Regarding  it  thus,  the  law  do(^  not  permit  a  guardian 
t>  employ  the  money  of  his  ward  in  enhancing  the  value  of  the 
rcMlty  belonging  to  the  estate,  without  securing,  the  sanction  of 
a  court  having  jurisdiction.  A  guardian,  therefore,  who,  without 
loave  of  court,  makes  permanent  improvements  upon  the  land  of 
liis  ward  does  so  at  his  OA\-n  rislc:  Waldrip  v.  Tnlioy,  48  Ark.  207, 
3  S.  W.  li)2;  McPariand  v.  Larkin.  ir>r>  111.  84.  3D  N.  E.  G()l);  I^ane  v. 
Taylor,  40  Ind.  495;  McCracken  v.  McCracken,  G  B.  Mon.  342; 
Brodess  v.  Thompson,  2  Har.  &  G.  120;  Antonidas  vJ  Walling,  4 
N.  .7.  Eq.  42.  31  Am.  Dec.  24S:  Ilaggerty  v.  McCanna,  25  N.  .7. 
Eq.  48;  Hassard  v.  Howe,  11  Barb.  22;  Ck)pley  v.  O'Noil,  57  Barb 
209;  In  re  Himl's  Estate,  183  Ta.  St.  200,  38  Atl.  599;  Barrett  v. 
€ocke,  12  Ileisk.  5(10;  Ilubbs  v.  Harlan,  10  Lea,  208,  43  Am.  Rep. 
309;  Jackson  v.  Jackson,  1  Gratt.  143.  In  many  of  the  cases  the 
courts  have  refused  to  allow  a  guardian  credit  for  such  improve- 
ments, while  in  others  he  has  been  reimbursed  for  improvements 
made  by  him  in'  good  faith,  which  have  added  to  the  permanent 
value  of  the  estate:  See  cases  above  cited,  and  Pelley  v.  Baseuuibo, 
9  L.  T.,  N.   S.,  317,  9  Jur.,  N.  S.,  1120. 

7.  Repairs.— The  rule  that  a  guardian  has  no  power  to  niak' 
permanent  improvements  upon  the  land  of  his  ward  does  not 
in  any  way  prevent  him  from  making  all  needed  repairs.  Indeed, 
this  latter  is  regarded  as  a  duty  rather  than  as  a  power:  Waldrip 
T.  Tulley,  48  Ark.  297,  3  S.  W.  192;  and  the  guardian  may  be  held 
liable  if  by  his  failure  to  properly  repair,  the  value  of  the  ward's 
real  estate  is  depreciated:  Willis  v.  Fox.  25  Wis.  640.  Exi>enditures 
for  necessary  i-epairs  are,  therefore,  upheld  on  the  ground  of  pro- 
tection to  the  capital  of  the  ward,  and  the  guardian  is  entitled  to 
all  reasonable  expenses  so  incun-ed:  Waldrip  v.  Tulley,  48  Ark. 
297,  3  S.  W.  102;  Brodess  v.  Thompson,  2  Har.  &  G.  120;  Antonidas 
V.  Walling,  4  N.  J.  Eq.  42,  31  Am.  Dec.  248;  Cooper  v.  Wallace, 
55  N.  J.  Eq.  192,  30  Atl.  575;  Green  v.  Winter,  1  Johns.  'Ch.  27, 
7  Am.  Dec.  475;  Nagle  v.  Robins,  9  Wyo.  211,  02  Tac.  154,  790. 

8.  Equitable  Conversion.— Should  a  guardian,  in  excess  of  his 
authority,  dispose  of  the  real  estate  of  his  ward,  or  invest  the 
funds  of  the  latter  in  realty,  the  proceeds  of  such  disi)osal  and 
investment  are  i-egai-ded  in  equity,  during  th^e  period  of  guardian- 
ship, as  of  the  same  nature  as  the  property  for  which  such  proceeds 
are  recei\-H?d.  If,  for  instance,  a  guardian  sells  the  real  estate  of 
liis  ward,  the  money  received  therefor  is  in  equity  ti-eated  as  realty. 
&o  real  estate  which  the  guardian  has  purchased  with  the  money  of 
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g.  Waste.— A  pruardian  has,  at  common  law,  no  power  to  com- 
mit waste,  and  for  a  voluntary  waste,  both  a  prohibition  of  waste 
and  an  action  of  waste  lay  against  the  pniardian,  whether  In 
chivalry  or  In  socasre:  Bacon's  Abridgment,  tit.  "Guardian,"  (H). 
He  cnuld  not.  tlierofore.  cut  down:  tinil>or  on  the  land  of  the  ward, 
except  for  necessary  repairs:  Torry  v.  Black,  58  N.  Y.  185.  So 
he  could  not,  at  common  law,  turn  ancient  pasture  into  arable  land. 
Such  cultivation  was  regarded  as  waste,  however  beneficial:  Clark 
V.   Thorp,   2   Ves.   Sr.  232. 

In  this  country,  whether  a  guardian  has  committed  waste  by 
cutting  timber  is  to  a  large  extent  a  question  of  fact.  "In  En'gland^ 
where  good  husbandry  required  the  preservation  of  growing  tr<.^s, 
it  was  considered  waste  to  cut  or  permit  them  to  be  cut.  Any  act 
or  omission  which  diminished  the  value  of  the  estate  or  its  income, 
or  increased  the  burdens  upon  it,  or  impaired  the  evidence  of  title 
thereto,  was  considered  waste.  Many  acts  which  in  Encrlaud  would 
be  waste  are  not  such  here,  in  consequence  of  the  difference  lii 
the  condition  of  the  two  countries.  In  this  country,  'whether  the 
cutting  of  any  kind  of  trees  is  waste  depends  upon  the  question 
whether  the  act  is  one  which  a  prudent  farmer  would  do,  having 
regard  to  thoi  land  as  an  inheritance,  and  whether  the  doing  of  ■ 
it  would  diminish  the  value  of  the  land  as  an  estate':  1  Washbuni 
on  Real  Property,  lOS"';  Bond  r,  Lockwood,  "53  HI.  212.  In  tln^ 
case  from  which  the  above  is  quoted,  the  cutting  of  limber  wn^ 
held,  under  the  facts,  not  to  amount  to  waste. 

h.  Partition. — A  guardian  has  the  power  at  common  law  tc 
make  partition  in  behalf  of  his  ward,  and  if  the  partition  be  e(iual. 
It  will  bind  the  latter,  "for  the  guardian  is  appointed  by  the  law  to 
take  care  of  the  inheritance  of  the  infant;  and  this  separation  and 
division  of  his  part  from  what  belongs  to  another  is  so  far  fronv 
bein'g  a  prejudice  to  the  infant,  that  it  isi  really  for  his  benefit  and 
advantage":  Bacon's  Abridgment,  tit.  "Guardian,"  (G);  Hunt  v. 
Rabitoay,  125  Mich.  137,  84  Am.  St.  Kep.  5G3,  84  N.  W.  59:  McLarty 
V.  Brown,  67  N.  C.  311.  A  guardian  cannot,  however,  give  all,  or. 
nearly  all,  of  the  property  of  an  estate  to  one  of  three  wards: 
In  re  Hampton,  17  Serg.  &  R.  144.  A  guardian'  may  institute  and 
represent  his  infant  ward  in  a  proceeding  for  the  partition  of  lands 
in  which  the  latter  is  interested:  Bowles  v.  McAlleu,  !(>  111.  30; 
City  of  Indianapolis  v.  Kingsburj-,  101  Ind.  200,  51  Am.  Rep.  749; 
Zickle  V.  McCue,  2G  Gratt.  517. 

The  right  of  a  guardian  to  assign'  dower  rests  on  the  same  basis- 
as  his  right  to  make  partition,  and  is  equally  well  settled.  Suclk 
assignment  may  be  made  by  him,  and  will  bind  the  ward:  Clark 
V.  Burnside,  15  111.  G2;  Boyers  v.  Newbanks,  2  Ind.  388;  Young  v. 
Tarbell,  37  Me.  509;  Robinson  v.  Miller,  1  B.  Mon.  88;  Jones  v. 
Brewer,  1  Pick.  314;  McLarity  v.  Broom,  t)7  N.  C.  311;  Zirkle  v.  Mc- 
Cue, 20  Gratt.  517. 
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KEXDALL  V.  WEST. 

[l'.K5  111.  221,  G3  N.  E.  iiS3.} 

TRIAT^^DIRECTIXG  VERDICT.— If  the  facts  roncomlnp:  a 
contract  are  admitted,  it  is  the  duty  of  tho  court  to  direct  the  jury 
whether  or  not  sueh  facts,  in  law,  constitute  a  legal  justification  for 
the  termination  of  the  contract     (pp.  317,  318.) 

CONTRACTS  FOR  "RATISFACTOUY  SERVICES"— RIGHT 
TO  DISOIIAIUJE  THEATRICAL  rEKFOKMEU.— If  a  theatrical 
performer  contracts  with  a  manager  to  render  "satisfactory  ser- 
vices," without  any  provision  in  the  contract  limiting  the  manager 
in  the  exercise  of  his  judgment,  as  to  what  shall  be  deemed  "sat- 
isfactory services,"  he  may,  upon  l)tH,'oming  dissatisfied,  discharge 
the  performer,  and  terminate  the  contract  at  any  tim€  for  any 
reason,  of  which  he  is  the  sole  judge,     (p.  31S.) 

Purnell  &  Torwil]io;cr,  for  the  appellant. 

Bulkloy,  Cray  el'  ]\Iore,  for  the  appellee. 

*2^  PTAXD.  J.  Tliis  is  an  action  of  assumpsit  brought  in 
the  circuit  court  of  Cook  county  by  the  appellant,  against  the 
appellee,  to  recover  dauiagos  in  the  sum  of  ten  thousand  dol- 
lars for  the  broach  of  a  contract  in  writing,  whereby  the  ap- 
pellee, a  theatrical  manager,  engaged  the  appellant,  a  special- 
ist in  monologue,  to  perform  for  appellee  at  such  places  and 
theaters  in  the  United  States  and  Canada  as  appellee  ^^^ 
might  require,  for  the  theatrical  season  of  1898  and  1899,  the 
season  to  begin  on  or  about  August  15,  1898,  and  continue  for 
not  less  than  thirty  weeks.  Appellant  agreed  to  "render  sat- 
isfactory services,"  and  appellee  agreed  to  pay  for  "satisfactory 
services"  the  sum  of  two  hundred  and  fifty  dollars  per  week. 
Appellant  entered  upon  his  engagement  on  August  15th,  and 
continued  until  November  5,  1898,  when  the  contract  was 
terminated  by  appellee.  Appellant  was  paid  for  his  services 
in  full,  up  to  and  including  November  5th.  The  case  was 
tried  by  the  court  and  a  jury.  At  the  close  of  all  the  evi- 
dence the  court  peremptorily  instructed  the  jury  to  find  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  rendered  on  the  verdict,  the  appellant  per* 
fected  an  appeal  to  the  appellate  court  for  the  first  district, 
where  the  judgment  of  the  circuit  court  was  alTirmed,  and  a 
further  appeal  has  been  prosecuted  to  this  court. 

The  question  ])roseut(Ml  for  decision  is,  Did  the  circuit  court 
err  in  taking  the  case  from  the  jury?  There  was  no  conflict 
in  the  evidence,  and  the  facts  being  admitted,  it  was  the  duty 
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tract  to  write  for  the  defendant's  newspaper  for  two  years, 
provided  his  services  should  be  satisfactory  to  the  publisher, 
:and  it  was  hold  that  the  defendant  had  the  right  to  discharge 
the  plaintiff  at  any  time  if  his  services  were  unsatisfactory,  of 
"which  fact  the  defendant  was  the  sole  judge. 

We  find  no  reversible  error  in  this  record.     The  judgment 
of  the  appellate  court  will  therefore  be  atlirmed. 


Contract  to  Employ— Satisfaction. — In  Tyler  v.  Ames,  6  Lans. 
12S0,  it  was  held  that  a  contract  to  employ  an  aprent  for  a  year. 
If  he  "could  till  the  place  satisfactorily,"  could  he  terminated  by  the 
employer  when  in  his  judgment  the  agent  failed  to  meet  that  re- 
■quirenient  of  the  contract.  The  court  said  that  the  word  "satis- 
factorily" referred  to  the  ment^il  condition  of  the  employer:  Note 
to  Duplex  etc.  Co.  v.  Garden,  TA  Am.  Rep.  711.  See,  also.  Sax  v. 
Detroit  etc.  Kv.  Co.,  12.j  Mich.  2.j2.  84  Am.  St.  Kep.  572,  84  N.  W.  314; 
Formauu  v.  Walah,  97  Wis.  3uG,  C5  Am.  St  Kep.  125,  72  N.  W.  881. 


ILLINOIS  STEEL  COMPANY  v.  :NrcFADDEN. 

[1!)()  111.  344,  03  N.  E.  671.] 

MASTER  AND  SERVANT— DUTY  TO  PROTECT  SER- 
VANT.—A  servant  has  a  right  to  assume,  while  he  is  obeying  an 
order  of  his  master  or  a  vice-principal,  that  it  will  not  involve  un- 
necessary exposure  to  danger,     (p.  321.) 

Master  and  servant— liability  for  acts  of 

VICEFRINCIPAL.— A  master  is  liable  to  his  servant  for  the  negli- 
gent acts  of  his  vice-principal  in  ordering  Avork  done  in  a  dangerous 
manner,  resulting  in  injury  to  the  servant,     (p.  321.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.-A 
servant  ordered  by  one  in  authority  to  do  a  dangerous  aci  is  not 
rt'Quired  to  balance  the  degree  of  danger  and  decide  with  absolute 
certainty  whether  he  may  safely  do  the  act,  and  even  if  he  has 
knowledge  of  such  danger,  it  does  not  defeat  a  recovery  for  injury, 
if.  in'  obeying  his  master's  command,  he  acts  with  that  degree  of 
prudence  "which  an  ordinarily  prudent  man  would  have  useil  under 
the  same  circumstances,     (p.  321.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— V 
master  must  exercise  care  and  ])rudence  that  his  servants  be  not 
exposed  to  unrcasonalile  risks  and  danirers.  The  s<Tvant  has  a 
right  to  assume  that  this  will  be  done,  and  does  not  assume  the  risk 
of  his  master's  negligence,     (p.  322.) 

:\IASTER  AND  SERVANT-LIABILITY  FOR  ACT  OF 
VICE-PRINCIP.VL.— The  mere  fact  that  a  vice-principal  exercised 
such  care,  as  in  his  judgment  was  necessary  to  avoid  an  accident, 
does  not  relieve  his  master  from  liability  to  his  servant  for  injury 
resulting  therefrom,     (p.  323.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— A 
servant  doi>s  not  agrei\  by  entering  an  employment,  to  take  the  risk 
of  every  accident  or  casualty,  without  reference  to  the  previous  oy- 
>ercise  of  care  iiud  diligence  on  the  part  of  the  master  to  avoi*:  i^. 
<P.  324.)     ^ 
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was  first  loosened,  he  ordered  all  the  men  to  come  down  from 
the  platform  and  wait  until  the  casting  was  done.  Tiie  evi- 
dence tends,  furthermore,  to  show  that,  before  the  casting 
was  completed,  the  superintendent  ordered  Walsh,  and  the 
other  men,  to  go  back  upon  the  platform,  and  to  strike  the 
first  and  second  blows  on  the  draw-bar  before  the  casting  was 
completed.  The  deceased  had  a  right  to  expect,  while  he  ^'** 
was  obeying  the  order  of  his  superior,  that  he  would  not  un- 
necessarily expose  him  to  danger:  Oifutt  v.  Columbian  Exposi- 
tion, 175  111.  472,  51  N.  E.  651.  It  would  appear  that  Coulon 
ordered  these  men  to  proceed  with  the  work  at  a  time  when 
he  must  have  known  that  the  casting  was  not  drawn,  or  the 
blast  removed  from  the  furnace.  As  he  was  superintendent 
or  vice-principal,  his  determination  to  do  the  work  in  a  dan- 
gerous manner  was  the  determination  of  the  master,  and  the 
master  in  such  case  i-^  liable  for  the  negligent  acts  of  the  vice- 
principal:  ;Motro])olitan  Elevated  Eailroad  Co.  v.  Skola,  1S3 
111.  454,  75  Am.  St.  Eep.  120,  56  X.  E.  171.  A  servant,  or- 
dered by  one  in  authority  to  do  a  dangerous  act,  is  not  re- 
quired to  balance  the  degree  of  danger  and  decide  with  abso- 
lute certainty  whether  he  may  safely  do  the  act,  and,  even  if 
he  had  knowledge"  of  such  danger,  it  would  not  defeat  a  re- 
covery for  injury,  if,  in  obeying  his  master's  comnumd,  he 
acted  with  that  degree  of  prudence,  which  an  ordinarily  pru- 
dent man  would  have  used  under  the  same  circumstances: 
Chicago  Edison  Co.  v.  Moron,  185  III  571,  57  X.  E.  773;  Swift 
&  Co.  V.  O'Xeill,  187  111.  337,  58  X.  E.  416;  City  of  LaSalle 
V.  Kostka,  190  111.  130,  60  X.  E.  70;  Graver  Tank  Works  v. 
O'Donnell,   191  111.  236,  60  X.   E.   831. 

There  being  evidence  tending  to  establish  the  fact  that 
the  appellee  was  in  the  exercise  of  ordinary  care  for  his  own 
safety,  and  that  the  appellant  was  negligent  in  ordering  him  to 
work  at  the  plate  Avhile  the  blast  was  on,  it  was  not  error  for 
the  court  to  refuse  to  take  the  case  from  the  jury. 

2.  It  is  urged  on,  the  part  of  the  appellant  that  the  trial 
court  orrod  in  refusing  to  give  the  fifteenth  and  eighteenth  in- 
structions asked  by  the  appellant.  Instruction  numbered  15, 
po  refused,  is  as  follows:  'if  the  jury  shall  believe  from  the 
evidence  that  Walsh  was  apprised  or  notified  by  tlie  blowing 
out  of  the  nipple  on  the  side  of  the  bosh  ])late  that  he  and 
his  helper,  Kogeha,  were  at  work  at,  that  it  would  or  might 
be  dancerous  to  proceed  with  the  work,  it  was  his  duty  to 
notify  the  men,  who  had  charge  of  the  weight  on  the  bar,  ^<* 

Am.   St.    Rep..   Vol.   LXXXIX.-21 
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CoTiipany.  and,  as  such  assistant  superintendent,  was  in  charge 
of,  and  superintending  the  removal  of,  this  bosh  plate,  which 
causpd  the  injury,  and  if  from  the  evidence  you  furfhor  hoUove 
that  the  said  Conlon  was  exercising  all  of  the  care  which,  in 
his  judgment,  as  such  superintendent,  was  necessary  to  be 
exercised  at  that  time,  and  that,  notwithstanding  such  exer- 
cise of  care  by  him,  said  Conlon,  the  plate  was  forced  out 
whereby  the  decedent,  Harry  Walsh,  lost  his  life,  you  will 
find  for  the  defendant.'* 

This  instruction  is  defective  because  the  second  part  of  the 
first  clause  thereof  is  meaningless,  inasmuch  as  the  words, 
*'some  act  or  acts  of  negligence  on  the  part  of  the  steel  com- 
pany or  its  officers  or  agents,"  have  no  verb  whic^  they  qualify. 
In  other  words,  there  is  a  nominative  case  without  any  verb 
following  it.  But  the  instruction  is  defective  for  the  further 
reason  that  it  assumes  that  Conlon,  the  superintendent,  was 
only  to  exercise  such  care  as,  in  his  judgment  as  superintend- 
ent, it  was  necessary  to  exercise  at  that  time.  Inasmuch  as 
the  custom  and  practice  had  always  been  to  draw  the  casting 
and  take  off  the  blast  before  the  plate  was  removed,  it  was 
the  duty  of  the  superintendent  not  to  order  the  deceased  and 
the  other  servants  to  work  at  the  plate  while  the  blast  was 
on;  and  it  was  not  sunicicnt  to  say  that  he  had  a  right  to 
€xercisc  his  own  judgment  in  determining  whether  it  was  safe 
for  the  men  to  work  at  the  plate  while  the  blast  was  on.  U' 
the  statement  of  the  superintendent  "'^^  himself,  that  he  ex- 
ercised all  the  care  which  in  his  judgment  was  necessary,  is 
sufficient,  then  a  convenient  defense  could  always  be  made  in 
all  cases  of  negligence,  where  it  could  not  be  proven  that 
the  vice-principal  or  forenuin  was  incompetent  or  habitually 
careless. 

The  first  part  of  the  instruction  states  that  the  appellant 
was  not  to  be  held  liable  "for  any  case  of  accident."  The  rule 
is,  that  the  servant  has  a  right  to  understand  that  the  master 
will  exercise  such  care  and  prudence  as  is  necessary  to  prevent 
the  servant  from  being  exposed  to  unreasonable  risks  or  dan- 
gers; and  "it  is  only  such  injuries  as  have  arisen  after  the 
exercise  of  that  diligence  and  care  on  the  part  of  the  master 
that  can  properly  be  termed  accidents  or  casualties  which  the 
servant  has  impliedly  agreed  to  ri>k,  and  for  which  tiie  master 
is  not  liable."  The  vice  o(  the  instruction  is,  that  it  relieves 
appellant  froiM  liability  in  the  case  of  accident  without  the 
qualification  that  there  has  been  the  previous  exercise  of  such 
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WESTERN  STOXE  COMPANY  v.  MUSCIAL. 

[19G  III.  3.S2,  ()3  N.  E.  iHA.] 

MASTER  AND  SERVANT— DUTY  OF  MASTER-AS- 
SUMPTION OF  RISKS— It  is  the  duty  of  a  master  to  use  reason- 
able (lilii^eiue  in  seeinp:  that  the  place  where  his  servant  is  at  work 
Is  safe  for  that  puri>ose.  The  latter,  when  actinj;  under  orders,  as- 
sumes no  risk  unless  he  acts  recklessly  in  obeying?  tliem.     (p.  3li7.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.-The 
rule  that  the  servant  assumes  the  ordinai-j-  risks  of  his  employment 
presujyposes  that  his  master  has  performe<l  tlie  duties  of  caution, 
<'are,  and  vigilance  which  the  law  casts  upon  him.  It  is  only  those 
risks  which  cannot  be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  master  that  the  servant  assumes,  (p. 
327.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS- 
QUESTION  OF  FACT.— Whether  a  servant  ordered  to  work  at  the 
bottom  of  a  stone  quan\v  assumes  the  risk  of  the  bank  thereof  cav- 
ing in  is  a  question'  for  the  jury,  under  evidence  that  such  servant 
looked  without  seeing  any  danger,  and  that  if  the  foreman  in  charge 
had  examined  the  l)ank,  he  would  have  discovered  Its  dangerous 
condition,     (pp.  327,  329.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS— 
IvNOWLEDTtE  of  DAN(4ER.— Though  a  servant  has  some  knowl- 
edge of  the  danger,  yet,  if  his  master  orders  him  to  i)roceeii  with 
the  work,  he  thereby  relieves,  the  sen-ant  of  the  assumption"  of  the 
risk,  unless  the  danger  is  so  manifest  that  a  person  of  ordinary 
prudence  would  not  have  incurred  it.     (p.  32S.) 

MASTER  AND  SERVANT— DUTY  OF  MASTER.— If  a  ser- 
vant is  working  in  a  dangerous  place,  under  orders  from  his  master, 
the  latter  is  under  greater  oblisration  than  the  servant  to  look  after 
the  latter's  safety,     (pp.  328,  329.) 

A.  B.  ^rdville,  Haley  &  O'Donnell,  and  F.  J.  Canty,  for 
the  appellant. 

ls\.  F.  Girton,  T.  F.  Cronin,  E.  Meers,  and  A.  M.  Lasley, 

for  the  appellee. 

^^*^  RTCKS,  J.  This  is  an  action  on  the  case,  broufrht  in 
the  circuit  court  of  Will  county  by  the  appellee  to  recover 
■damages  for  per^^onal  injuries  received  by  him,  occa.^ioned  by 
the  negligence  of  appellant  while  in  its  employ.  A  trial  re- 
sulted in  a  verdict  in  favor  of  appellee  for  four  thousand 
one  hundred  and  sixty-seven  dollars,  upon  which  verdict,  after 
-overruling  a  motion  for  a  new  trial,  the  court  rendered  judg- 
ment,  which  judgment  has  been  ailirnicd  by  the  appellate  court 
for  the  second  district,  and  a  further  appeal  has  been  prose- 
cuted to  this  court. 

The  appellant,  at  the  close  of  appellee's  evidence,  and  again 
At  the  close  of  all  the  evidence,  moved  the  court  to  instruct 
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Appellant  urges,  as  reasons  for  reversal  "by  this  oonrt,  the 
overruling  of  its  motion  to  find  for  the  defendant,  the  refusal 
to  give  instructions  numbered  13,  28  and  29,  and  the  receiving 
and  exclusion  of  certain  evidence. 

AppeHant  contends  that  it  was  error  to  refuse  the  instruc- 
tion to  find  for  the  defendant,  for  the  reason  that  appellee 
knew  the  bank  was  liable  to  fall  under  the  existing  conditions; 
that  his  knowledge  of  the  danger  was  ^^^  equal  to  that  of 
the  master;  that  the  danger  of  falling  dirt  was  one  of  the 
perils  of  the  business,  and  was,  therefore,  a  risk  assumed  by 
appellee.  The  question  whether  a])pellee  assumed  the  risk  is 
a  question  for  the  jury.  It  is  immaterial  upon  which  side 
the  evidence  is  introduced;  if  there  is  evidence  which  fairly 
tends  to  support  plaintiff's  case  it  must  be  submitted  to  the 
jury.  Its  weight  and  credit  are  matters  for  the  jury,  and 
this  court  will  only  look  to  see  if  there  was  evidence  fairly 
tending  to  establish  the  plaintiff's  right  to  recover:  Watson 
Cut  Stone  Co.  v.  Small,  181  111.  366,  54  N".  E.  995;  Puilman 
Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285. 

There  was  evidence  adduced  on  the  trial  that  appellant  Know 
that  under  the  conditions  that  existed  the  morning  in  question 
this  bank  was  liable  to  fall.  It  made  no  examination  of  the 
bank,  but,  on  the  contrary,  through  its  foreman,  taking  no 
precautions  wliatover,  ordered  appellee  to  work  at  this. point. 
It  is  tlie  duty  of  tlie  master  to  use  reasonable  diligence  in  seeing 
that  the  place  where  the  work  of  his  servant  is  to  be  performed 
is  safe  for  that  purpose.  This  duty  of  appellant  was  disre- 
garded by  it,  and  when  appellee  obeyed  its  command  to  shovel 
or  to  load  the  dirt  into  the  wheelbarrow,  he  had  a  right  to 
rest  upon  the  assurances  which  this  command  implied  that 
there  was  no  danger.  The  master  and  servant  in  such  case 
are  not  altogether  upon  a  footing  of  equality.  The  servant's 
duty  is  mere  obedience,  and  when  acting  under  an  order  he 
assumes  no  risk  unless  he  acts  recklessly  in  obeying  it. 
Whether  he  acted  thus  recklessly  or  whether  he  acted  as  a  rea- 
sonablv  prudent  person  should  act  are  questions  of  fact  to  be 
determined  by  the  jury:  Illinois  Steel  Co.  v.  Schymanowski, 
162  III.  447,  44  X.  E,  678;  Chicago  Anderson  Pressed  Brick 
Co.  v.  Subkowiak,  148  III.  573,  36  X.  E.  572. 

The  rule  that  the  servant  assumes  the  ordinary  risks"  incident 
to  the  business  presupposes  that  liis  master  has  ])erformed  the 
.(duties  of  caution,  care  and  vigilance  which  the  law  casts  upon 
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doT  the  order  of  appellant,  and  under  such  circamstances, 
as  said  in  the  Seliymanowski  case,  supra,  the  master  and  ser- 
-vaiit  are  not  altogether  upon  a  footing  of  equality. 

Complaint  is  also  made  of  the  refusal  of  the  trial  court  to 
give  appellant's  twenty-seventh  instruction,  which  was,  in  ef- 
fect, that  if  the  jury  believed  the  defendant  failed  to  warn 
plaintiff  of  the  danger  of  the  dirt  falling  from  the  hank  upon 
him,  and  that  plaintiff  went  to  work  under  the  bank  in  ques- 
tion iiftcr  examining  it  or  after  a  full  opportunity  to  do  so, 
th  ■!!  tl  '■  !,i\\-  is  the  defendant  did  not  owe  to  the  plaintiff  any 
■duty  to  give  him  warning  of  any  danger.  That  this  instruc- 
tion was  properly  refused  will  appear  from  what  is  said  here- 
tofore in  regard  to  the  refusing  of  appellant's  peremptory  in- 
struct ion. 

It  is  also  a??igned  as  error  that  the  court  improperly  refused 
appellant's  in-t ruction  29.  We  cannot  see  how  appellant  could 
have  been  prejudiced  by  the  refusal  of  the  court  to  give  this 
instruction.  The  rules  of  law  therein  stated  were,  by  appel- 
lant's reque-t,  reiterated  time  and  again,  and  fully  covered  by 
instructions  numbered  12,  14,  15,  16,  17,  18,  19  and  24.  Some 
thirty  instructions  were  given  on  behalf  of  appellant,  and 
every  phase  of  his  case  w^as  fully  covered  thereby. 

The  appellant  also  urges  that  the  court  erroneously  ]i('r- 
mitted  appellee  to  introduce  certain  evidence,  and  that  it 
<^rred  in  excluding  evidence  offered  by  appellant.  We  regard 
the  ruling  of  the  court  in  this  respect  proper.  The  evidence 
objected  to,  which  was  introduced  by  plaintiff,  related  to  the 
duties  of  the  foreman.  This  was  clearly  *****  com]ietent,  and 
•was  a  material  element  in  the  case  to  establish  the  relations 
Avhich  existed  between  appellee  and  the  foreman,  and  to  what 
extent  the  appellee  was  subject  to  the  foreman's  orders.  This 
•was  not  a  conclusion  of  the  witness,  because-  his  testimony 
-was  to  the  effect  that  he  knew  what  the  foreman's  duties  were, 
and  he  then  proceeded  to  state  those  duties.  The  evidence 
excluded  by  the  court  was  properly  excluded,  as  it  was  not 
eross-examination. 

We  are  unable  to  find  any  error  in  the  record  which  would 
call  for  a  reversal,  and  the  judgment  is  allirmed. 


A  Servant's  Assumption  of  Risks  caundt  bo  invokod  by  ,i  mnster 
■uiio  has  uot  (n)ini)luHi  with  the  ob'.i.iiatiou^  resting;  on  him  to  secure 
the  i^afety  of  th<'  servant  in  i)erfi)nuiii,c  his  duties:  Mciiraw  v.  Texas 
«tc.  K.  U.  Co.,  50  La.  Ann.  4<U>.  (il)  Am.  St.  Kep.  4.*)().  23  South.  401; 
Konold  Y.  Rio  Graude  etc.  Ky.  Co.,  21  Utah,  379,  81  Am.  St.  llep. 
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l\rORTr!Ar,EP -ArKNOWT>EDr.MENT  BY  OFFirER  OR 
AGENT  OF  CORPORATION.— A  diroctor,  ofti«-or,  or  a«ont  who 
is  not  ix  stcK'kholder  in'  a  corporation  wliich  ib  interi'stod  in  tho  in- 
strnment  to  ho  acknowledged  is  not  disquaiifuH]  to  take  and  certify 
to  an  arknowlo<lc:nient  in  an  oftieial  capacity.     (\).  'MO.) 

MORTCiAGP)S  —  VOID  ACKNOWLEDGMENT  —  ?:FFECT 
AS  NOTICE. — If  the  disqualifying  interest  of  the  notary  i)ul)lic  is 
not  apparent  on  the  face  of  tho  mortgage  or  the  certificale  of 
acknowlwlgment  thereof,  tlie  registration  and  recording  of  the 
mortgage*  is  eft'eotual  as  constructi\'«  notice  to  the  extent  of  the 
lieii  created  thereby,     (p.  340.) 

J.  H.  ]^rnhlkc  and  S.  B.  King,  for  the  appellant. 

E.  J.  Batten  and  D.  K.  Tone,  for  the  appellees. 

•^^^  BOfiOS,  J.  The  appellant  association  exhibited  in  the 
superior  court  of  Cook  county  a  bill  in  chancery  praying  for 
the  foreclos:iire  of  a  real  estate  mortgage  executed  by  the 
appellees  Anna  and  ^fichael  Monpch,  husband  and  wife,  to 
secure  a  loan  in  tlio  sum  of  three  thousand  dollars.  Appellee 
George  Landgraf  held  a  mortgage  on  the  same  property, .sub- 
sequently executed  by  the  same  mortgagor.-,  to  secure  an  in- 
debtedness in  the  sum  of  ahout  three  hundred  dollars,  and  h(» 
was  for  that  reason  made  a  party  defendant  to  the  bill,  lie 
filed  a  cross-hill  praying  for  the  foreclosure  of  his  mortgage 
The  mortgaged  premises  were  the  homestead  of  the  mori- 
gagors.  On  the  hearing  the  chancellor  ascertained  and  de- 
clared the  amounts  due  the  mortgagees,  respectively  (as  to 
which  there  was  and  is  no  controversy),  but  ruled  ^^^  that 
the  lien  of  the  mortgage  given  to  the  appellant  association, 
though  superior  in  point  of  date  of  execution  and  of  recording 
to  that  of  said  Landgraf,  did  not  attach,  as  did  the  lien  of  the 
mortgage  to  Landgraf,  to  "the  homestead  estate;  decreed  fore- 
closure of  both  mortgages,  and  that  the  mortgaged  premises 
be  sold  by  the  master,  and  directed  that  out  of  the  net  proceeds 
of  the  sale  the  sum  of  one  thousand  dollars,  being  the  value 
of  the  homestead  estate,  should  be  appropriated  first,  so  far  as 
necessary,  to  the  payment  of  the  mortgage  indebtedness  due 
to  the  appellee  Landgraf,  and  that  the  remainder  of  said  sum 
of  one  thousand  dollars  should  be  paid  to  the  appellees  Anna 
and  Michael  ^fonsch,  the  mortgagors,  and  that  the  appellant 
association  should  be  paid  the  net  proceeds  of  the  sale  in  ex- 
cess of  said  one  thousand  doliars.  so  far  as  necessary  to  dis- 
charge the  indebtednes."^  due  to  it.  The  apj)ellate  court  for 
the  first  district  allinnod  the  decree,  and  the  appellant  associ- 
ation has  perfected  a  further  appeal  to  this  court. 
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dence.  On  the  hearing  before  the  master  to  whom  the  cause 
was  referred,  the  appellee  mortgagors,  without  objection  on 
the  part  of  the  appcUant  or  suggestion  of  a  variance,  intro- 
duced testimony  to  prove  the  facts  necessary  to  establish  the 
existence  of  the  homestead  estate  in  the  mortgaged  premises, 
and  to  show  that  the  notary  public  who  certified  to  the  ac- 
knowledgment was  at  the  time  a  stockholder  in  the  appellant 
company,  a  member  of  its  board  of  directors  and  its  attorney, 
and  other  facts  which  they  relied  upon  to  establish  the  '^^^ 
defense  that  the  mortgage  did  not  have  the  effect,  in  law,  to 
release  or  waive  their  right  of  homestead.  The  master,  in 
his  re])ort,  found,  and  reported  as  findings  of  fact,  that  the 
appellee  mortgagors  were,  at  the  time  of  the  execution  of  the 
mortgage,  and  also  at  the  time  of  the  report,  occupying  said 
premises  as  a  homestead;  that  the  notary  who  took  the  ac- 
knowledgment was  at  the  time  a  stockholder  in  tiie  mortgagee 
association,  and  was  then  financially  interested  in  the  indebted- 
ness to  be  secured  by  the  mortgage,  and  reported  as  a  conclu- 
sion of  law  arising  out  of  such  facts  that  in  bis  opinion  tlie 
acknowledgment  was  void.  The  appellant  association  did  not, 
in  the  single  objection  filed  to  the  report  of  the  master,  ques- 
tion the  propriety  of  the  action  of  the  master  in  receiving 
the  testimony  referred  to,  but  objected  only  to  the  correctness 
of  the  legal  conclusion  reached  by  the  master  from  the  facts 
established  by  the  proof,  that  the  acknowledgment  was  in- 
effectual to  create  a  lien  upon  the  estate  of  homestead.  Jf 
the  appellant  regarded  the  averments  of  the  answer  as  but  a 
mere  legal  conclusion  and  insufficient  to  warrant  the  intro- 
duction of  evidence,  it  should  have  filed  exceptions  to  the 
answer,  or  on  the  hearing  before  the  master  should  have  ob- 
jected to  the  admission  of  the  evidence  tendered  for  the  pur- 
pose of  proving  facts  upon  which  rested  that  which  the  ap- 
pellant regarded  as  but  a  mere  legal  conclusion.  Again,  op- 
portunity to  prefer  that  objection  was  offered  on  the  coming 
in  of  the  master's  report.  Had  any  such  timely  objection  been 
made  by  the  appellant  association  the  objection  might  have 
been  obviated  by  an  amendment  of  the  answer.  Having  tried 
the  case  precisely  as  if  the  defense  that  the  notary  public  was 
disqualified  to  take  the  acknowledgment,  and  that  for  that 
reason  the  acknowledgment  was  void,  had  been  formally  and 
technically  pleaded,  the  appellant  association  cannot  be  per- 
mitted to  shift  its  position  and  urge  in  this  court,  for  the  first 
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in  law  to  take  and  certify  to  the  acknowledgment  of  the  mort- 
gagors that  thoy  waived  or  relinquished  the  homestead  that 
such  acknowledgment  is  without  legal  effect,  it  is  clear  the 
■chancellor  and  the  appellate  court  correctly  held  that  the 
mortgage  was  without  eilicacy  to  create  a  lien  upon  the  estate 
of  homestead  in  the  promises. 

The  notary  public  was  a  stockholder  in  the  association  to 
-whom  the  debt  intended  to  be  secured  by  the  mortgage  was 
payable.  He  was  financially  interested  in  the  collection  of 
the  indebtedness  to  the  association  in  proportion  the  value  of 
his  shares  of  stock  in  the  association  bore  to  its  entire  capital 
stock.  He  was  directly  financially  interested  in  the  validity 
■of  the  lion  of  the  mortgage  on  the  homestead  estate  of  the 
mortgagors.  In  the  case  of  Winsted  etc.  Assn.  v.  Spencer, 
^6  Conn,  19o,  the  court  said:  "A  stockholder  in  a  private  cor- 
poration is  interested  in  all  its  transactions,  and,  of  course, 
in  every  conv(\vance  to  and  from  it.  As  the  assets  of  the 
■corporation  ni(>  increased  or  diminished,  his  stock,  which  is 
representative  of  a  portion  of  the  assets,  is  of  more  or  less 
value."  !Morawetz,  in  his  work  on  Private  Corporations,  sec- 
tion 231,  says  that  in  incorporated  companies  the  real  par- 
ties in  interest  are  the  individual  stockholders.  In  Consoli- 
dated Ice  Machine  Co.  v.  Keifer,  134  111.  4R1,  23  Am.  St.  Rep. 
€88,  25  X.  E.  799,  and  in  Albers  Commission  Co.  v.  Sessel,  193 
111.  153,  61  N.  E.  1075,  we  declared  a  stockholder  was  inter- 
ested to  such  an  extent  as  to  disqualify  him  to  testify  in  behalf 
of  the  corporation  in  an  action  against  the  representatives  of 
a  deceased  person. 

It  was  essential  to  the  creation  of  a  lien  on  the  estate  of 
homestead  of  the  mortgagors  that  it  should  appear  from  the 
certificate  of  acknowledgment  that  the  mortgagors  '^^^  had 
acknowledged  to  the  officer  taking  the  acknowledgment  that 
they  waived  and  relinquished  their  right  or  estate  of  home- 
stead in  the  mortgaged  premises.  In  1  Cyc.  Law  &  Proc.,  page 
553,  it  is  said:  "Because  of  the  probative  force  accorded  to  the 
certificate  as  well  as  the  u-ually  important  consequences  of  the 
instrument  itself,  public  policy  forl)ids  that  the  act  of  taking 
and  certifying  the  acknowledgment  should  be  exercised  by  a 
"oerson  financially  or  beneficially  interested  in  the  transaction, 
.  .  .  .  It  is  the  general  rule  that  an  acknowledgment  taken 
before  an  interested  person  is  void  for  a:l  purposes  and  cannot 
be  reformed  or  corrected.''     In  a  note  to  the  text  many  au- 
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certifying  that  the  mortgage  was  acknowledged  before  him 
by  the  makers  thereof.  We  should  here  acknowledge  that  we 
have  been  greatly  aided  in  the  examination  of  this  question  by 
the  citation  of  authorities  collected  by  the  writer  of  the  opin- 
ion in  the  case  last  referred  to.  The  authors  of  various  works 
on  mortgages  and  chattel  mortgages,  so  far  as  the  question  is 
discussed  by  them,  declare  that  it  is  against  the  policy  of  the 
law  that  any  ofhcer  who  is  beneficially  interested  in  the  valid- 
ity and  binding  force  of  a  mortgage  should  take  and  certify 
to  the  acknowledgment  thereof:  Herman  on  Chattel  Mort- 
gages, sec.  28;  Jones  on  Chattel  Mortgages,  sec.  2i9;  Piugree 
on  Mortgages,  216. 

In  Hammers  v.  Dole,  61  111.  307,  we  held  that  a  justice  of 
the  peace  was  disqualified  to  acknowledge  a  chattel  mortgage 
to  secure  a  debt  payable  to  himself  and  others,  though  under 
the  law,  as  it  then  stood,  he  was  the  only  justice  of  the  peace 
who  could  lawfully  acknowledge  the  mortgage.  We  there 
gaid:  "The  mortgage  of  appellants  was  void  as  to  appellees.  ■ 
It  was  acknowledged  before  one  of  the  mortgagees,  who  was 
a  justice  of  the  peace.  This  is  against  the  policy  of  the  law\ 
An  officer  should  not  be  permitted  to  perform  either  a  minis- 
terial or  a  ^*^'  judicial  act  in  his  own  behalf."  In  Darst  v. 
Gale,  83  111.  136,  the  validity  of  an  acknowledgmoni  to  a  trust 
deed  taken  by  an  officer  who  was  named  as  one  of  the  trustees 
was  involved,  and  we  there  said  (page  143):  "The  acknowl- 
edgment was  taken  by  Grove,  one  of  the  parties  named  as 
trustees.  This  unquestionably  rendered  the  deed  void  as  to 
him,  but  we  fail  to  comprehend  how  it  adversely  affected  the 
deed  as  to  the  other  trustees,  lie  and  they  had  no  community 
of  interest,  and  his  becoming  disqualified  had  no  tendency  to 
disqualify  them."  In  1  Cyc.  Law  &  Proc.  page  555,  upon  the 
authority  of  a  number  of  adjudicated  cases  there  cited,  the  au- 
thor of  the  article  on  "Acknowledgments"  declares  the  rule  as 
follows:  "The  acknowledgment  of  an  instrument  in  which  a 
corporation  is  interested,  financially,  cannot  be  taken  bv  a 
stockholder  in  such  corporation."  In  Iron  Belt  Bldg.  etc. 
Assn.  V.  Groves,  96  Va.  138,  31  S.  E.  23,  Merced  Bank  v.  Pos- 
enthal,  99  Cal.  39,  31  Pac.  849,  33  Pac.  732,  Hays  v.  Southern 
Bldg.  etc.  Assn.,  124  Ala.  663,  82  Am.  St.  Hep.  216,  26  South. 
527,  Smith  v.  Clark,  100  Iowa,  605,  69  X.  W.  1011.  Miles  v. 
Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W.  599,  and  Florida  Bank 
.V.  Rivers,  36  Fla.  575,  18  South.  850,  acknowledgments  taken 
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interested,  nor  the  expression  of  this  court  in  Hammers  v. 
Dole,  61  111.  307,  heretofore  quoted,  that  "the  mortgage  of  ap- 
pellants was  void  as  to  appellees.  It  was  acknowledged  be- 
fore one  of  the  mortgagees,  who  was  a  justice  of  the  peace. 
This  is  against  the  policy  of  the  law.  An  officer  should  not 
be  permitted  to  perform  either  a  ministerial  or  a  judicial  act 
in  liis  own  behalf." 

The  probative  force  which  this  court  has  declared  shall- 
be  accorded  to  the  certificate  of  the  acknowledgment  of  the 
execution  of  a  deed  or  mortgage  aifords  a  ^**''  most  convincing 
reason  for  the  maintenance  and  enforcement  of  the  rule  that 
one  beneticially  and  financially  interested  in  the  validity  of 
the  deed  or  mortgage  is  not  qualified  to  certify  that  it  has  ■ 
been  lawfully  acknowledged.  We  have  frequently  announced 
that  public  policy  and  the  security  of  titles  to  land  require 
that  the  plTicial  certificate  of  the  due  execution  of  a  deed  or 
mortgage  shall,  in  the  absence  of  fraud,  collusion  or  imposi- 
tion, prevail  over  the  unsupported  testimony  of  the  makers 
of  the  instrument:  Lickmon  v,  Harding,  65  111.  505;  Russell 
T.  Baptist  Theological  Union,  73  111.  33;;  Brady  v.  Cole,  16-1 
111.  IIG,  45  X.  E.  438;  Tuschinski  v.  Metropolitan  West  Side 
etc.  R.  R.  Co.,  1T6  111.  420,  53  X.  E.  920.  In  Russell  v.  Baptist 
Theological  Union,  73  111.  341:  we  said:  "It  is  a  rule  thai  tl^'  .^  - 
knowlcgiiiont  of  a  deed  cannot  be  impeached  for  anything  but 
fraud,  and  in  siu-h  cases  the  evidence  must  be  clear  and  con- 
vincing beyond  a  reasonable  doubt;  and  whilst  the  making  of 
a  false  certificate  would  be  a  fraud  on  the  party  against  whom 
it  is  perpetrated,  ihore  is  in  favor  of  the  officer  the  fact  that 
he  is  under  his  oilieial  oath  when  he  grants  the  certificate,  and  , 
the  liability  to  indictment,  conviction  and  infamy  is  certainly 
as  strong  incentive  to  truthful  and  honest  action  as  is  the  re- 
straint imposed  on  an  interested  witness,  struggling  for  the 
gain  following  success  in  a  suit  and  escaping  loss  by  defeat. 
Hence  the  mere  evidence  of  the  party  purporting  to  have 
made  the  acknowledgment  cannot  overcome  the  oilicer's  cer- 
tificate. Xor  will  it  be  with  slight  corroboration,"  In  Brady 
V.  Cole,  164  III.  122,  45  X.  E.  440,  we  declared:  "It  is  a 
rule  that  the  acknowledgment  of  a  deed  cannot  bo  impeached 
for  anything  but  fraud,  and  in  such  cases  the  evidence 
must  be  clear  and  convincing,  beyond  a  reasonable  doubt. 
The  mere  evidence  of  the  party  purporting  to  have  mado 
the    acknowledgment    cannot    overcome    the    onicer's    certifi-  - 
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The  oxccution  of  the  raortfrage  to  the  appellant  company- 
was  proven  by  competent  evidence  independently  of  the  ac- 
knowledgment, and  was  valid  as  between  the  parties  to  it 
except  as  to  the  homestead  estate:  Koane  v.  Baker,  120  111. 
308,  11  N.  E.  246.  The  disqualifying  interest  of  the  notary- 
public  was  not  apparent  on  the  face  of  the  mortgage  or  the 
certificate  of  acknowledgment  thereof,  and  the  registration 
and  recording  thereof  was  effectual  to  charge  the  appellee 
Landgraf  with  constructive  notice  of  the  mortgage:  1  Cyc.  Law 
&  Proc.  5 no,  r,.-)3. 

The  decree  is  afhrmed. 


A  Homestead  Right  is  inalieuahle  otherwise  than  in  the  precise 
mannor  indicated  in  the  statute:  Minnesota  Stoiioware  Co.  v. 
McCrossen,  110  Wis.  31<>.  84  Am.  St.  Rep.  027,  85  N.  W.  1019. 
See,  t(;o.  Martin'  v.  Ilarrinjrton,  73  Vt.  1J»3,  87  Am.  St.  Rep.  704. 
50  Atl.  1074;  Nortli  American  Trust  Co.  v.  Lanier,  78  Miss.  418, 
84  Am.  St.  Hop-  03.',  28  South.  804. 

An  Acknowledgment  of  a  Deed  or  mortgage  to  a  corporation 
may  l)e  talceu  l)y  an  otlicer  thereof,  it  not  being  shown  that  he  is 
a  stocliholilt'r  or  Ijenelicially  interested  iu  tlie  conveyance:  See  the 
monograpliic  note  to  Cooper  v.  Hamilton,  5«  Am.  St.  Rep.  802. 
On  the  impeachment  of  acknowle<lgments,  see  Monroe  v.  Arthur, 
126  Ala.  302,  85  Am.  St.  Rep.  30.  28  South.  470;  monographic  note 
to  American  Freehold  etc.  Co.  v.  Thornton,  54  Am.  St  Rep.  150- 
159. 


SNELL  V.   CLINTON-   ELECTRIC  LIGHT,   HEAT   AXD 
POWER  COMPANY. 

[19G  111.  G2G.  03  N.  E.  1082.] 

ET.ECTRTC  LIGHT  COMrAXIES— DISORIMINATTOX.— 
A  comi)any  organized  to  furnish  electric  light,  heat,  and  power 
does  a  business  affected  with  a  public  int^M-est,  and.  while  not 
bound  to  treat  all  of  its  onstomers  with  absolute  equality,  it  mnst 
treat  each  one  fairly  and  without  unjust  discrimination,     (p.  343.) 

ELECTiaC  LIGHT  CO.MrANlES  — DISCIinilNATIOX.— 
The  refusal  of  an  electric  light  company  to  furnish  house  light  to 
a  customer  imle.ss  ho  pays  for  the  cost  of  a  "transformer"  is  an 
unjust  dis<'riinination",  when  the  company  fundslies  "transformers" 
free  to  all  other  customers,  and  it  maices  no  difference  wh(>ther  the 
house  is  wired  by  the  company,  or  by  some  third  person,  (pp.  342, 
344.) 

E.  J.  Sweeney,  for  the  appellant. 

Warner  &  Lemon,  for  the  appellee. 
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the  converter  is  the  protection  of  the  house.  It  is  a  neces- 
sary appliance  for  the  safe  lighting  of  houses.  The  ap[)ellee 
had  hcen  in  the  luihit  of  furnishing  transformers,  as  needed, 
without  any  extra  charge,  for  all  houses  which  were  wired  for 
electricity  by  it,  hut  claimed  the  right  to  charge  for  trans- 
formers in  cases  where  it  did  not  do  the  wiring,  as  it  made 
no  profit  on  the  wiring  in  such  cases.  The  "transformer  is 
Just  as  much  a  necessary  appliance  in  lighting  houses  as  the 
pole  on  which  it  is  fastened,  or  the  wire  that  carries  the  elec- 
tricity, or  the  boilers  and  dynamo  used  in  generating  it.-  It  is 
entirely  immaterial  who  does  the  wiring  of  the  house — the 
electric  light  company  or  some  other  party;  the  transformer 
is  necessary  in  either  case.  If  the  company  does  the  wiring, 
that  is  a  business  distinct  from  that  of  furnishing  electricity 
for  lighting  purposes — just  as  the  ])utting  in  *^^  of  gas  and 
water  pipes  into  a  house  is  a  distinct  business  from  furnishing 
the  gas  or  water  to  flow  through  them. 

The  jury  found  that  the  appellee  had  not  demanded  extra 
pay  for  the  use  of  a  transformer  from  anyone  else,  and  that 
it  was  its  general  ])ractice  and  custom  to  furnish  them  free 
to  its  consumers.  Appellee,  being  organized  to  do  a  business 
affected  with  a  public  interest,  must  treat  all  customers  fairly 
and  without  unjust  discrimination.  "While  it  is  not  bound,  i.i 
the  absence  of  statutory  enactments,  to  treat  all  its  patron < 
with  absolute  equality,  still  it  is  bound  to  furnish  light  at  a 
reasonable  rate  to  every  customer  and  without  unjust  discrim- 
ination. In  29  American  and  English  Encyclopedia  of  Law, 
19,  it  is  said:  "The  acceptance  by  a  water  company  of  its 
franchise  carries  with  it  the  duty  of  supplying  all  persons 
along  the  line  of  its  mains,  without  discrimination,  with  the 
commodity  which  it  was  organized  to  furnish.  All  persons 
are  entitled  to  have  the  same  service  on  equal  terms  and  at 
uniform  rates.'*  In  commenting  on  this,  the  supreme  court 
of  North  Carolina,  in  Grilfm  v.  Goldsboro  Water  Co.,  122  N. 
C.  20G,  30  S.  E.  319,  says:  "If  this  were  not  so,  and  if  cor- 
porations existing  by  the  grant  of  ])ul)lic  franchises  and  sup- 
plying the  great  conveniences  and  necessities  of  modern  city 
lifcj i'as  water,  gas,  electric  light,  street-cars,  and  the  like, 
could  charge  any  rates,  however  unreasonable,  and  could  at 
will  favor  certain  individuals  with  low  rates  and  charge  others 
exorbitantly  high,  or  refuse  service  alt<\irether,  the  business 
interests  and  the  domestic  comfort  of  every  man  would  be  at 
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f^onoral  discussion  of  this  suljjeet,  see  the  monopn'fipli'c  note  to 
Shepard  v.  Milwaukee  Gas  Light  Co.,  70  Am.  Dec.  4.Sr)-4.sr).  'i'ele- 
phone  and  water  companies  are  bound  to  serve  all  alike,  under 
rt^asonahle  limitations,  and  without  discrimination,  and  this  duty 
may  be  enforced  by  mandamus:  See  the  monographic  notes  to  (Mty 
of  I'otwin  I'hice  v.  Topeka  Ilv.  Co.,  37  Am.  St.  Kei>.  317-;nO;  State 
V.  Citizen:,'  Tel.  Co.,  Gl  S.  C.  83.  85  Am.  St.  lU^p.  870,  39  S.  K. 
257;  Central  Union  Tel.  Co.  v.  Falley,  118  Ind.  194,  10  Am.  St.  Hop. 
114,   19  N.  E.  604. 
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Tis,"  said  the  court  in  K.  v.  II.,  20  Wis.  239,  91  Am.  Dec.  397, 
*'tliat  the  word  'bitch'  has  not  any  such  meaning  as  'prostitute.' 
It  is  used  as  a  term  of  reproach  when  ap))licd  to  a  woman,, 
but  not  to  charge  tlie  criiue  of  prostitution.'  In  Schurick  v. 
Kollinan,  50  Ind.  338:  "The  word  'bitch,'  although  a  very 
coarse  and  ruflianly  expression,  when  applied  to  a  woman,  does- 
not,  in  its  common  acceptation,  import  whoredom  in  any  of 
its  forms."  So,  in  Craig  v.  Pyles,  101  Ky.  593,  39  S.  W.  33, 
the  words:  "Slie  is  a  dirty  bitcli,  Slie  has  no  character  and  is 
no  account,''  were  held  "***  not  actionable  in  themselves,  as  im- 
porting that  the  woman  was  "a  whore,  common  prostitute,  or 
was  guilty  of  fornication  or  adultery."  In  Blake  v.  Smith,  19 
R.  I.  476,  1)1  Atl.  995,  the  jury  was  not  warranted  in  finding 
from  the  use  of  the  language  denouncing  a  woman  as  a  bitch, 
without  more,  that  it  was  intended  to  charge  her  with  wanton 
and  lascivious  behavior.  Kecovery  was  denied  in  all  these 
cases,  however,  owing  solely  to  the  absence  of  a  colloquium  in 
the  complaint  pointing  out  the  application  and  sense  in  whi<h 
the  words  were  used,  the  innuendo  being  insufficient,  as  it 
could  not  introduce  a  meaning  broader  than  the  words  natu- 
rally bear.  But  in  Logan  v.  Logan,  77  Ind.  558,  where  the 
w^oman  was  alleged  to  have  been  so  designated  "in  the  presence 
of  divers  worthy  citizens  at  a  time  and  place  when  and  whore* 
the  term  'bitch,'  applied  to  a  woman,  was  understood  to  niean, 
and  did  mean,  an  imputation  of  whoredom,"  an  award  of  dam- 
ages was  sustained:  See,  also,  Riddell  v.  Thayer,  127  Mass. 
490;  Scott  v.  j\lclviimish,  15  Ala.  6G4.  In  this  state,  extrinsic 
facts,  for  the  purpose  of  showing  matters  were  spoken  in. a  de- 
fanuitory  sense,  need  not  be  alleged:  Code,  sec.  3592;  Clarke 
v.  Jones,  49  Iowa,  477.  And  where  the  language  is  ambiguous 
in  Tueaning  and  susceptible  to  use  in  a  defamatory  sense,  it  is 
perniissible  for  those  hearing  to  testify  to  their  understanding 
of  the  meaning  with  which  it  was  employed:  ^McLaughlin  v. 
Bascom,  38  Iowa,  660;  Wimer  v.  Allbaugh,  78  Iowa,  79,  16 
Am.  St.  Rep.  422,  42  N.  W.  587.  That  such  words  as  were 
spoken  might,  by  reason  of  the  time,  place,  and  attending  cir- 
cumstances, be  taken  to  impute  a  want  of  chastity,  seems  to 
be  recognized  by  all  the  authorities;  and  it  was  for  the  jury 
to  say  whether,  under  the  evidence  in  this  case,  those  hearing 
understood  them  to  be  intended  in  that  sense  by  the  defend- 
ant. When  persons  indulge  in  language  so  reprehensible  that 
no  occasion  can  well  be  conceived  of  justifying  its  use,  and 
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A.  L.  Schuyler  and  T.  W.  Hall,  for  the  appellant 

Hubhard,  Dawlcy  &  Wheeler,  for  the  appellee. 

^'^^  LADD,  J.  A  freight  train  had  been  made  up  at  West 
Chicago,  Illinois,  and,  after  being  pulled  to  the  main  track,  was 
backing  on  the  sidetrack  to  enable  a  passenger  train  to  pa.ss,. 
when  deceased,  who,  as  head  brakeman,  was  engaged  in  giv- 
ing signals,  6te])ped  or  fell  backward  off  the  end  of  the  car  on 
which  he  was  riding,  and  was  killed  by  being  run  over.  The 
engineer  and  fireman  claim  to  have  seen  him  when  he  fell, 
and  that  not  until  then  were  the  brakes  set  and  the  train 
brought  to  a  standstill,  resulting  in  its  separation  at  two  places 
because  of  the  breaking  of  couplers.  On  the  other  hand,  one 
Tingleman  testified  that  he  was  standing  only  one  hundred 
and  fifty  feet  distant  at  the  time,  and  saw  the  train  stop  sud- 
denly, the  cars  separate  some  feet,  and  Brewster,  who  was 
standing  sidcwise,  then  pitch  over  the  end  to  his  death.  The 
cause  of  action  is  predicated  on  two  grounds:  1.  Negligence 
of  the  engineer  in  suddenly  stopping  the  train;  and  3.  Negli- 
gence of  the  defendant  in  making  use  of  a  defective  coupler. 
As  the  injury  complained  of  happened  in  Illinois,  the  law  df 
that  state  must  necessarily  govern:  Hyde  v.  St.  Louis  etc.  Uy. 
Co.,  61  Iowa,  4n,  47  Am.  Rep.  820,  16  N.  W.  351;  Morris  v. 
Chicago  etc.  Ry.  Co.,  65  Iowa,  727,  54  Am.  Rep.  39,  23  X.  W. 
143.  It  appears  from  the  record  that  no  statute  of.  Illinois 
renders  a  railroad  company  liable  for  the  negligence  of  a  co- 
employe.  The  common-law  rule  prevails,  and  if  the  enginecT 
and  brakeman  were  fellow-servants,  no  recovery  can  be  had 
because  of  any  ne;;ligcnce  of  the  former  in  the  manner  of  stop- 
ping the  train.  That  such  employes  are  fellow-servants  seems 
to  have  been  fully  settled  by  authority:  Louisville  etc.  R.  R. 
Co.  v.  Robinson,  4  Bush,  507;  Wilson  v.  Madison  etc.  R,  R. 
Co.,  18  Ind.  226;  Sherman  v.  Rochester  etc.  R.  R.  Co.,  17  N. 
Y.  153;  Meyer  v.  Illinois  Cent.  R.  R.  Co.,  177  111.  591,  52  N. 
E.  848.  See  note  to  Hough  v.  Railway  Co.,  100  U.  S.  213; 
Sullivan  v.  Mississippi  etc.  R.  R.  Co.,  11  Iowa,  421.  The  law 
prohil)ited  a  recovery  on  the  first  ground. 

^*^  2.  But  it  is  urged  that,  had  tlie  coupler  not  broken  and 
the  cars  separated,  the  deceased  might  have  saved  himself  by 
catching  or  stepping  on  the  next  car,  and  therefore  the  al- 
leged defect  in  the  coupler  contributed  to  his  death.  On  the- 
other  hand>  it  is  said,  among  other  things,  that  this  is  mere 
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R.    R.    Co.,    155  Mass.   17©,  31   Am.   St.    Rpt>."  544,   29   N.   15.   534; 

Mexic-aiii  etc.  Uy.  Co.  v.  Jackson.  89  Tox.  107,  50  Am.  St.  R«^p.  28, 
5;J  S.  \V.  857.  See.  in  this  coinu'clioii,  McDoiiiild  v.  McDonald, 
96  Ky.  20i),  41)  Am.  St.  Rop-  2SD,  28  S.  W.  4S2;  ^Val):l^h  It.  li.  Go. 
V.  Fox,  W  Ohio    St  133,  83  Am.  SL  Rey.  73U,  59  N.  E.  888. 


SriXXF.Y  V.  MILLER. 

[114   Iowa,  210,  SO   N.   W.   317.] 

MORTCAGKS— STIPULATrON  OP  NEGOTIARILITY.— 
A  provision  in'  a  mort^Mjre  to  a  buihlinjr  association  that  it  is  non- 
iiocotifihle  and  uncollectible  by  any  other  person  than  the  asso- 
ciation is  not  operative  ajrainst  an  assignment  made  by  a  receiver 
of  tlie  association  under  an  order  of  court,     (p.  3.72.) 

F()Ri::(JN  CORrORATIONS— MORTGAGES.— The  fact  that 
the  statutory  rc^iuircnienls  of  the  state  in  which  a  mortgage  Is 
executed  to  a  foreign  loan  ass^ooiation  have  not  been  complied  with 
when  the  stock  is  subscribed  for  is  not  sufficient  to  destroy  the  lien 
under  the  mortprage.     (p.  353.) 

BT'ILDING  AND  LOAN  ASSOCIATIONS— MORTG AG BS— 
ESTOrrKL.— A  mortgagor  who  has  r(X'eive<l  and  retained  benetits 
undp^r  a  mortgage  executenl  to  a  foreign  building  and  loan  asso- 
ciation cannot  assert  its  invalidity  because  of  the  failure  of  the 
ii.sRociation  to  comply  with  the  statute  prescribing  terms  upon 
which  a  foreign  corporation'  may  do  business  within  the  state,  (pp. 
353,  3.54.)        ,      . 

USURY— ESTOPPEL.— A  purchaser  of  mortgaged  premises 
who  assumes  payment  of  the  mortgage  debt  with  full  knowle<lge 
of  the  payments  stipulated  for  therein  is  estopped  to  set  up  tlie 
defense  of  usury,     (p.   353.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— Settlement  with 
borrowers  prescribed  by  statute  for  solvent  loan  asbociatious  does 
not  apply  to  insolvent  associations,     (p.  354.) 

BUILDING  AND  LOAN  ASSOCIATIONS  —  PRESUMP- 
TION AS  TO  LAW  OF  ANOTHER  STATE.— If  the  law  as  to  the 
sf^ttlement  of  a  foreign  loan  association  with  its  borrowers  in  the 
state  of  its  domicile  is  not  shown,  it  must  be  presununl  to  be  the 
same  as  that  of  the  state  in  which  a  settlement  is  asked,     (p.  354.) 

BUILDING  AND  LOAN  ASSOCIATIONS-METHOD  OF 
SETTLEMENT— ESTOPPEL.— The  method  pnv^cribed  by  a  nat- 
ional court  appointing  a  receiver  for  an  insolvent  loan  association 
for  settling  with  borrowing  members  is  not  conclusive  on  them  in 
a  subsequent  suit  to  foreclose  a  mortgage  given  by  them,  if  the 
issue  as  to  the  amount  of  such  mortgage  was  not  before  the 
court,  and  could  hot  have  been  presented  in  the  action,     (p.  355.) 

BUIIiDIN(J  AND  LOAN  ASSOCIATIONS— MODE  OF 
SETTLEMENT— ESTOPPEL.— If  stockholders  in  a  loan  associa- 
tion are  not  parties  to  an  action  iu  which  a  method  is  ])rescribed 
for  settling  with  its  borrowing  members,  they  are  not  bound 
thereby,     (p.  355.) 

CORPORATIONS— INSOLVENCY— DEFENSES  AGAINST 
RECEIVER.— After  the  appointment  of  a  receiver  for  an  insolvent 


.      [Iowa, 

iffainst  him, 
on      (p.   855.) 

,.mi:tfiod   op 

J/^ui'  association 
<t|§j^a7,'Cre<lit  for 
'' 'i^'^'ues^  paid  on 


«  made  by 
/uMJcLiid^  to  th© 
;Vf>f*fB  1  oom  i  n  g- 
"ii-e:  "It  is 
'  1^'    and  i? 
!  a ^ vo- 
lley  or 
11 1^  i? 

_n- 

'1)11  it. 

fiver 

:i- 

t  r»  or- 

i\i>ioii» 

■fatutes    (Code, 

•licit  would 

'MorVlion  v. 

'iiniU'r^ally 

uch  an 

I  ted  by 

:i*  force,  it 

utaries, 

lildinff  and 

_-  ;>l  this  state 

fi  e, tiler  it  nor 

.\(),  grounds 

e?sfully 

re  not 

\  that 

n   th(> 

■  II    nil- 


May,  1901.]  Spinney  v.  Miller.  353 

he  in  case  of  a  failure  on  the  part  of  a  foreign  corporation  td 
comply  with  the  statutes  prescribing  terms  upon  which  a  for- 
eign corporation  may  do  business  here,  tlie  mortgagor,  who  has 
received  and  retains  benefits  under  the  contract,  cannot  be 
heard  to  assert  its  invalidity:  Beach  v.  Wakefield,  107  Iowa, 
567,  76  N.  W.  688,  78  N.  W.  197;  Washburn  Mill  Co.  v.  Bart- 
lett,  3  N".  Dak.  138,  54  N.  W.  541;  Wright  v.' Lee,  2  S.  Dak. 
596,  51  N.  W.  706. 

3.  Next,  usury  is  set  up  as  a  defense.  Ilulliday  Brothers, 
who  are  the  appellants,  purchased  the  laud  from  mortgagor, 
and  assumed  payment  of  the  mortgage  debt.  They  had  full 
knowledge  of  tlie  payments  required  of  them,  for  they  were 
stipulated  in  the  mortgage.  Under  these  circumstances,  they 
cannot  set  up  the  defense  of  usury:  Sullivan  Sav.  Inst.  v.  Cope- 
land,  71  Iowa,  67,  33  N.  W.  95,  and  cases  cited  therein.  The 
assignee,  whose  right  is  saved  to  plead  usury  under  section 
3043  of  the  Code,  is  one  who  takes  in  good  faith;  that  is,  with 
no  knowledge  of  the  taint:  Brown  v.  Wilcox,  15  Iowa,  411. 

4.  Some  further  facts  must  be  stated  in  order  to  nial^e 
clear  the  remaining  defenses.  As  we  have  said,  the  National 
Home  Building  and  Loan  Association  was  an  Illinois  corpora- 
tion, and  it  had  its  main  ofTice  in  the  city  of  Blooniington,  in 
that  state.  Its  articles  of  incorporation  provided  that  all  ap- 
plications for  loans  should  be  made  to,  and  acted  upon  by,  the 
board  of  directors  in  Bloomington;  that  all  moneys  due  the 
association  should  be  due  and  payable  in  that  city.  Provision 
w^as,  however,  made  for  a  local  advisory  board,  and  such  a 
board  was  formed  and  existed  in  the  city  of  Des  Moines.  It 
was  provided  that  said  ^^*  local  board  might  elect  a  president, 
collector,  attorney,  three  appraisers,  and  three  trustees.  This 
board  was  to  "co-operate  with  the  home  office  in  the  manage- 
ment of  the  business  of  the  locality."  The  collector  was  re- 
quired to  give  bond,  and  was  allowed  as  compensation  a  per 
cent  on  dues  collected.  It  was  provided  in  the  articles  of  in- 
corporation that  such  collector  should  be  the  agent  of  the  local 
board,  and  not  of  the  association.  To  obtain  the  loan,  Eliza- 
beth Miller  bid  a  premium  of  seven  hundred  and  eighty  dol- 
lars, which  was  divided  into  eighty-four  monthly  installments. 
The  payments  required  of  her  monthly  under  her  contract 
were:  Dues,  six  dollars  and  sixty  cents;  interest,  six  doHars; 
and  premium,  nine  dollars  and  twenty-eight  cents.  It  was 
admitted  on  the  trial  there  had  l)cen  paid  in  all  on  this  loan: 

Am.   St.    Rep.,   Vol.    LXXXIX.— 23 
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for  the  southern  district  of  Illinois,  the  National  TTome  "Build- 
ing and  Loan  Association  being  the  sole  defendant,  and  upon 
a  hearing  the  corporation  was  found  to  be  insolvent,  and  a 
receiver  was  appointed.  Thereafter,  on  the  application  of  the 
receiver  for  instructions  as  to  how  to  proceed  in  settling  with 
borrowing  members,  the  court  prescribed  a  plan,  directing  him 
to  collect  principal  and  interest  at  five  per  cent  from  tlie  date 
of  his  appointment,  and  dues  and  premiums  delinquent  at  that 
time,  leaving  the  stockholder  a  claim  on  his  stock  for  such 
dues  and  premiums,  but  giving  him  no  credit  on  his  loan  for 
either.  Another  action  was  brought  with  like  puri)ose  in  the 
district  court  of  the  United  States,  in  and  for  the  soutliern 
district  of  Iowa,  and  a  similar  decree,  containing  like  instruc- 
tions, was  obtained.  The  method  prescribed  by  these  two 
courts  for  settling  with  borrowing  members  was  the  same  as 
that  adopted  by  the  trial  court,  and  it  is  thought  the  instruc- 
tions given  by  the  federal  courts  were  conclusive  upon  rhe  Uit- 
rowers.  ^*-^  There  are  two  reasons  why  this  is  not  so.  'J'lu! 
stockholders  were  not  parties,  individually,  to  the  actions  in 
the  federal  courts.  They  were  there  by  representation  only. 
The  issue  as  to  the  amount  paid  on  this  mortgage  was  not  be- 
fore either  of  those  tribunals.  Defendants  could  not  have 
presented  that  question  if  they  would.  Therefore,  they  luui 
no  hearing,  or  opportunity  for  a  hearing,  on  the  question  in 
issue  hero.  While  the  corporation  represents  the  stockhold- 
ers, and  the  latter  were  in  court  for  some  purposes  in  the  re- 
ceivership proceedings,  the  court  in  that  action  had  no  juris- 
diction to  adjudicate  the  q\iestion  of  their  ultimate  liability: 
Croat  Western  Tel.  Co.  v.  Purdy,  1G2  U.  S.  329,  16  Sup.  Ct. 
l\ep.  810.  After  the  appointment  of  a  receiver  of  an  insolvent 
corporation,  the  same  defense  is  o])en  to  debtors  as  against 
him,  that  would  have  been  available  against  the  corporation: 
High  on  l^eceivers,  sees.  316-318.  Where  the  receiver  nuikes 
assessments  on  premium  notes  given  the  corjioration,  his  ac- 
tion is  purely  ministerial,  and  so  is  that  of  the  court  in  ap- 
proving such  assessments,  as  the  issue  of  the  debtor's  liability 
can  be  settled  only  in  an  action  against  him:  High  on  Receiv- 
ors,  sec.  330;  Embreo  v.  Sbideler,  36  Ind.  423.  See,  also,  as 
bearing  on  this  point,  LaMar  Ins.  Co.  v.  llildreth,  55  Iowa, 
248,  7  N.  W.  573;  Parker  v.  Lamb  &  Sons,  99  Iowa/ 265,  68 
N.  W.-  686.  '     -       * 
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for  anylliing  less  than  the  performance  in  full  of  the  ori^nnal 
contract.  Therefore,  the  borrower  is  entitled  to  a  credit  on 
his  d(;l)ts  of  the  premium  paid;  and,  as  said,  ho  should  not 
luive  criMlit  for  dues,  because  his  stock  has  no  withdrawal  value 
until  the  insolvent  estate  is  settled.  The  courts  are  not  har- 
monious as  to  the  "***  method  of  stating  accounts  in  cases 
like  this.  Some  hold  the  borrower  is  to  be  ciiarged  with  the 
amount  of  money  received,  and  to  have  credit  for  all  payments 
made,  whether  of  dues,  interest  or  premium:  Waverly  etc. 
Assn.  V.  Buck,  64  Md.  338,  1  Atl.  501.  For  further  authori- 
ties in  support  of  this  rule,  see  4  American  and  English  En- 
cyclopedia of  Law,  1081.  It  is  manifest,  under  this  doctrine, 
the  borrowing  member,  who  has  drawn  out  in  advance  the 
Talue  of  his  shares,  would  have  much  the  advantage  of  the 
nonborrowing  shareholder.  Another  rule  is  to  credit  on  the 
loan  only  interest  and  any  sums  paid  directly  thereon:  See 
Am.  &  Eng.  Ency.  of  Law,  1081,  for  cases  sustaining  this 
theory.  This  is  the  rule  which  the  court  practically  adopt- 
ed in  WilcMxcii  v.  Smith,  107  Iowa,  555,  78  N.  W.  217,  in 
•which  it  was  held  tiiat  the  mortgagor  was  to  be  allowed  a 
credit  for  all  payments  made,  but  that  an  equity  was  to  be  pre- 
served between  the  borrowing  and  nonborrowing  members. 
A  credit  for  the  premium  paid  was,  however,  allowed.  Some- 
thing is  said  in  that  case  about  allowing  as  a  credit  the  ac- 
tual value  of  the  sliaros,  if  that  value  could  be  ascertained  1. 
But  it  was  left  an  open  question  whether  such  present  worth 
could  be  determined.  In  the  case  at  bar  the  value  cannot 
now  be  fixed,  so  far  as  the  record  discloses.  We  take  the 
Wilcoxen  case  as  the  foundation  upon  which  to  rest  the  theory 
of  settlement  which  should  be  made  in  cases  of  this  kind.  It 
is  apparent  the  mortgagor  here  bears  a  dual  relation  to  the 
association.  He  is  a  shareholder  and  a  debtor.  Let  us  sepa- 
rate these  characters,  and  see  what  was  his  duty  in  each.  As 
a  shareholder,  he  had  to  pay  fines  and  dues.  These  inured 
to  the  value  of  his  stock,  and  were  to  be  settled  for  by  tlie 
association  only  when  the  stock  was  withdrawn.  So  far,  then, 
as  these  payments  are  concerned,  he  has  a  claim  on  his  stock 
against  the  association.  The  amount  of  this  claim,  however, 
cannot  be  known  until  all  assets  of  the  association  have  been 
collected  and  all  debts  paid.  As  a  borrower,  the  mortgagor 
had  to  pay  premium  and  interest.  The  interest  was  paid  for 
^he  use  of  the  money.     It  cannot  be  credited  ^*^'*  in  reduc- 
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void:  IToniil  v.  Fidelity  Bldg.  etc.  Assn.,  Gl  Neb.  744,  87  Am.  SL 
Kep.  519,  8<)  N.  W.  475.  A  corporation  tluis  doing  business  in 
defiance  to  tlie  laws  of  a  state  cannbt  insist  tliat  its  court.s,  as  an 
exercise  of  comity,  give  effect  to  its  contract.--:  Common wcaltli  etc. 
Ins.  Co.  V.  Hayden.  W  Neb.  VuM,  g-'i  Ain.  St  Hop.  545,  8:5  N.  W.  02*2: 
^eamens  v.  Temple  Co.,  lOG  Mich.  400,  55  Am.  St.  Hep.  457,  V,:i 
N.  W.  408;  Rose  v.  Kimberly,  89  Wis.  545,  4G  Am.  St.  Hep.  855,  V,2 
N.  W.  52(5:  Cowan  v.  London  Assnr.  Co.,  73  Miss.  321,  55  Am.  St. 
Rep.  535,  19  South.  29S.  Compare  Garratt  Ford  Co.  v.  Vermont 
Mlg.  Co.,  20  R.  I.  187,  78  Am.  St.  Rep.  852.  37  Atl.  948;  Edison  etc. 
Co.  V.  Canadian  etc.  Co.,  8  Wash.  370,  40  Am.  St.  R<'p.  910,  3fi  Par. 
260;  Swing  v.  Munson,  191  Pa.  St.  582,  71  Am.  St.  Rep.  772,  43  Atl. 
342;  State  etc.  Ins.  Assn.  v.  Brinklev  etc.  Co.,  01  Ark.  1,  54  Am. 
St.  Kei).  191,  31  S.  W.  157;  Foster  'v.  Betcher  Lumber  Co.,  5  S. 
Dak.  57,  49  Am.  St.  Rep.  859,  58  N.  W.  9. 

Usury.— A  ventlee  who  accepts  a  conveyance  of  and  subject  to  a 
mortgage,  and  containing  a  covenant  whereby  he  assumes  to  pay 
the  mortgage,  is  estopped  to  assert  that  the  obligation  securtil 
thereby  is  usurious:  Scanlan  v.  Grimmer,  71  Minn.  351,  70  Am.  St. 
Rej).  32G.  74  N.  W.  148.  But  see  Banks  v.  McCIellau,  24  Md.  62, 
87  Am.  Dec.  594. 


BUEGESS  V.  SBIS  DEUG  CO:\rPAXY. 

[114   Iowa,   275,   SG   N.    W.   307.] 

DRUGGISTS -LIABILITY  FOR  NEGLIGENCE  OF 
CTvERK.— A  druggist  is  liable  for  the  negligence  of  his  clerk  In 
putting  up  a  jtrescription,  although  the  clerk  is  a  competent  phar- 
macist, and  registered  as  such,  as  reciuired  by  statute,     (p.  30)0.) 

PItlVILEGED  COMMI'NICATIONS— WAIVER.— The  testi- 
mony of  plaintiff  on  cross-examination  as  to  communications  made 
to  his  physician  is  not  voluntary  in  such  sense  as  to  constitute  a 
■waiver  of  his  privilege,     (pp.  302,  303.) 

PRIVILEGED  COMMUNICATIONS— TESTIMONY  ON 
FORMER  TRIAI.— AYAIVER.— Any  waiver  of  privileged  com- 
munication resulting  from  the  Inrroduction  of  testimony  on  a  trial 
must  be  limited  to  that  trial,  and  does  not  constitute  a  waiver  of 
the  right  to  insist  upon  the  privilege  at  a  subsequent  trial,     (p.  3G1.) 

Spurrier  &  Maxwell,  for  the  appellants. 

V.  0.  Ford  and  Carr  &  Parker,  for  the  appellee. 

^'^  MeCLATN,  J.     1.  Appellants  contend  that,  having  em- 
ployed a  skillful,  registered  pharmacist,  they  are  not  liable  *''' 

for  his  negligence,  if  any  there  was,  in  fiUinc:  the  prescrip- 
tion, and  cite  as  illustrations  cases  in  which  it  has  been  held 
that  a  railroad  company  contracting  with  an  employe  to  fur- 
nish surgical  aid  and  attendance  in  case  of  accident  was  not 
liable  for  the  negligent  acts  of  the  surgeon  thus  selected  and 
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fi'iulants  on  a  prescription  so  afrtrravatcd  tlic  injury  that  its 
removal  was  necessary.  Whon  Dr.  Amos,  the  specialist  who 
performed  the  operation,  was  put  on  the  stand  by  defendants 
as  a  witness,  and  asked  to  state  what  was  said  to  him  by  plain- 
tiff with  reference  to  the  cause  of  the  injury  to  the  eye,  his 
testimony  was  excluded  by  the  court  on  the  ground  that  such 
communication  to  him  was  privileged,  under  the  follov.ing 
■provision  of  the  code:  "Sec.  4608.  No  practicing  attorney,} 
counselor,  ])ll\^i(ian  or  surgeon  ....  shall  be  allowed,  in' 
giving  testimony,  to  disclose  any  confidential  communication 
properly  intrusted,  to  him  in  his  professional  capacity,  and 
necessary  and  proper  to  enable  him  to  discharge  the  functions 

of  his  office  according  to  the  usual  course  of  practice 

Such  prohibition  shall  not  apply  to  cases  where  the  party 
in  whose  favor  the  same  is  made  waives  the  rights  conferred." 
The  contention  of  appellants  is  that  plaintiff  had  waived  his 
privilege  with  reference  to  communications  made  to  Dr.  Amos: 
1.  By  testifying  with  reference  to  the  same  matter  on  the 
same  trial;  2.  By  testifying  as  to  the  same  matter  at  a  former 
trial  of  this  case;  3,  By  calling  Dr.  Amos  to  testify  as  a 
witness  with  reference  to  the  same  matter  on  a  former  trial 
of  this  case.  Evidence  of  the  testimony  of  plaintiff  and  oi 
Dr.  Amos  on  the  former  trial  was  introduced  ^'®  to  show 
such  waiver.  With  reference  to  the  testimony  of  the  plaint i:! 
on  this  trial,  it  is  urged  by  appellee  that  the  matter  about 
which  Dr.  Amos  was  asked  to  testify  was  gone  into  by  plain- 
tiff only  in  answer  to  questions  on  cross-examination,  and  it 
is  contended  that  this  did  not  constitute  a  waiver,  while,  as 
to  the  testimony  of  plaintiff  and  Dr.  Amos  on  the  former  trial, 
it  is  contended  that  nothing  done  on  one  trial  will  amount 
to  a  waiver  of  the  objection  to  evidence  as  to  privileged  com- 
munications when  they  are  attempted  to  be  proven  on  another 
trial  of  the  same  case.  The  section  of  the  code  above  set  out 
constitutes  a  partial  statutory  declaration  of  a  rule  of  evidence 
■whichwas  recognized  at  common  law  with  reference  to  pri- 
vileged communications  to  attorneys,  but  in  this  respect  it  is 
only  a  partial  declaration;  for,  with  reference  to  attorneys, 
as  well  as  physicians,  it  relates  only  to  the  testimony  of  the 
attorney  or  physician,  whereas  the  common-law  rule  of  evidence 
relating  to  communications  to  attorneys  is  broader,  and  ex- 
cuses the  client  also  from  testifying  as  to  such  communica- 
tions. It  was  not  intended,  however,  by  this  partial  statement 
to  limit  the  common-law  rule  in  this  respect,  for  this  court 
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•that  ilio  failure  to  insist  on  this  privilege  makes  the  testimony 
Avliich  he  may  give  on  cross-examination  Vfluntary,  in  such 
pense  as  to  constitute  a  waiver  of  his  privilege  with  refer- 
ence to  tlie  communication  to  his  attorney  or  physician.  In 
McConnell  v.  City  of  Osage,  80  Iowa,  293,  45  N.  W.  550,  this 
court  said  that  even  the  voluntary  act  of  the  plaintiff  in  that 
rase,  as  a  witness,  '^^  in  testifying  to  her  pliysioal  health  at 
a  particular  time,  would  not  constitute  a  waiver  of  ohjection 
to  testimony  by  her  physician  as  to  communications  made  hy 
her  to  him  at  that  time  showing  that  she  was  not  in  good 
health,  and  that  the  mere  fact  of  the  exclusion  of  the  physi- 
cian's testimony  might  result  in  jtulting  the  condition  of  her 
health  at  the  time  referred  to  in  a  false  light  before  the  jury 
would  not  be  a  sufficient  reason  for  implying  a  waiver.  And  it 
Avas  further  said  (and  this  is  especially  pertinent  to  our  pres- 
ent inquiry)  that  it  was  improper  to  ask  witness  on  cross- 
examination  whether  she  was  willing  that  the  physician  might 
disclose  any  communications  which  she  had  made  to  him  witli 
reference  to  her  health.  Accordingly,  it  was  held  that  the 
propounding  of  such  a  question  to  the  witness  over  the  objec- 
tion of  her  attorney,  and  to  which  her  answer  was  "No,"  consti- 
tuted error,  this  language  being  used:  "The  statute  gives  the 
prohibition.  It  is  a  legal  right,  and  the  party  should  no  more 
be  required  to  state  under  oath  that  he  did  not  want  to-  sur- 
render it,  than  any  other  legal  right  he  possessed.  We  think 
a  fair  trial  requires  that  such  a  matter  should  not  even  be 
referred  to;  that  the  jury  should  not  be  impressed  with  the 
belief  that  there  is  even  reluctance  to  giving  such  assent. 
The  subject  matter  of  such  a  waiver  has  no  place  for  refer- 
ence in  the  taking  of  testimony,  except  by  the  party  permitted 
to  make  it."  In  the  case  before  us  it  is  evident  that  any  ob- 
jection of  the  witness  on  cross-examination  to  testify  as  to 
the  communication  might  well  have  been  prejudicial,  and 
therefore  that  the  answer  of  the  witness  with  reference  there- 
to cannot  be  treated  as  a  waiver  of  the  privilege,  for  it  is  es- 
sentially not  voluntary.  If  counsel  saw  fit,  on  cross-examina- 
tion, to  inquire  into  this  matter,  he  must  be  bound  by  the 
answer,  and  cannot  afterward  claim  that  the  witness,  by  an- 
swering without  objection,  voluntarily  waived  the  privilege. 
As  to  the  testimony  at  the  former  trial,  it  seems  to  us, that 
tlie  waiver  resulting  therefrom  should  be  confined  to  the  trial 
in  which  the  waiver  is  made.  ^^^  Our  statute  relates  to  the 
giving  of  testimony,  not  to  the  publication  in  general  of  the 
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CIIERKY  V.  'T>E^  ^rOINES  LEADER.** 

[114  Iowa,  208,  80  N.   W.  323.] 

LIREI>-CKITICISM  OF  PUBLIC  TERFORMANCE— 
PLEADING  PRIVILLXJE.— An  answer  by  defendant  In  libel  that 
plaintiff  was  en>raf:e<l  in  jrivinpc  a  public  performance  which  was 
coarse,  farcical,  and  wholly  without  merit,  and  ridiculous,  that  the 
allofced  libol  appeared  as  a  criticism  of  the  performance  and  to  ex- 
pose the  charact'^r  thereof,  and  was  written  in  a  facetious  and 
satirical  style,  without  malice  or  ill-will,  Is  clearly  a  plea  of 
privilege,  which  casts  the  burden  of  proof  ou  plaintiff  to  show 
malice,     (p.  3G6.) 

LIRET^CRITICISM    OF    PUBLIC      PERFORMANCE.-The 

editor  of  .a  newspaper  has  the  right  to  fi-eely  criticise  any  and  every 
kind  of  public  performance  without  liability  in  libel  therefor,  pro- 
vided  that  in  so  doing  he  is  not  acCuaTcd  by  malice;    (p  31MJ.) 

LIBEr.^-^RITICTSM  OF  PUBLIC  PERFORMER— PRIV- 
TLECE.— A  public  i>erformer  is  subject  to  hostile  criticism  and 
may  be  hold  up  to  ridicule.  Entire  freedom  of  expression  Is 
guaranteed  to  draniatie  critics,  provided  their  critisism  is  based 
on'  facts,  and  they  are  not  actuated  by  mali^'e  or  evil  purpose  in 
what  they  write.  Sucli  criticism,  and  the  publication  thereof,  fall 
within  the  class  of  privileged  communications  for  which  no  action 
can  lie  without  proof  of  actual  malice,     (pp.  309,  370.) 

TRIAL  — DTRKCTIXPr  VERDICT.  —  A  motion  to  direct 
a  ver<lict  should  be  sustainefl  wlien  it  clearly  appears  to  the  trial 
judge  that  it  would  be  his  duty  to  sot  aside  a  verdict  in  favor  of 
the  party  on  whom  the  burden  of  proof  rests,     (p.  370.) 

W.  B.  Crosby  and  Spurrier  &  Maxwell,  for  the  appellants. 
J.  C.  Ilnine,  for  the  appellees. 

2JK)  DEEMET?,  J.  Tlie  action  is  prerlicat^d  on  the  publica- 
tion of  the  following  article:  "Billy  Hamilton,  of  the  'Ode- 
bolt  Chronicle,'  gives  the  Cherry  Sisters  the  following  graphic 
write-Tip  of  their  late  appearance  in  his  town:  'Eilie  is  an  old 
jade  of  fifty  summers,  Jessie  a  frisky  fdly  of  forty,  and  Addie, 
the  flower  of  the  family,  a  capering  monstrosity  of  thirty- 
five.  Their  long,  skinny  arms,  equipped  with  talons  at  the 
extremities,  swung  mechanically,  and  anon  waived  frantically 
at  the  sufTering  audience.  The  mouths  of  their  rancid  fea- 
tures opened  like  caverns,  and  sounds  like  the  wailings  of 
damned  souls  issued  therefrom.  Thoy  pranced  around  the 
sta<re  with  a  motion  that  suggested  a  cross  between  the  danse 
du  ventre  and  fox  trot — strange  creatures  with  ^'^^  painted 
faces  and  hideous  mien,  Efiie  is  spavined,  Addie  is  stringhalt, 
and  Jessie,  the  only  one  who  showed  her  stockings,  has  legs 
with  calves  as  classic  in  their  outlines  as  the  curves  of  a  broom 
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men's  clotlics.  I  never  dance.  I  recite  essays  and  events  that 
have  happened;  I  have  written  up  some  of  my  own.  1  have  none 
of  them  with  me.  One  is,  'The  Modem  Young  Man' ;  the  other, 
*An  Event  that  Happened  in  the  City  of  Chicago.'  I  sing  an 
Irisli  song — an  Irish  hallad;  also  a  eulogy  on  ourselves.  It 
is  a  kind  of  a  ballad  composed  by  ourselves.  I  help  the 
others  sing  it.  I  have  forgotten  it.  It  is  about  an  editor. 
In  the  chorus  I  walked  a  little  around  the  stage — kind  of  a 
fast  walk.  A  cavalier  is  a  Spaniard,  I  believe.  I  represent 
a  Spaniard.  That  is  given  in  the  act  that  we  call  'The 
Gipsy's  warning.'  I  wear  my  bicycle  bloomer  rig.  They 
reach  to  my  knees,  and  are  divided  like  leggings — black  leg- 
gings with  buttons  on  them.  I  wear  a  blue  blouse — a  blue 
velvet  blouse.  Sometimes  red  and  sometimes  green.  I  have 
many  suits;  wear  them  in  turn.  Tlie  loggings  are  al\va\s 
black.  In  the  chorus  I  walked  a  little  around  the  stage- 
kind  of  fast  walk  or  a  little  run.  Had  on  different  kind  of 
clothes — mostly  silk.  We  had  a  reproduction  of  the  perform- 
ance called  'Trilby' — the  singing  of  Ben  Bolt  by  my  little 
sister.  I  would  come  in  and  hypnotize  her  in  a  farce"  way. 
I  would  tell  the  atulience  that  I  would  hypnotize  her  while 
she  would  sing.  I'  didn't  appear  at  my  show  without  stock- 
ings. My  little  sister  was  barefooted  in  one  act — in  very  long 
dresses  to  her  ankles.  She  also  appears  in  a  long  robe  in  a  tali- 
leau  clinging  to  the  cross.  'Cherries  ripe  and  ^®*  cherries 
red'  is  a  eulogy  song.  I  was  not  asked  to  repeat  only  one 
verse.  Q.  What  is  the  verse  ?  A.  'Cherries  red  and  clierries 
ripe,  the  cherries  they  are  out  of  sight,  cherries  ripe  and  cher- 
ries red.  Cherry  Sisters  still  ahead." 

The.  defendants'  evidence  regarding  the  character  of  the 
performance  is  in  part  as  follows:  "It  was  the  most  ridiculous 
performance  I  ever  saw.  There  was  no  orchestra  there.  The 
pianist  left  after  the  thing  was  half  over.  Siie  could  not 
stand  the  racket  and  left.  There  was  no  other  music,  except 
vocal  music  from  the  Cherrys.  They  had  a  drum,  and  I  think 
they  had  cyml)als.  As  near  as  I  can  recollect,  the  curtain 
raised  at  the  beginning,  and  the  Cherrys  ap})eared  and  gave 
a  walk  around  and  a  song.  I  think  it  was  'Ta-ra-ra,  boom- 
de-ay.'  They  read  essays  and  sung  choruses  and  gave  recita- 
tions, interspersed  with  the  remarks  that,  if  the  boys  didn't 
stop,  the  curtain  would  go  down.  One  young  man  brought 
a  pair  of  beer  bottles  which  he  u-ed  as  a  pair  of  glasses. 
They  threatened  to  stop  the  p(T('ormance  unless  he  was  put 
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self,  or  in  the  facts  and  circumstances  surrounding  the  trans- 
action. A  mere  scintilla  is  not  sufficient,  however,  to  take 
the  case  to  the  jury.  The  evidence  should  raise  a  probability 
of  malice,  and  be' more  consistent  with  its  existence  than  its 
absence.  When  the  occasion  is  privileged  the  presumption 
arises  that  the  i)ublication  was  bona  fide  and  without  malice, 
and  it  is  incumbent  on  plaintiff  to  overcome  this  presumption. 
If,  from  defendant's  point  of  view,  strong  words  seemed  to 
be  justified,  ho  is  ncit  to  be  held  liable,  unless  the  court  can 
say  that  what  he  publislied  was  to  some  extent,  at  least,  in- 
consistent with  the  theory  of  good  faith.  ^*^  These  rules 
are  well  settled,  and  need  no  citation  of  authorities  in  their 
support.  One  who  goes  upon  the  stage  to  exhibit  himself  to 
the  public,  or  who  gives  any  kind  of  a  performance  to  which 
the  public  is  invited,  may  be  freely  criticised.  He  may  be 
held  up  to  ridicule,  and  entire  freedom  of  expression  is  guar- 
anteed dramatic  critics,  provided  they  are  not  actuated  by  mal- 
ice or  evil  purpose  in  what  they  write.  Fitting  strictures, 
sarcasm,  or  ridicule,  even,  may  be  used,  if  based  on  facts, 
without  liability,  in  the  absence  of  malice  or  wicked  pur- 
pose. The  comments,  however,  must  be  based  on  truth,,  or 
on  what  in  good"  faith  and  upon  probable  cause  is  believed 
to  be  true,  and  the  matter  must  be  pertinent  to  the  con- 
duct that  is  made  the  subject  of  criticism.  Freedom  of 
discussion  is  guaranteed  by  our  fundamental  law  and  a 
long  line  of  judicial  decisions.  As  said  in  the  Gott  case, 
supra,  the  editor  of  a  newspaper  has  the  right,  if  not  the 
duty,  of  publishing,  for  the  information  of  the  public,  fair 
and  reasonable  comments,  however  severe  in  terms,  upon 
anytliing  which  is  made  by  its  owner  a  subject  of  public  ex- 
hibition, as  upon  any  other  matter  of  public  interest;  and 
such  a  publication  falls  within  the  class  of  privileged  com- 
munications, for  which  no  action  will  lie  without  proof  of 
actual  malice:  See,  also,  Eastwood  v.  Holmes,  1  Fost.  &  F.  347; 
Paris  v.  Levy,  9  Com.  B.,  X.  S.,  312;  Donaghue  v.  Gaffy,  53 
Conn.  43,  2  Atl.  397;  Carr  v.  Hood,  1  Camp.  355,  note. 
Surely,  if  one  makes  himself  ridiculous  in  his  public  perform- 
ances, he  may  be  ridiculed  by  those  whose  duty  or  right  it  is 
to  inform  the  public  regarding  the  character  of  the  perform- 
ance: Cooper  V.  Stone,  24  Wend.  4ri4.  ^lere  exaggeration,  or 
even  gross  exaggeration,  does  not  of  itself  make  the  comment 
unfair.  It  has  been  held  no  libel  for  one  newspaper  to  say 
of  another:  "The  most  vulcrar,  icrnorant,  and  scurrilous  jour- 
Am.   St.   Rep.,  Vol.   LXXXIX.— 24 
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STATE  V.  KIXG. 

[114   Iowa,   413,   87    N.   W.   282.1 

ESCAPE  FROM  PRISON— Under  a  statute  providing  that 
if  a  convict  breaks  prison  and  escapes  tlierofroni,  lie  uuist  be 
imprisoned  for  a  certain  temi  after  the  expiration  of  his  original 
t(M'iu.  a  convict,  wlio.  when  taken  away  from  the  prison  to  work 
in  a  stone  quan-y  within  the  jurisdiction  of  the  pri^^on  authorities, 
drops  into  a  natural  crevice  in  the  rock.  an<l  afterward  dniarta 
therefrom,  is  not  guilty  of  an  escape  within  the  meaning  of  the 
statute,     (pp.  371,  372.) 

p:scapk  from  prison— prison  RREACII.— To  con-- 
^itute  a  brealvinc  of  prison  and  an  escape  therefrom,  sometliincr 
must  l)e  done  toudinc:  to  open  a  way  tlirough  confining  walls,  or 
otlier  obstruction  to  free  entrance  or  exit.  There  must  be  some 
actual  application  of  force,  not  a  con"structive  breaking,  and  an 
escape  accompli.'^hed  by  stratagem,  and  not  by  force,  is  not  a 
prison  breacli.     (p.  372.) 

B.  E.-  IHiinoliart,  for  the  appellant. 

C.  W.  ^[ullaii,  attorney  general,  and  C.  A.  Van  Vleck,  as- 
•-sistant  attorney  general,  for  the  state. 

*^''*  LA  DO,  J.  The  appellant,  while  a  pri.^oner  in  the  poni- 
"tentiary  ;it  Amuiio-a  for  a  period  less  than  life,  was  taken,  with 
about  eiglity  other  convict^,  to  work  in  the  stone  quarries,  situ- 
ated ahout  two  miles  northwest  of  the  prison  proper,  owiU'l 
•and  operated  by  tli(>  state  under  the  supervision  of  the  wardt-n. 
When  returning  from  dinner,  he  and  another  dropped  into 
a  natural  crevice  in  the  rock,  tlie  opening  to  which  was  there- 
npon  covered  by  one  '*^^  of  their  companions.  They  were 
«oon  missed  by  the  guards,  and,  as  the  quarry  was  watched 
for  some  time,  must  have  remained  there  for  nearly  two  days, 
and  then  removed  the  covering  and  departed.  That  the  ac- 
•cused  escaped  from  custody  is  conceded,  but  it  is  insisted  that 
there  was  no  breaking.  The  statute  under  which  the  indict- 
ment was  returned  reads:  "If  any  person  confined  in  a  peni- 
tentiary, for  any  less  period  than  for  life,  breaks  such  prison 
and  escapes  therefrom,  he  shall  be  imprisoned  in  such  peni- 
tentiary for  a  term  not  exceeding  five  years,  to  commence  from 
and  after  expiration  of  the  original  term  of  his  imprison- 
ment": Code,  sec.  4897.  Jt  will  be  observed  that  the  offense 
■described  is  not  breaking  and  escape  from  prison  generally. 
The  words  "such  prison''  inevitably  refer  back  to  "peniten- 
tiary," and  it  is  the  breaking  and  escape  from  that  prison  only 
■which  is  denounced  by  this  statute.     If  this  were  not  true. 
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the  natural  or  artificial  prison  ])arriers  to  escape.  As  there 
was  no  breaking  within  the  meaning  of  the  law,  the  jury 
phoulJ  liave  been  directed  to  return  a  verdict  for  the  defend- 
-ant. 

Reversed. 


Escape.— A  prisoner  confined  In  Jail  under  a  valid  warrant  mr\y 
liborato  liimself  by  breaking  prison,  provided  he  uses  no  more  force 
than  is  necessary:  State  v.  Leach,  7  Conn.  452,  18  Am.  Dec.  118. 
But  it  is  no  defense  to  an  indictment  for  escape  that  the  jail  was 
unlioalfliful  and  filthy:  State  v,  Davi.«.,  14  Nev.  430.  33  Am.  Rep. 
:5(]3.  The  doctrine  of  voluntary  oscai)e  has  no  application  to  crim- 
in'al  cases  and  commitments  to  jail  or  prison  as  a  puiH><linHMit  for 
crime:  People  v.  Mallarv,  103  111.  GS2,  88  Am.  St.  Ilcp.  i:i2,  03  N. 
E.  50& 


AULT^IAX    &    TAYLOR    ^rACHIXERY    COMPANY    v. 

KENNEDY. 
[lU  Iowa,  444,  87  N.  W.  43.'.] 

CIIATTEI/  MORTGAGES— RECORDING  IN  ANOTHER 
STATE.- A  chattel  niortga^^e  executed  and  recorded  in  one  stjite 
Is  not  constructive  notice  to  purchasers  or  attachinc:  creditors  of 
property  covered  by  it,  but  situated  in  another  state  at  the  time 
the  mort.^ra.sre  is  executed,     (p.  374.) 

CHATTEL  MORTGAGES— CONFLICT  OF  LAWS.— If  a 
valid  chattel  mortjjage  is  executt^  an<l  recorded  in  one  state  on 
property  situated  in  another,  and  such  property  is  attached  by  the 
mortgapror's  creditor  in  the  latter  state,  tlie  rights  of  the  mortgagee 
and  such  creditor  must  be  detennine<l  by  the  law  of  the  state 
where  the  property  is  situated,     (pp.  375,  378.) 

CHATTEL  MORTGAGES— NOTICE  OF.— If  a  valid  chattel 
mortgage  is  executed  in  one  state  ui)on  property  in  another,  and, 
before  the  levy  thereon  by  an  attaching  cre<lit(>r  in  tlie  latter 
state,  he  is  informed  by  his  attorney  and  agent  that  a  banlv  holds 
a  mortgage  on  all  of  the  attached  property,  this  is  sulIu'i(Mit  no- 
tice to  put  tlie  attaching  creditor  on  inquiry  as  to  the  existence 
of  the  mortixage.     (p.  378.) 

NOTICE  IS  SUFFICIENT  if  it  puts  the  party  upon  such 
Inquiry  as,  if  ])rosecuteil,  would  lead  to  a  linowledge  of  those 
rights  with  which  it  is  proposed  to  affect  him.     (pp.  378,  370.) 

Dodge  &  Dodge    and  Statsman  &  Statsman,  for  the  appel- 
lant. 

L.  ]\r.  Cowlos  and  C.  L.  Poor,  for  the  appellee. 

445  DEEMER.  J.     Jamo?  Kennedy  is  a  resident  of  Norih 
Dakota.     On  and  prior  to  August  4,  1SL<8,  he  was  temporarily 
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attachment,  and  for  that  reason,  as  we  understand  it,  ren- 
dered judgment  in  favor  of  intervener.  This  conclusion  is 
said  to  he  erroneous,  for  the  reason  that  the  mortfrage  was' 
invalid  under  the  laws  of  Xorth  Dakota,  where  executed,  and 
where  it  was  to  be  performed;  and,  as  it  was  invalid  there, 
it  was  and  is  invalid  everywhere.  As  a  general  rule,  the  lex 
loci  contractus  governs  the  validity  and  efTect  of  a  voluntarily 
executed  conveyance  or  transfer  of  personal  property;  and, 
if  the  instrument  he  invalid  where  made,  it  will  not  be  sus- 
tained elsewliore:  Black  v.  Zacharic,  3  IIow.  483;  Kerr  v.  Urie, 
86  :Md.  72,  63  Am.  St.  Hep.  493,  37  Atl.  789;  Marvin  Safe 
Co.  v.  Xorton,  48  N.  J.  L.  410,  57  Am.  Eep.  566,  7  AtL 
418.  Appellant  seeks  to  invoke  this  rule,  and  pleads  the  stat- 
utes of  North  Dakota,  which  provide,  in  **=''  substance,  that 
a  mortgage  is  void,  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  in  good  faith  for  value,  unless  the  origi- 
nal or  an  authenticated  copy  is  filed  in  the  olhce  of  the  roi:- 
istor  of  deeds  where  the  property  mortgaged,  or  any  ]ian 
thereof  is  at  such  time  situated.  It  will  be  noticed  thai  aii 
unrecorded  mortgage  is  not  declared  invalid  as  l)etween  tlio 
parties.  As  to  them  it  is  undoubtedly  valid.  Our  own  stat- 
ute is  somewhat  similar  to  this  one,  and  it  is  universally  held 
that  such  a  mortgage  is  not  invalid:  Allen  v.  McCalla,  25 
Iowa,  464,  96  Am.  Dec.  56,  and  cases  cited  under  section  2906 
of  the  code.  The  rule  that  the  validity,  interpretation,  and 
effect  of  a  contract  are  to  he  governed  by  the  lex  loci  con- 
tractus applies  only  to  the  rights  and  obligations  of  the  par- 
ties to  the  contract.  The  question  in  this  case  is  not  the  va^ 
lidity  of  the  contract  between  the  parties.  It  must  be  con- 
ceded to  be  good,  no  matter  what  the  locus  of  the  property 
at  the  time  the  mortgage  was  executed.  The  recordation 
required  by  the  statute  was  to  preserve  the  lien  as  against 
third  parties,  and  the  real  question  is  one  of  priority  between 
lienholders,  which  must  be  determined  by  the  law  of  the  place 
where  the  property  lies,  and  where  the  court  sits  which  is  to 
decide  the  case:  Harrison  v.  Sterry,  5  Cranch,  289.  The  leg- 
islature of  North  Dakota  prol)ably  had  the  right  to  regulate 
contracts  made  between  citizens  residing  within  its  own  juris- 
diction, but  it  had  no  right  to  fix  the  priorities  of  nonresident 
crerlitors  in  property  Idcatcd  in  another  jurisdiction.  In 
other  words,  it  could  declare  a  mortgage  executed  within  its 
own  jurisdiction  invalid  as  between  the  parties,  but  it  could 
not  fix  the  priorities  of  creditors  in  property  located  in  an- 
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'li'ork  by  ronnsylvania  creditors.  The  court  held  that  the 
lex  loci  contractus,  and  not  the  lex  loci  situs,  should  govern. 
That  case  was  made  to  turn  on  the  unwritten  or  common  law 
of  Pennsylvania,  declaring  such  chattel  mortgages  fraudulent 
■and  void— not  presumptively  so — but  in  every  instance  and 
under  all  circumstances  invalid.  Where,  however,  the  in- 
validity is  created  by  a  statute  of  the  lex  loci  contractus  which 
has  no  extraterritorial  force,  it  has  been  held  that  the  in- 
validity will  not  be  regarded  in  other  states:  lloyt  v.  Thomp- 
.■^on,  19  X.  Y.  207;  Scoville  v.  Canfield,  14  Johns.  338; 
Cronan  v.  Fox,  ,50  N.  J.  L.  417,  14  Atl.  119.  As  a  general 
rule,  the  law  of  the  place  where  the  property  is  situated  at 
the  time  of  llie  transfer  governs  the  validity  of  a  mortgage 
under  the  nnoriling  acts:  Green  v.  Van  Buskirk,  7  Wall.  139; 
Ames  Iron  Works  v.  Warren,  7G  Ind.  512,  40  Am.  Rep.  25.S. 
In  the  Green  case,  supra.  Judge  Story  said,  in  substance, 
tliat  the  theory  ilmi  a  voluntary  transfer  of  personal  property 
is  to  he  governed  everywhere  by  the  law  of  the  owner's  domi- 
cile is  a  tiction  of  by  no  means  universal  application,  .and 
yields  whenever  it  is  ii(?cessary,  for  the  purpose  of  justice,  that 
the  actual  situs  of  the  thing  should  be  examined.  "It  has 
yielded  in  New'  York,  on  the  power  of  the  state  to  tax  per- 
>;onal  property  of  one  of  her.  citizens  situated  in  a  sister  state 
(People  v.  Commissioners,  23  N.  Y.  242),  and  always  yields 
to  'laws  for  attaching  the  estates  of  nonresidents,  because  such 
laws  neoessarily  assume  that  property  has  a  situs  entirely  dis- 
tinct from  the  owner's  domicile.'  If  New  York  cannot  com- 
I)el  the  personal  property  of  Bates,  one  of  her  citizens,  in 
Chicago,  to  contribute  to  the  expenses  of  her  government,  and 
if  Bates  had  the  legal. right  to  own  such  property  there,  and 
\\as  protected  in  its  ownership  by  the  laws  of  the  state,  and 
as  the  power  to  protect  implies  the  power  to  regulate,  it  would 
seem  '**'*^  to  follow  that  the  dominion  of  Illinois  over  the 
property  was  complete,  and  her  right  perfect,  to  regulate  its 
tran>fer,  and  subject  it  to  process  and  execution  in  her  own 
Avay  and  by  her  own  laws.  We  do  not  propose  to  discuss  the 
<]uestion  how  far  the  transfer  of  pcM-.-onal  property,  lawful  in 
the  owner's  domicile  will  be  respected  in  the  courts  of  the 
country  where  the  property  is  located  and  a  different  rule 
of  transfer  prevails.  It  is  a  vexed  question,  on  which  learned 
courts  have  differed;  but,  after  all,  there  is  no  absolute  right 
to  have  such  transfer  respected,  and  it  is  only  on  a  principle 
of  comity  that  it  is  ever  allowed.     And  this  principle  of  com- 
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edge  of  those  rights  with  which  it  is  proposed  to  afTeot  him. 
The  information  given  need  not  of  necessity  disclose  the  name 
of  tlio  mortgagee,  nor  the  amount  of  the  debt  secured  by  the 
mortgage.  It  is  sufllcicnt  if  it  puts  a  reasonable  man  u\)on 
inquiry  which  would  certainly  lead  to  a  knowledge  or  discovery 
of  the  rights  of  the  inortgagce  under  his  mortgage:  Coleman 
V.  Kool,  75  Iowa,  304,  9  Am.  St.  Rep.  484,  39  X.  E.  510;  Al- 
len V.  :McCalla,  25  Iowa,  464,  96  Am.  Dec.  56;  Wilson  v.  Mil- 
ler, 16  Iowa,  111;  Molinc  Plow  Co.  v.  Bradcn,  71  Iowa,  141,. 
32  X.  W.  247;  Gorman  Sav.  Bank  v.  Armour  Packing  Co. 
(Iowa),  75  X.  W.  503,  not  ofTicially  reported;  Weare  v.  Will- 
iams, 85  Iowa,  253,  52  N",  W.  328.  These  cases  are  control- 
ling on  the  question  of  notice.  The  trial  court  correctly 
awarded  tlie  property  to  the  intervener. 
Ailirmed. 


The  Recording  of  a,  Chattel  Mortgage  has  no  extraterritorial 
force  as  notice  of  a  lion:  Corbelt  v.  Littlefleld,  84  Mich.  30,  'SI 
Am.  St.  Rep.  GSl,  47  N.  W.  581.  A  chattel  mortgage  on  property 
in  Indiaiiia,  executed  and  recorded  in  another  state,  and  never 
deliverwl  to  the  mortgagee,  is  invalid  as  against  attaching  crcil- 
itoi-s:  Ames  Iron  Worlcs  v.  "Warren,  7G  Ind.  512,  40  Am.  Rep.  2."s. 
However,  one  having  actual  notice  of  a  chattel  mortgage  cannot 
treat  it  as  void  because  not  filed  for  record:  Union  Nat.  Bank  v. 
Glum,  3  N.  Dalj.  1U3,  44  Am.  St.  Itci).  533,  54  N.  W.  1034.  And 
actual  notice  is  not  essential  to  give  effect  to  a  prior  unrecorded  con 
veyance.  Any  fact  or  circumstance  coming  to  the  knowledge  of 
a  &ul)sequont  purchaser,  which  would  put  a  prudent  man'  on  in- 
quiry which  would  lead,  to  actual  notice,  is  sufficient  to  invalidate 
the  subsequent  purchase:  Anthony  v.  Wheeler,  130  111.  128,  17  Am. 
St.  Kep.  281,  22  N.   E.  494. 


IVES   V.    WELDEX. 

[114  Iowa.  470.  87  N.  W.  408.] 

NEGLIGENCE— IX.IURY  TO  MINOR.— The  violation  of  a 
statutory  requirement  by  the  seller  in  failing  to  label  or  mark 
gasoline  as  such  before  delivery  to  the  purchaser  is  negligence- 
per  se.  renderin'g  such  seller  liable  for  injury  to  a  member  of  the- 
purehusor's  family  who  uses  such  gasoline  under  the  belief  that 
it  is  coal-oil.     (p.  380.) 

NEGLIGENCE  OF  PARENT-EFFECT  ON  CITILn.— Tlie^ 
negligence  of  a  father  witli  knowh^dtre  that  a  vessel  contains  gaso- 
line, in  perniittimr  his  child  to  use  it  under  the  belief  that  it 
contains  coal-oil.  witlKuit  conveyiuir  information  of  the  nnture  of 
the  fluid,  is  not  imputable  to  the  child  so  as  to  relieve  the  seller 
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V.  Burlington  etc.  Co.,  34  ^78  lo^^a,  279;  Ford  v.  Chicago  etc 
Ry.  Co.,  91  Iowa,  179,  59  N.  W.  5;  Tobey  v.  Burlington  etc. 
Ey.  Co.,  91  Iowa,  256,  G2  X.  W.  761 ;  1  Shearman  and  Kedfield 
on  Xogligonce,  sec.  13.  The  trial  court  instructed  the  jury 
on  the  theory  that,  if  the  father  knew  that  the  jug  contained 
gasoline,  and  was  negligent  in  permitting  the  plaintiff  to  use 
it,  or  in  not  informing  her  of  the  fact,  such  negligence  on  his 
part  would  defeat  her  recovery.  In  so  instructing  there  is 
error.  It  has  long  been  the  settled  law  of  this  state  that  the 
negligence  of  the  parents  cannot  be  imputed  to  the  child: 
Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  Am.  St.  Rep. 
449,  43  N".  W.  264;  Bradshaw  v.  Frazior,  113  Iowa,  579,  86 
Am.  St.  Rep.  394,  85  N".  W.  752.  Whatever  diversity  of  opin- 
ion there  may  i'oniicrly  have  been  among  the  courts  on  this 
question,  it  is  now  apparent  that  the  tendency  of  modern 
decisions  is  in  line  with  this  holding:  See  1  Shearman  ami 
Redfield  oh  Negligence,  5th  ed.,  sec.  78.  Instructions  1,  'A 
and  4,  asked  by  the  plaintiff,  are  in  accord  with  this  holding, 
and  should  have  been  given.  For  the  error  pointed  out,  the 
judgment  is  reversed. 


Explosives.— Tlio  lialiility  for  keeping  explosives  Is  consldorod 
in  the  nionojrraphk'  note  to  Kinney  v.  Koopnian,  G7  Am.  St.  Rep. 
134-140.  One  who  sells  j?unpo\vder  to  a  child,  knowinfr  that  he  has 
neither  experience  nor  knowledpre  of  its  use,  is  resiMjnsible  for  in- 
juries sustained  by  him  in  exploding  it:  Carter  v.  Towue,  98  Mass. 
5G7,  9G  Am.  Dec.  (;82. 

A  Parent's  Negligence  is  not  ImputatJe  to  his  niin^tr  child: 
Wymore  v.  M;ihMskii  County,  78  Iowa.  SlKi.  16  Am.  St.  Rep.  440, 
43  N.  W.  2CA:  notes  to  Westbrook  v.  Mobile  etc.  R.  R.  Co.,  14  Am. 
St.  Rep.  5U1;  Barnes  v.  Shreveport  City  R.  R.  Co.,  49  Am.  St.  Rep. 
4C>8.  For  contrary  authorities,  see  the  note  to  Freer  v.  Cameron,  55 
Am.  Dec.  G77. 
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keys,  4  pairs  of  scissors,  5  pocket  mirrors,  G  mouth  orfrans, 
rulers,  guns,  bolts,  calipers,  oil-cans,  washers,  punches,  pulleys, 
spoons,  penholders,  ramrods,  violin  strings,  etc.  Several  ex- 
pert witnesses  were  introduced,  who  testified  in  response  to 
hypothetical  questions,  and  the  eflect  of  what  they  said  was 
that  defendant  was  insane,  being  afllicted  with  that  form  of 
mental  disease  kriown  as  kleptomania.  We  have  said  enough 
to  indicate  the  importance  of  this  issue  in  the  case.  We  turn 
now  to  two  instructions  given  by  the  trial  court,  and  the  cor- 
rectness of  which  is  challenged.  After  stating  to  the  jury  that 
the  burden  was  upon  defendant  to  establish  insanity,  the  court 
procecnls:  "On  this  issue,  you  are  instructed  that  partial  in- 
sanity is  not  always  a  defense  against  a  criminal  charge.  The 
nature,  character,  and  degree  of  insanity  which  exonerates  a 
party  from  criminal  responsibility  are  not  easily  explained 
or  understood!  It  is  not  necessary  that  it  should  be  shown 
by  the  evidence  that  the  defendant,  at  the  time  of  the  com- 
mission of  the  acts,  did  not  know  right  from  wrong  as  to  his 
acts  in  general.  The  inquiry  must  be  directed  to  the  acts 
charged  in  the  indictment.  If  you  believe  from  the  evidence 
that  the  acts  charged  in  the  indictment  were  done  by  the  de-. 
fendant  at  a  time  when  he  was  over  the  age  of  eighteen  years, 
but  were  caused  by  mental  disease  or  unsoundness  which  de- 
throned his  reason  and  judgment  with  respect  to  tliose  acts, 
which  destroyed  his  power  rationally  to  comprehend  the  na- 
ture and  consequences  of  said  acts,  and  which,  overpowering 
the  will,  inevitably  forced  him  to  their  commission,  then  he 
is  not  in  law  guilty  of  the  crime  charged,  and  you  should  so 
find  by  your  verdict.  But  if  you  1)elieve  from  all  the  evidence 
and  circumstances  in  the  case  that  the  defendant,  at  a  time 
when  he' was  over  the  age  of  eighteen  years,  committed  the 
acts  charged  in  the  indictment,  and  that  he  then  rationally 
understood  the  nature  and  consequences  of  said  acts,  and 
was  not  driven  to  them  by  an  insane  and  irresistible  impulse, 
but  committed  said  acts  through  excessive  greed  or  avarice, 
then  he  cannot  claim  for  such  acts  *''"'''  the  protection  of  in- 
sanity, and  is  guilty  as  charged  in  the  indictment.  The  prac- 
tical question  for  you  to  determine,  from  all  the  evidence, 
is  whctlier  avarice  and  greed,  or  insanity,  was  a  ruling  force 
and  controlling  agency  which  led  to  the  commission  of  the 
acts  charged.  If  you  believe  tliat  said  act5  were  the  result 
and  ofEspring  of  insanity,  you  should  acquit;  if  of  avarice  or 
<Trccd,   you    should   convict."     A    number   of    objections    are 
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another  to  give  it,  and  the  rule  of  the  cited  case  cannot 
properly  be  applied  to  all  opinion  testimony.  The  value 
of  opinion  evidence  such  as  is  before  us  is  generally  for  the 
jury  alone:  Rogers  on  Expert  Evidence,  sec.  41.  Usually 
the  court  must  not,  in  its  instnictions,  underrate  or  de- 
tract from  the  weight  of  such  opinions:  Eggers  v.  Eggcrs, 
'67  Ind.  4G1 ;  Cuneo  v.  Bessoni,  63  Ind.  524 ;  Weston  v.  Brown, 
30  Neb.  609,  46  N.  W.  826.  Practically  the  whole  defense  in 
this  case  rested  upon  the  opinions  of  experts.  They  were 
men  of  a  high  degree  of  skill  and  long  experience  in  treating 
mental  ailments.  The  entire  subject  is  peculiarly  technical 
and  unfamiliar  to  the  common  mind.  While  the  jury  were 
to  pass  upon  the  weight  of  the  opinions  in  the  light  of  all  the 
facts,  they  should  have  been  permitted  to  take  such  opinions 
fairly,  and  consider  them  without  detraction  by  the  court:  See 
Brush  V.  Smith,  111  Iowa,  217,  82  N.  W.  467.  It  is  true  that 
in  State  v.  Ilockett,  70  Iowa,  446,  30  N.  W.  742,  an  instruc- 
tion identical  in  language  with  the  one  under  consideration 
was  approved ;  but  we  think  that  case  can  be  distinguished 
from  this;  and,  inasmuch  as  this  court,  as  now  constituted, 
would  not  approve  the  reasoning  there  employed  if  the  ques- 
tion were  a  new  one,  we  are  not  ^"^"^  inclined  to  apply  the 
rule  announced  to  any  save  a  similar  state  of  facts.  In  the 
Hockett  case  tlie  expert  witnesses  testified,  as  appears  from 
the  opinion,  wholly  in  response  to  hypothetical  questions, 
while  here  two  of  the  experts  had  personally  examined  the 
defendant,  and  one  of  them  based  his  opinion  in  part  on  the 
facts  learned  through  such  examination.  This,  we  think, 
is  a  material  distinction  (State  v.  Townsend,  66  Iowa,  741, 
24  N".  W.  535),  and  makes  the  criticism  contained  in  the  in- 
struction unwarranted  and  erroneous.  We  may  add  further, 
in  relation  to  the  Ilockett  case,  which  approves  the  clause  in 
the  instruction  that  we  have  italicized,  because  such  language 
was  used  by  this  court  in  the  opinion  in  State  v.  Felter,  25 
Iowa,  67,  that  many  things  may  be  properly  said  in  an  opinion 
which,  in  the  same  form,  could  not  be  approved  as  part  of  a 
charge  to  a  jury.  Other  questions  are  discussed  by  appellent. 
These  are  the  only  errors,  however,  which  we  find  ;  but,  be- 
cause of  them,  a  new  trial  is  ordered  and  the  judgment  re- 
versed. 

Am.   St.   Rep.,  Vol.   LXXXIX.-25 


[Iowa, 


'an  insane  and 

i^^Iiictiouary,  edition  of 

ptomania  ordinarily  is 


I  \vs,  "however, 
>'ptomama.  it 
ii^yi>  other    in- 

;;al1fr;iti(in   in, 

I  rel,,  to  drinli 

'"-lily   sign's 

State.  18 

irndence, 

" 'to  stoal 

".<  mental 

^unn.     In 

ijr  ,ocourg 

'the  ab- 

oxternal 

•'  Allows   that 

5^(1  i'<t'i net,-  but 

the  more 

-loal,'  and 

.nf^proportion 

"I'ishonld    be 

s   of   in- 

-oi     ]»rei:nant 

i'"(\?''()f"KmentaI 

I  It  nature 

wf'ducible 

ous,,  and  the 

•  Til  tlie  body 

lid  Stilie 


Oct.  I'JOL]  State  v.  MlCullolgh.  387 

App.  287;  In  rp  CaPtlp.  102  L.  T.  28.  In  Harrl.s  v.  State.  18  Tex.  App. 
293,  It  was  said  that  "kleptomania  was  the  only  defense  relied  upon 
by  the  defendant.  Tiiat  klei)tonianla  is  a  species  of  insanity,  which 
If  clearly  established  will  render  Its  subject  morally  lrresi>onsible 
for  the  crime  of  theft  Is,  It  seems,  now  well  settled."  In  another 
case,  where  the  defense  of  kleptomania  was  set  up,  the  court  said: 
"Where  the  case  depends  upon  the  sanity  of  the  accused,  he  can- 
not be  convicted  of  larceny  unless  the  Jury  are  satisfied  that  hhs 
mind  was  sufficient  to  see  all  the  essential  lnpre<lients  of  the  of- 
fense, and  acknowlcdfre  their  existence,  and  the  bare  recognition 
of  the  one  fact  that  the  property  belonjred  to  another  would  be 
only  one  among  several  of  such  Ingredients":  People  v.  Cummins, 
47  Mich.  3.'U,  11  N.  W.  184,  18G. 

If  kleptomania  is  set  up  as  a  defense  to  larceny,  the  court  must 
specifically  charge  in  regard  to  this  species  of  mania,  and  not  leave 
the  case  to  the  jury  on  the  general  test  of  ability  to  distinguish 
right  from  wrong:  Looney  v.  State,  10  Tex.  App.  520,  38  Am.  Itep. 
f»46.  In"  this  last  case,  it  was  said  that  "this  appeal  is  from  a  judg- 
ment of  c<mviction  of  theft  of  property  over  the  value  of  twenty 
dollars.  From  the  evidence  and  the  charges  of  the  court,  given 
nnd  refused  we  are  led  to  conclude  that  tho  only  defense  relied 
upon  in  the  court  below  was  kleptomania,  and  If  there  was 
error  in  the  charge  of  the  court  and  prejudicial  to  the  rights 
of  the  defendant,  under  this  defense  and  the  testimony  on  that 
subject,  such  error  is  to  be  found  in  applying  the  facts  to  the 
general  subject  of  insanity,  rather  than'  in  applying  it  directly 
and  specifically  to  the  peculiar  condition  of  the  defendant's 
mind  developed  by  the  proofs,  and  In  this  respect,  we  incline 
to  the  opinion  that  the  charge,  tiiken'  as  a  whole,  was  de- 
fective in  not  giving  to  the  jui-y  a  special  charge  on  the  subject 
of  this  peculiar  symptom,  as  it  relates  to  the  general  subject  of 

insanity Kleptomania  is  a  recognizeil  symptom  of  mania.  In 

some  of  its  recognized  forms  at  least,  and  to  illustrate  the  im- 
portance (this  being  the  peculiar  defense).  In  embracing  in  a  gen- 
eral cliarge  on  the  subject  of  insanity  this  peculiar  symptom,  a 
feature  of  the  present  case  to  which  proper  attention  seems  not  to 
have  been  paid  on  the  trial  below,  and  which,  in  our  opinion,  would 
have  been  more  fully  developed  if  the  attention  of  the  jury  had 
been  called  more  pointedly  to  this  feature  of  the  defense":  Looney 
V.  State,  10  Tex.  Ct.  App.  520,  38  Am.  Rep.  G4G-r)48. 

It  is  also  a  defense  to  an  indictment  for  robbery  that  the  act 
was  committed  under  an  insane  impulse,  which  at  the  time  de- 
stroyed the  capacity  of  the  actor  to  distinguish  betwicn  right  and 
wrong.  Thus  if,  on  the  trial  of  an  indictment  for  robbing  a  female 
of  her  slioe  in  broad  daylight  on'  a  public  street,  it  is  proved  that 
the  accused  has  been  for  several  years  after  an  injury  to  his  head 
affecting  his  brain  in  the  habit  of  taking  the  shoes  of  females 
'wherevea:  he  could   find   them,   and    secreting    them    in  out-of-the- 
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■undorstanfling  and  reason  remain  so  far  unaffected  and  unrloudod 
that  the  attlioted  person  is  cognizant  of  the  nature  nn<l  oblitjatioiis 
of  a  contraot  entered  into  by  him  or  her  with  anotlier,  the  case 
is  not  one  autliorizing  a  decree  avoiding  tJie  contract":  lyewis  v. 
Lewis,  44  Minn.  124,  30  Am.  St.  Rep.  5(W,  40  N.  W.  323.  In  tliis 
case,  although  it  was  proved  that  the  wife  was  a  lileptoniauiac 
at  the  time  and  for  years  subse»iuent  to  her  marriage,  and  that 
such  fact  was  concealed  from  her  husband  by  herself,  her  relatives 
and  friends,  it  was  determined  that  this  was  not  such  fraud  as 
would  entitle  the  husband  to  an  annulment  of  the  marriage  on 
the  ground  of  fraud,  and  the  court  said  that,  "generally  spi'aking, 
concealment  or  deception  by  one  of  the  parties  in  respect  to  traits 
or  defects  of  character,  habits,  temper,  reputation,  botlily  health, 
and  the  like  is  not  sutlicient  ground  for  avoiding  a  marriage.  The 
parties  must  take  the  burden  of  informing  themselves  by  ac- 
quaintance and  satisfactory  iuQuii-y  before  entering  into  a  con- 
tract of  the  first  importance  to  themselves  and  to  society  in  gen- 
eral": Lewis  V.  Lewis,  44  Minn.  124,  20  Am.  St.  Kep.  5G1,  40  N.  W. 
323. 


HERTRICH  V.  HERTRICH. 
[114  Iowa,  043,  87  N.  W.  089.] 

WILLS-DECLARATION  OF  LEGATEE  AS  EVIDENCE- 
CONSPIRACY.— The  fact  that  a  legatee,  prior  to  the  execution  of 
a  will  had  asked  the  confukmtial  adviser  of  tlie  te.<itjitor  not  to 
advise  against  the  execution  of  the  will  if  he  were  con'sulttMl  by  the 
testator,  is  not  admissible  for  the  pun)ose  of  setting  the  will  aside 
for  mental  incapacity  on  tlie  part  of  the  testator  if  there  are 
other  innocent  legatees,  nor  is  such  evidence  admissible  against 
another  leq-atee  alleged  to  be  a  coconspirator,  without  preliminary 
evidence  of  the  existence  of  such  conspiracy,     (p.  3tX).) 

\yiLLS.— NONEXPERT  EVIDENCE  ns  to  facts  concerning 
the  mental  and  i)hysical  condition  of  a  test<ator  before  and  afttT 
the  execution  of  his  will  is  admissible  on  a  contest  of  the  will  fur 
want  of  mental  capacity  to  make  it.     (pp.  390,  391.) 

WILLS.— NONEXPERT  OPINION  as  to  the  mental  condi- 
tion of  the  testator  at  the  time  of  the  execution  of  his  will  lwisc<i 
on  an'  extended  ac(iuaintance,  dealings  and  conver-sations  of  the 
witness  with  the  testator,  both  before  and  after  his  allege<l  mental 
aberration,   is  admissil)le  on  a  contest  of  such  will.     (p.  391.) 

WILLS.— OPINION  OF  SURSCRIRINrx  WITNESS  to  a  will 
as  to  the  mental  c.npacity  of  the  testator  at  the  time,  is  admissible 
without  qualification,     (p.  391.) 

WILLS— MENTAL  CAPACITY— COMMUNICATIONS  BEJ- 
TWEEN  HFSRAND  AND  WIFE.— A  testator's  widow  cannot  tes- 
tify to  communications  made  by  the  test :i  tor  to  her  during  their 
marriacre,  touching  his  mental  capacity,  under  a  statute  absolutely 
prohibiting  the  husband  or  wife  to  be  examined  as  to  communi-. 
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quaintanco,  clealings  and  conversations  with  the  deceased,  both 
before  and  after  he  was  stricken  with  the  sickness  wliich  it  is 
claimed  produced  mental  aberration.  lie  was  then  asked  for 
his  opinion  as  to  his  mental  condition,  based  upon  what  he  had 
testifuid  to.  The  only  objectionable  feature  of  the  question, 
as  we  view  it,  is  the  request  that  he  base  his  opinion  in  part 
upon  his  acquaintance  with  the  deceased.  But  the  term  "ac- 
quainlance"  is  a  general  one,  and  an  acquaintance  is  only  de- 
rived from  a  series  of  transactions  or  conver.sations.  Taking 
the  question  and  the  answer  together,  it  is  very  clear  that  the 
answer  of  the  witness  was  based  solely  upon  the  detailed  trans- 
actions and  conversations  with  Mr.  IIertrich  covering  a  lonj^' 
term  of  years.  Furthermore,  the  jury  must  have  understood 
that  his  acquaintance  with  the  deceased  was  made  up  of  the 
various  incidents,  transactions  and  conversations  he  had  given 
in  more  or, less  detail,  and  hence  knew  what  lie  based  his  opin- 
ion upon.  What  we  say  here  applies  as  well  to  the  testimony 
of  two  or  three  other  witnesses  who  were  used  as  nonexperts. 
We  reach  the  conclusion  that  there  was  no  error  in  the  admis- 
sion of  this  testimony. 

The  witness  Preston  was  a  subscribing  witness  to  the  will, 
and  his  opinion  as  to  the  mental  capacity  of  the  maker  thereof 
at  the  time  was  competent  without  any  qualifications. 

****'  The  contestants  sought  to  prove  communications  made 
by  the  deceased  during  his  lifetime  to  his  wife,  Caroline  IIert- 
rich, and  cialled  her  for  that  purpose.  She  was  not  a  compe- 
tent witness,  under  section  4G07  of  the  code,  which  is  as  fol- 
lows: "Sec.  4G07.  Communications  between  Husband  and 
Wife.  Neither  husband  nor  wife  can  be  examined  in  any  case 
as  to  any  communication  made  by  the  one  to  the  other  while 
married,  nor  shall  they,  after  the  marriage  relation  ceases,  be 
permitted  to  reveal  in  testimony  any  such  communication 
made  while  the  marriage  subsisted." 

This  statute,  in  our  judgment,  absolutely  closes  the  mouth 
of  the  husband  or  wife  as  to  any  communication  made  by  one 
to  the  other  during  marriage.  It  is  true  that  statutes  of  this 
kind  have  been  said  to  treat  such  communications  as  privileged 
and  analogous  to  those  which  exclude  confidential  communica- 
tions, and  the  various  states  have  enacted  similar  statutes 
varying  in  terms,  following  the  common-law  rule  on  the  sub- 
ject. But  where  the  langiuige  of  the  statute  is  clear  and  un- 
ambiguous, as  is  ours,  the  courts  have  given,  and  they  are 
bound  to  give,  force  to  the  entire  wording  of  the  act.     Thus, 
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JS4,  83  Am.  St.  Rop.  273,  58  N.  E.  588;  nolthor  doos  do.ith  nor 
divorce:  Kobiiison  v.  Hohinsoii,  22  R.  I.  121,  .S4  Am.  St.  R<>p.  H.T2, 
•4«;  Atl.  4:V);  State  v.  Kodat,  l.')8  Mo.  12r>,  SI  Am.  St.  R<n).  2!)2.  .V.) 
t^.  W.  73;  Ilanselman  v.  Dovel,  1(>2  Mich.  5<)5,  47  Am.  St.  Roi).  .^m7, 
iM)  N.  W.  978;  Scott  v.  Commonwealth,  94  Ky.  511,  42  Am.  St.  Rep. 
371,  23  S.  W.  219;  monographic  note  to  Commonwealtli  v.  Sapp,  29 
Am.  St  Rep.  418. 


OANO  V.  MINNEAPOLIS  AXD  ST.  LOUIS  RAILROAD 

COMPANY. 
[114  Iowa,  713,  87  N.  W.  714.] 

CONSTITUTIONAL  LAW— EMINENT  DOMAIN— ATTOR- 
l^EY'S  FEES.— A  statute  requiring  a  railroad  company  seeking  to 
condemn  land  for  a  right  of  way  to  pay  the  land  owner  an  attor- 
ney's fee  in  the  condemnation'  prueeedings  is  not  unconstitutional, 
as  a  discrimination  against  the  company,  or  as  class  legislation,  nor 
as  a  denial  of  the  ecpial  protection  of  the  law,  or  as  conferring  an 
illegal  special  privilege  on  the  laud  owner,     (pp.  394,  4U3.) 

CONSTITUTIONAL  LAW  — EMINENT  DOMAIN  — ES- 
TOPPEL.—A  railroad  company  seeking  to  exercise  its  statutory 
right  of  eminent  domain  is  estopi)ed  to  insist  on  the  unconstitu- 
tionality of  that  part  of  the  statute  requiring  It  to  pay  an  attor- 
ney's fee  as  a  condition  to  the  exercise  of  the  right,    (p.  404.) 

R.  M.  Bush  and  Carr  &  Parker,  for  the  appellant. 

A.  E.  Clarke,  R.  M.  Wright,  and  Cory  &  Bemis,  for  the  ap- 
pellees. 

714  DEEMER,  J.  The  material  parts  of  section  1995  of 
the  code  are  as  follows:  "Any  railway  corporation  organized 
in  this  state  or  chartered  by  or  organized  under  the  laws  of 
the  United  States,  or  any  state  or  territory,  may  take  and  hold 
tinder  the  provisions  of  tliis  chapter  so  much  real  estate  as 
may  he  necessary  for  the  erection  and  con.<truction  and  con- 
venient use  of  its  railway,  and  may  also  take,  remove  and  use 
for  the  construction  and  repair  of  said  railway  and  its  appur- 
tenances, any  earth,  gravel,  stone,  timber  or  other  materials 
on  or  from  the  land  so  taken.  The  land  so  taken,  otherwise 
than  by  the  consent  of  the  owners  shall  not  exceed  one  hun- 
•dred  feet  in  width  except  for  wood  and  water  stations,  except 
-where  greater  width  is  nece?K-ary  for  excavation,  eml)ankmcnt 
or  depositing  waste  earth."  The  chapter  fully  provides  the 
manner  in  which  the  right  of  eminent  domain  may  be  exer- 
■cised  by  such  railway  corporations.  Section  1999  provides 
for  the  selection  by  the  sheriff  of  six  freeholders,  who  shall. 
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TJ.  S.  I."i0,  n  Sup.  Ct.  Rep.  Soo,  and  other  like  cases,  to  which 
"we  will  hereafter  more  particularly  refer.  The  main  conten- 
tion, as  we  understand  it,  is  that  the  statute  is  discriminatory 
in  character,  denies  to  railway  companies  the  equal  protection 
of  the  law,  and  confers  special  privileges  that  are  arbitrary  in 
character  and  unjustifiable.  To  these  points  we  will  now  ad- 
drr»:s  ourselves. 

Statutes  allowing  plaintiffs  only  to  recover  attorney's  fees 
as  part  of  the  judgment  in  particular  actions  selected  by  the 
legislatTirc  have  been  sustained  in  a  great  number  of  cases: 
See  Kansas  Pac.  Ry.  Co,  v.  Mower,  16  Kan.  573;  Peoria  etc. 
Ry.  Co,  V.  Duggan,  109  111.  537,  50  Am.  Rep.  619;  Voegel  v. 
Pekoe,  157  111.  339,  42  N.  E.  386;  Dow  v.  Beidelman,  49  Ark. 
455.  5  S.  W.  718;  Perkins  v.  St.  Louis  etc.  Ry.  Co.,  103  Mo,  52, 
15  S,  W.  320;  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa,  312, 
31  Am.  St.  Rep.  477,  48  N.  W.  98;  Wortman  v.  Kleinschmidi, 
12  Mont.  316,  30  Pac.  280;  Gulf  etc.  Ry.  Co.  v.  Ellis,  87  Tex. 
19,  26  S.  W.  985;  Cameron  v.  Chicago  "^etc.  Ry.  Co.,  63  Minn. 
384,  65  N.  W.  652;  Atchison  etc.  Ry.  Co.  v.  Matthews,  174  T 
S.  96,  19  Sup.  Ct.  Rep,  609,  In  other  cases  such  statutes 
have  been  held  invalid:  Hocking  Valley  Coal  Co.  y.  Rosser, 
53  Ohio  St.  12,  41  N,  E.  264;  Wilder  v.  Chicago  etc.  Ry,  Co,„ 
70  Mich,  382,  38  X.  W,  289;  St.  Louis  etc.  Ry.  bo.  v.  Williams^ 
49  Ark.  492,  5  S.  \V,  883;  Jollifre  v,  Brown,^4  Wash,  155,  44 
Pac.  149;  Grand  Rapids  Chair  Co,  v.  Runnclls,  77  Mich.  104, 
43  X,  W,  1006;  South  etc.  R.  R.  Co.  v.  Morris,  65  Ala,  193; 
Gulf  etc.  Ry,  Co,  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  Rep.  255; 
Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss,  641 ;  Durkee  v.  City 
•of  Janesville,  28  Wis,  464,  9  Am.  Rep.  500.  A  careful  ex- 
amination of  these  cases  indicates  that  much  depends  on  the 
nature  of  the  action  and  the  power  that  is  invoked  in  the 
passage  of  the  act.  In  the  Dow  case,  a  statute  provided  a  pen- 
alty for  overcharges  in  freiglit  rates,  requii-ing  the  payment  of 
not  less  ''^''  than  fifty  dollars  nor  more  than  three  hundred 
dollars  and  costs  of  suit,  including  a  reasonable  attorney's 
fee.  It  was  held  that  attorney's  fees  miglit  be  included  as  a 
part  of  the  penalty  for  noncompliance  with  the  duty  imposed. 
The  law  was  upheld  as  a  valid  exercise  of  the  police  power  of 
the  state,  and  not  obnoxious  as  partial  or  unequal  legislation. 
Perkins'  case  involved  the  constitutionality  of  a  statute  pro- 
viding for  attorney's  fees  in  favor  of  plaintiffs  in  suits  for 
injury  to  stock  resulting  from  the  failure  of  a  railway  to  fence 
its  track.     The  statute  was  held  to  be  a  proper  exercise  of 
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tory,  or  impose  a  penalty  for  reporting  to  the  courts,  would  be 
a  denial  of  the  right,  or  a  purchase  of  justice,  and  a  violation 
of  the  constitution."  In  Wilder's  case  an  act  of  the  Michigan 
legislature  authorizing  an  attorney's  fee  to  be  taxed  in  actions 
for  injuries  to  stock  on  account  of  failure  of  the  company  to 
fence  was  held  unconstitutional,  as  being  an  attempt  to  grant 
special  advantages  to  one  class  at  the  expense  and  to  the  detri- 
ment of  another.  The  attorney's  fees  were  held  to  be  a  pen- 
alty for  exercising  in  certain  cases  the  common  right  of  every 
person  to  make  a  defense  in  the  courts  where  suits  arc  brought 
against  them.  This  case  runs  counter  to  the  Atchison  case^ 
and  to  some  of  the  others  to  which  we  have  referred.  In  the 
Eosser  case  a  statute  for  taxing  attorney's  fees  in  actions  to 
recover  wages  not  paid  within  a  certain  time  after  written  de- 
mand was  held  invalid.  The  Chair  Company  case  involved  the 
validity  of  a  statute  authorizing  the  taxing  of  attorney's  fees 
when  judgments  were  recovered  for  personal  services.  This 
was  held  invalid,  as  being  an  attempt  to  give  special  advan- 
tages to  one  class  at  the  expense  of  anotlier.  In  Jolliffc's 
case,  a  statute  providing  "^^^  that  in  all  actions  for  injuries 
to  stock  by  collision  with  moving  trains  plaintiff,  in  case  he 
recovers,  shall  be  allowed  a  reasonable  attorney's  fee,  was  hold 
unconstitutional  as  an  attempt  to  grant  special  privileges  to 
one  class  at  the  expense  of  another.  The  Ellis  case  has  al- 
rendy  been  referred  to. 

]']nough  of  the  cases  have  now  been  referred  to  to  indicate 
the  current  of  judicial  decision,  and  to  emphasize  the  state- 
ment already  made  that  much  depends  upon  the  nature  of  the 
case  and  the  character  of  the  act  that  is  made  the  basis  of  the 
cause  of  action.  Almost  without  exception,  whenever  attor- 
ney's fees  may  reasonably  be  said  to  be  a  part  of  the  penalty 
for  violation  of  a  police  regulation,  statutes  allowing  them  to 
be  taxed  as  against  the  party  in  default  or  guilty  of  the  wrong 
have  been  sustained.  But  when  imposed  as  a  penalty  for  re- 
sorting to  the  courts  to  enforce  a  natural  or  common-law 
right  they  have  been  declared  invalid.  No  argument  is  needed 
to  demonstrate  that  the  legislature  may  impose  any  penalty  it 
sees  fit  for  violation  of  valid  police  regulations.  Thus,  in 
Missouri  Pac.  R.  R.  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct. 
Rep.  110,  the  supreme  court  of  the  United  States  sustained 
a  statute  subjecting  railway  companies  to  double  damages, for 
injuries  due  to  failure  to  fence  their  rights  of  way:  See,  also,. 
Missouri  Pac.  R.  R.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.. 
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156;  Appeal  of  Iloughton,  42  Cal.  35;  King  v.  City  of  Xew 
Tork,  3G  X.  '^'■'^  Y.  182;  In  re  State  Rebcrvation  at  Niagara, 
102  N.  Y.  734,  7  N.  E.  91G;  Norfolk  etc.  R.  R.  Co.  v.^Ely, 
D5  N.  C.  77.  And  in  such  cases  the  legislature  may  grant  or 
withliold  the  right  of  appeal,  or  impose  such  conditions  on  its 
■exercise  as,  it  may  see  fit:  Kundinger  v.  City  of  Saginaw,  59 
Mich.  355,  26  N.  W.  634;  Schwede  v.  Town  of  Burnstown,  35 
Minn.  4G8,  29  N.  W.  72;  Central  Branch  etc.  Ry.  Co.  v.  Atch- 
ison etc.  Ry.  Co.,  28  Kan.  325 ;  Oliver  v.  Union  Point  etc.  R. 
R.  Co.,  83'G!a.  257,  9  S.  E.  108G;  Meyers  v.  Simms,  4  Iowa, 
500. 

Enough  has  been  said  to  demonstrate  that  the  remedy  is  a 
special  one,  and  we  turn  now  to  tlie  power  under  which  it  is 
provided.  Eminent  domain  is  the  right  or  power  of  a  sover- 
eign state  to  appropriate  private  property  to  particular  uses 
for  the  purpose  of  promoting  the  general  welfare:  Lewis  on 
Eminent  Domain,  sec.  1 ;  Noll  v.  Dubuque  etc.  R.  R.  Co.,  32 
Iowa,  66.  In  Mississippi  etc.  Boom  Co.  v.  Patterson,  98  U. 
S.  406,  Justice  Freed,  in  writing  the  opinion  of  the  court,  said: 
*'The  proceeding  to  take  private  property  for  public  use  is  an 
exercise  by  the  state  of  its  sovereign  power  of  eminent  domain, 
and  with  its  exercise  the  United  States,  a  separate  sovir- 
eignty,  has  no  right  to  interfere  by  any  of  its  departmenis. 
This  position  is  undoubtedly  a  sound  one,  so  far  as  the  act  of 
appropriating  the  property  is  concerned.  The  right  of  emi- 
nent domain  appertains  to  every  independent  government.  It 
requires  no  constitutional  recognition.  It  is  an  attribute  of 
sovereignty.  The  clause  found  in  the  constitution  of  the  sev- 
eral states  providing  for  just  compensation  for  property  taken 
is  a  mere  limitation  upon  the  exercise  of  the  right.  When  the 
use  is  public,  the  necessity  or  expediency  of  appropriating  any 
particular  property  is  not  a  subject  of  judicial  cognizance. 
The  property  may  be  appropriated  by  an  act  of  the  legislature, 
or  the  power  of  appropriating  it  may  be  delegated  to  private 
corporations,  to  be  exercised  by  them  in  the  """^^  execution 
of  works  in  which  the  public  is  interested.  But  notwithstand- 
ing the  right  is  one  which  appertains  to  sovereignty,  when  the 
sovereign  power  attaches  conditions  to  its  exercise,  the  in- 
e|uiry  whether  the  conditions  have  been  observed  is  a  matter 
for  judicial  cognizance."  This  is  simply  a  reaflirnuition  of 
\v*liat  Chief  Justice  Marshall  said  in  Barron  v.  City  of 
Baltimore,  7  Pet.  243,  a.s  follows:  "That  the  right  of  emi- 
nent domain  applies  to  every  independent  government.     It  is 
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the  purpose  of  ascertaining  the  compensation,  which  proceed- 
ings were  an  indispensable  condition  of  its  right  to  take  the 
land,  would  conflict  with  the  constitutional  right  of  the  land 

owners  to  just  compensation There  is  no  warrant  in 

the  statute  for  allowing  such  costs,  and,  if  there  were,  it  would 
be  a  violation  of  the  constitutional  right  of  the  land  owner." 
Just  compensation  is  what  the  statute  aims  at,  and  we  see 
nothing  invalid  in  a  provision  requiring  the  payment  of  an  at- 
torney's fee  to  plaintifl's  attorney  in  the  event  he  is  successful. 
The  object  of  the  law  is  to  make  the  land  owner  whole,  and  to 
reimburse  him  for  any  expenses  he  may  be  to  in  the  pro- 
ceedings resulting  in  the  taking  of  his  land  for  public  use. 
The  railway  company  in  taking  is  not  exercising  a  common- 
law  or  natural  right,  but  a  mere  pri^ilcge  conferred  by  the 
legislature  as  a  representative  of  the  sovereign  power.  It  need 
not  avail  itself  of  the  privilege  unless  it  wishes,  but,  if  it  does 
do  so,  it  should  be  held  bound  by  all  valid  conditions  impo<5cd 
upon  the  exercise  of  the  power.  Surely,  the  '^^^^  legislature 
may  impose  conditions  on  its  grant  of  power — whether  prece- 
dent or  su})sequcnt  is  immaterial,  as  we  view  it— for,  as  said 
in  the  New  York  case,  they  "are  imposed  in  a  proceeding  to 
ascertain  the  compensation  to  be  paid  the  land  owner."  Coun- 
sel fees,  under  statutory  authority,  were  allowed  in  the  follow- 
ing cases:  Boston  etc.  I\.  Co.  v.  Inhabitants  of  Charlton,  IGl 
Mass.  32,  3G  N.  E.  G8S;  Gibbons  v.  Missouri  Tae.  Ry.  Co.,  40 
Mo.  App.  146;  Taylor  v.  Chicago  etc.  Ey.  Co.,  83  Wis.  645,  53 
N.  W.  855,  Some  of  the  cases  have  gone  so  far  as  to  hold 
that  any  law  which  casts  the  burden  of  the  expense  of  the 
proceedings  on  the  land  owner  is  unconstitutional  and  void: 
See  In  re  New  York  etc.  Ry.  Co.,  94  N.  Y.  294;  Toledo  etc.  , 
Co.  v.  Dunlap,  47  Mi,  h.  456,"^  11  N.  W.  271;  Western  etc.  R.  R. 
Co.  V.  Gross,  31  Ilun,  83;  Schuylkill  Navigation  Co.  v.  Kittcra, 
2  Rawle,  438;  Johnson  v.  Sutliff,  17  Neb.  423,  23  N.  W.  9.  We 
do  not  go  to  this  extent,  for  it  is  not  necessary  to  the  deter- 
mination of  the  case.  In  Frankel  v.  Chicago  etc.  Ry.  Co.,  70 
Iowa,  427,  30  N.  W.  679,  we  said  however:  "The  costs  are  a 
part  of  the  purchase  price,  as  it  were,  of  these  lands,  being 
added  in  the  damages;  both  togetluT  constituting  the  price 
thereof,  which  the  company  was  required  to  pay.  The  law  as- 
sumes the  costs  as  part  of  the  debt  of  that  company  for  the 
lands."  If  the  costs  are  a  part  of  the  purc-hase  price  or  dam- 
ages, the  attorney's  fees  are  also;  and,  if  a  part  of  the  purchase 
price,  the  statute  imposing  them  is  not  invalid. 
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purpose  is  limited  in  its  application,  and  if,  within  the  sphere 
of  its  operation,  it  affects  all  persons  similarly  situated,  it  is 
not  within  the  amendment'':  See,  also,  Iowa  R.  Land  Co.  v. 
Soper,  39  Iowa,  112;  Barbier  v.  Connoly,  113  U.  S.  27,  5  Sup. 
Ct.  Rop.  357;  Deppe  v.  Chicago  etc.  R.  R.  Co.,  3G  Iowa,  52; 
St.  Louis  etc.  R.  R.  Co.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct. 
Rep.  419."  Classification  is  certainly  permissible  in  granting 
the  power  of  eminent  domain,  and  it  goes  without  saying  that 
the  mere  fact  of  inequality  in  no  manner  determines  the  mat- 
ter of  constitutionality.  A  law  which  is  confined  in  its  opera- 
tion to  a  particular  class  is  not  void  as  unequal  class  legisla- 
tion if  the  differentiation  is  l>a&ed  on  some  reason  of  public 
policy,  and  it  applies  to  and  embraces  all  persons  alike  under 
similar  circumstances.  The  legislature  may,  in  its  discretion, 
■classify  persons,  corporations  arui  a^isociation.^  and  impose  on 
them  as  a  class  duties  and  liabilities,  or  confer  upon  them, priv- 
ileges not  conferred  on  the  whole  people  of  the  state.  This  is, 
•of  course,  subject  to  the  supreme  condition  that  the  classifi- 
•cation  shall  not  be  arbitrary.  This  right  of  classification  is 
not  limited  to  matters  connected  with  the  police  power,  but 
may  be  exercised  in  all  cases  where  public  interests  and  the 
due  administration  of  justice  requires:  McAunich  v.  Missis- 
€ippi  etc.  R.  R.  Co.,  20  Iowa,  338 ;  Jones  v.  Galena  etc.  R.  R. 
Co.,  IG  Iowa,  G;  Mackie  v.  Central  R.  R.  Co.,  5i  Iowa,  540,  G  X. 
'W.  623;  Minneapolis  etc.  R.  R.  Co.  v.  Beckwith,  129  U.  S.,2G,  9 
Sup.  Ct.  Rep.  207 ;  Missouri  Pac.  R.  R.  Co.  v.  ]\Iackcy,  127  U.  S. 
205,  8  Sup.  Ct.  Rep.  IIGI  ;  St.  Louis  etc.  Ry.  Co.  v.  Mathews, 
165  U.  S.  1,  17  Sup.  Ct.  Rep.  243;  and  Farmers'  etc.  Ins.  Co. 
V.  Dabney,  62  Neb.  213,  86  N.  W.  1070,  and  cases  cited.  Special 
privileges  were  conferred  on  defendant  in  this  case  not  granted 
to  other  persons  or  associations,  and,  if  the  rule  be  as  broad 
as  contended  for  by  appellee,  these  privileges  are  void,  because 
defendant  is  granted  certain  prerogatives  not  '^'^'^  given  to 
others.  I'he  ready  answer  to  all  this  is  that  all  corporations 
coming  within  the  purview  of  the  act  are  given  like  privileges. 
Given  equal  privileges,  they  may  not  complain  of  the  burdens 
imposed,  provided  they  are  imposed  on  all  entitled  to  use  the 
privilege.  The  act  is  not,  in  our  judgment,  vulnerable  to  any 
of  the  limitations  of  either  the  state  or  federal  constitutions. 
But  if  it  were,  we  are  not  prepared  to  hold  that  defendant 
may  take  advantage  of  its  invalidity.  In  Dow  v.  Electric  Co., 
68  N.  ir.  59,  31  Atl.  22,  the  supreme  court  of  New  Hampshire 
.said:  ''When  a  legislative  grant  of  authority  to  exercise  the 
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ROBEY  V.  STATE. 

[M    ild.   61,   50  AtL   411.] 

PRACTICE. —  A  DEMURRER  TO  A  REPLICATION 
SHOULD  BE  SUSTAINED  whevo  it  is  arpjumoiitative  and  in- 
definite and  does  not  deny  the  material  facts  stated  by  the  defend- 
ant in  his  pleas,     (p.  409.) 

PRACTICE.— A  PRAYER  TO  THE  COI^RT  TO  RUI-E  that 
the  verdict  slioiild  be  for  tlie  defendant  on  the  agreed  stalenuMit 
■of  facts  filed  and  the  fieri  facias  and  return  of  the  slieriff  otfere<l, 
does  not  rai>e  a  distinct  leiial  question,  and  is  so  general  and  in- 
definite tliat.  sli'udd  tlie  prayer  be  granted,  there  would  be  no 
means  to  determine  upon  what  theory  it  was  founded,     (p.  410.) 

PRACTICE.-ON  A  DEMURRER  TO  REPLICATION  the 
court  must  search  for  the  first  error  in  tlie  pleadings,  for  upon 
«ettled  principle  the  demurrer  will  mount  to  that  error,    (p.  410.) 

SHERIFFS.— THE  PRACTICE  IN  ENGLAND  WHEN  THE 
TITLE  TO  GOODS  LEVIED  LFPON  UNDER  A  FIERI  FACIAS 
WAS  DISPUTED  was  for  the  court,  on  the  suggestion  of  reason- 
able doubt,  to  protect  the  sheriff  by  enlarging  the  lime  for  makin'g 
his  return  until  the  right  could  be  tried  between  the  parties,  or 
-until  one  of  them  could  give  the  officer  sufficient  indemnity,    (p.  411.) 

A  SHERIFF  IS  ENTITLED  TO  A  BOND  OF  INDEMNITY 
FROM  THE  PLAINTIFF  before  proceeding  further  after  levying 
upon  goods,  the  title  to  which  is  disputed,  if  he  honestly  believes 
the  claim  to  be  well  founded.  There  must,  however,  be  some  sub- 
stantial reason  for  the  demand  for  indemnity,  and  the  officer  must 
act  in  good  faith  in  making  it.     (p.  412.) 

PRACTICE.— THE  PLEA  OF  GENERAL  PERFORMANCE 
TO  A  DECLARATION  assigning  breaches  of  the  eoudiiion  of  a 
bond  is  not  allowable,     (p.  413.) 

PRACTICE.— THE  DEFENSE  ON  EQUITABLE  GROUNDS 
PERMITTED  BY  THE  CODE  OF  MARYLAND  cannot  be  pleaded 
^•here  the  defense  is  one  which  could  have  been  pleaded  at  law. 
<p.  413.) 
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thereunder  and  the  demand  of  a  bond  of  indemnity,  he  averred 
that  the  demand  of  the  sliorifT  for  a  bond  of  indemnity  was 
frivolous,  and  without  just  reason,  riglit  or  cause;  and  he  tlicn 
took  issue  with  the  sheriff  as  to  the  latter's  right  to  demand 
such  indemnity  under  the  facts  and  circumstances  and  upon 
the  grounds  relied  on  by  the  sheriff.  The  j)etition  concluded 
with  a  prayer  that  a  copy  of  the  petition  might  be  served  on 
the  sheriff  and  Mrs.  Quynn,  and  that  an  order  might  be  passed 

setting  "the  matter'*  down  for  hearing  on  the  day  of 

;  1899.  Upon  the  petition  an  order  was  passed  di- 
recting "that  the  matter  herein  involved  of  the  sheriff's  right 
to  demand  of  the  plaintiffs  an  indemnity  bond  before  selling 
the  property  returned  levied  upon  by  him  in  this  cause,  be  set 
for  hearing  on  the  31st  of  October,  1899,"  provided  a  coi)y 
of  the  petition  and  order  were  served  upon  the  sheriff  and  the 
defendants  three  days  prior  to  the  above-named  date.  The 
sheriff  admitted  service  of  the  order,  but  the  order  was  not 
served  upon  Mrs.  Quynn.  On  October  31st,  the  sheriff  an- 
swered the  petition  by  filing  a  copy  of  the  return  he  had  pre- 
viously made,  and  which  has  already  been  alluded  to.  Noth- 
ing further  was  done  by  either  party,  and  the  matter  seems  to 
have  dropped.  The  answer  of  the  sheriff  was  not  excepted  to 
as  insufficient;  it  was  not  traversed,  and  no  evidence  was  ad- 
duced to  show  that  the  averments  of  the  petition  were  well 
founded.  On  May  31,  1900,  this  suit"  was  brought  against 
the  sheriff  and  the  surety  on  his  ofllcial  bond.  The  breach  of 
the  condition  of  the  bond  assigned  in  the  declaration  is  the 
neglect  of  the  sheriff  to  sell  the  property  levied  on  by  him  and 
his  neglect  "to  make  return  thereof  to  the  court.''  To  this 
declaration  the  defendants  pleaded  three  pleas.  The  first  w^as 
performance.  The  second  was  in  confession  and  avoidance. 
It  admitted  the  issuance  of  the  WTit,  the  levy  thereunder,  and 
the  failure  to  sell,  but  set  up  the  claim  made  by  Mrs.  Quynn 
that  she  did  not  own  in  her  own  right  the  property  levied  on, 
but  held  it  in  trust  under  the  will  of  her  late  husband.  The 
plea  asserted  the  willingness  of  the  ^*''  sheriff  to  make  the  sale 
■upon  being  iiidomnifiod  and  protected  cither  by  a  bond  of  in- 
demnity or  upon  being  satisfied  by  competent  legal  advice  that 
he  could  lawfully  seize  upon,  take,  sell  or  dispose  of  the  prop- 
ertv  in  satisfaction  of  th.e  execution.  The  plea  further  stated 
that  the  sheriff  had  requested  the  plaintiff'  to  protect  and  in- 
demnify him,  and  it  averred  that  the  plaintiff  "failed  and  ab- 
eolutely  refused  to  indemnify,  agree  to  protect  or  satisfy"  the 
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jng  the  court  to  rule  as  law  that  the  verdict  should  be  for  the 
<lefendants.  This  prayer  was  rcjortcd  and  an  exception  was 
taken.  Judgment  was  entered  in  favor  of  tlie  phiintitl's  for  the 
penalty  of  the  bond  to  be  released  on  payment  of  the  sum  for 
^vhich  the  fieri  facias  had  been  issued.  From  that  judgment 
this  appeal  was  taken. 

We  havebeen  compelled  to  set  out  the  pleadings  with  more 
"than  ordinary  detail,  because  of  their  peculiarity.  There  are, 
strictly  speaking,  two  questions  on  the  record,  and  they  are: 
1.  Whether  the  trial  court  was  right  in  overruling  the  de- 
murrer to  the  replication;  and  2.  Whether  the  ruling  by 
•which  the  defendant's  prayer  was  rejected  was  correct. 
Neither  of  these  questions  distinctly  or  directly  presents  the 
proposition  which  was  discussed  at  the  bar;  but  as  that  prop- 
osition underlies  the  whole  case,  and  must  ultimately  be  dis- 
posed of,  it  will  be  dealt  with  in  considering  the  sufTiciency  of 
the  defendant's  picas,  because  it  will  incidentally  arise  in  that 
way.  ITie  sufTiciency  of  those  pleas  may  be  examined  under 
the  demurrer  to  the  plaintiff's  replication.  If  the  pleas  nrf^ 
bad  and  present  no  defense,  there  would  be  no  reverslMe 
>error  in  the  ruling  on  the  demurrer  to  the  replication,  even 
though  that  ruling  wore  wrong,  because  the  demurrer  would 
mount  to  the  first  error  in  the  pleading,  and  would  justify  a 
judgment  against  tlie  party  committing  that  error. 

^'^  The  replication  to  the  second  and  third  pleas  was  mani- 
festly bad.  It  was  argumentative  and  indefinite.  If  the  plain- 
tiffs disputed  the  legal  suOlciency  of  the  pleas,  they  should 
have  demurred  to  them.  If  they  denied  the  facts  relied  on 
in  the  pleas  in  avoidance  of  the  breaches  set  forth  in  the  dec- 
laration they  should  have  traversed  them. 

The  pleas  alleged  that  Mrs.  Quynn  claimed  that  the  prop- 
<^rty  levied  on  was  not  hers  and  that  the  sheriff  honestly  l)c- 
licved  her  claim  to  be  valid,  and  that  he  thereupon  demanded 
a  bond  of  indemnity  or  to  be  satisfied  by  competent  legal  ad- 
vice that  he  could  safely  make  sale  of  the  property;  and  that 
no  bond  was  given  and  the  plaintiffs  did  not  satisfy  the  sheriff 
of  his  right  to  mal^e  the  sale.  The  replication  does  not  flatly 
meet  these  averments  except  by  admitting  that  the  plaintiffs 
refused  to  give  the  bond  of  indemnity,  but  it  undertakes  to 
^eny  the  other  allegations  in  an  indirect  and  an  argument- 
ative way,  and  concludes  by  asserting  that  the  pleas  do  not 
aver  performance  by  the  sheriff  of  his  official  duty,  when 
in  fact  they  were  intended  to  show,  not  a  performance^  but 
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In  England,  whenever  the  property  in  the  goods  levied  oa 
under  a  fieri  facias  was  disputed — wliich  frequently  happened 
on  a  commission  in  bankru]»tcy  and  otherwise — the  court,  on 
the  suggestion  of  a  reasonable  doubt,  would  protect  the  sheriff^ 
by  enlarging  the  time  for  making  his  return  till  the  right  could 
be  tricni  between  the  contending  parties,  or  till  one  of  them 
would  give  the  sherilT  a  sufTicient  indemnity.  The  rule  for 
this  purpose  was  a  rule  to  show  cause:  2  Tidd's  Practice, 
1017;  Ivodbury  v.  Smith,  1  Chit.  294;  Burr  v.  Freethy,  1 
^ing.  71;  Bcrnasconi  v.  Fairbrothcr,  7  Barn.  &  C.  379.  In 
the  last  cited  case  Lord  Tentorden,  C.  J.,  said:  "The  court 
will  give  the  sherilT  all  the  protection  due  to  a  public  officer 
when  he  acts  bona  fide  within  the  scope  of  his  duty;  and  as  be- 
tween the  sheriff,  a  judgment  creditor  and  the  ®^  assignee  of 
a  bankrupt,  it  will  always  take  care  that  the  sheriff  shall  not 
be  made  an  instrument  of  trying  at  his  own  expense  the  val- 
idity of  a  commission."  When  property  levied  on  is  claimed 
by  another,  "the  proper  course,"  says  Mr.  Evans  "is  for  the 
sheriff  to  do  nothing,  but  apply  to  the  court  to  give,  him 
time  to  return  the  writ,  until  one  or  the  other  party  consents 
to  give  a  proper  indemnity  bond":  Evans'  Practice,  1st  ed., 
369.  And  Mr.  Poe,  in  his  admirable  work  on  Pleading  and 
Practice,  states  that  when  the  goods  which  the  sheriff  had 
'been  instructed  to  seize  are  claimed  by  a  third  party,  "who- 
threatens  to  sue  him  if  he  seizes  them,  he  may  ven'  properly 
refuse  to  proceed  further  until  the  question  of  ownership  is 
determined,  or  until  he  is  indemnified  against  all  damages 
to  which  he  may  become  liable  by  executing  the  writ.  If 
the  plaintiff  refuses  thus  to  indemnify  him,  he  should  make  a 
return  to  the  court,  setting  out  the  facts  fully  and  asking  io 
have  the  time  enlarged  for  the  execution  of  the  writ  until  in- 
demnity is  given":  Poe's  Practice,  sec.  683.  As  early  as  the 
case  of  Jessup  v.  Brown,  2  Gill  &  J.  404,  decided  in  1830.  this; 
court  recognized  the  right  of  the  sheriff  to  demand  a  bond  of 
indemnity  when  the  ownership  of  the  property  levied  on  was 
disputed ;  and  in  that  case  the  time  for  returning  the  writ  of 
fieri  facias  was  ext(^nded  so  that  the  bond  miglit  be  furnished, 
though  the  court  declined  to  lay  down  any  general  rule  on 
the  subject.  In  Marsh  v.  Gold,  2  Pick.  289,  Chief  Justice 
Parker  stated  that  "an  officer  called  upon  to  serve  a  precept 
either  by  attaching  property  or  arresting  the  person,  if  there 
"be  any  reasonable  grounds  to  doubt  his  authority  to  act  in 
the  particular  case,  has  a  right  to  ask  for  an  indemnity.     He 
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lication.  A  plea  of  general  performance  to  a  declaration 
assigning  breaches  of  the  condition  of  a  bond  is  not  allow- 
able: Shriver  v.  SUite,  65  Md.  2S4,  4  All.  679.  Tlie '^  thin! 
plea  was  also  bad  and  ouglit  to  have  been  so  held  on  the  de- 
mnrrer  to  the  replication.  It  undertook  to  rely  by  way  of 
defense,  on  "equitable  grounds,"  upon  identically  the  same 
facts  depended  on  in  the  second  plea  to  make  out  a  legal  de- 
fense. That  cannot  be  done.  The  statute  (Code,  art.  70, 
sees.  83,  84,  85  )  which  allows  defenses  on  equitable  grounds 
was  Intended  to  permit  a  defehdant  to  plead  many  defenses 
valid  in  equity,  but  not  previously  available  at  law:  Taylor  ▼. 
State,  73  Md.  222,  20  Atl.  914.  A  defense  which  is  a  good- 
defense  at  law  cannot  be  pleaded  on  equitable  grounds,  be- 
cause it  is  only  such  a  defense  as  oould  not  formerly  have 
been  pleaded  at  law  that  is  now  let  in  on  equitable  grounds. 
As  the  second  plea  is  a  good  plea  at  law,  it  is  obvious  that 
the  same  facts  cannot  be  set  up  as  an  equitable  defense  in 
the  third  plea. 

Because  of  the  error  we  have  indicated,  viz.,  the  overruling 
of  the  demurrer  to  tho  replication,  the  judgment  must  be 
reversed  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and  below  and  new 
trial  awarded. 


OF  THE  RIGHT  OF  THE  SHERIFF  TO  INDEMNITY  WHILE 
ENGAGED  IN  THE  EXECUTION  OF  CIVIL  PROCESS. 

I.     Denying  Right  to  Indemnity. 
II.     Under  the  English  Practice. 

III.  The  Differences  Between  the  American  and  the  English 

Rule. 

IV.  When  and  How  Indemnity  must  be  Demanded. 
V.     The  Amount  of  the  Indemnity. 

VI.     Against  What  Acts  an  Officer  may  Require  Indemnity. 
VII.     Writs  in  the  Enforcement  of  Which  Indemnity  may  b«  Re- 
quired. 

I.  Denying  Right  to  Indemnity.— In  at  least  one  state  it  has 
been  affirmeti  that  an  ofllcer  charged  with  the  execution  of  a  writ 
requiring  him  to  levy  upon  proi^orty  must  proceed  at  his  peril, 
and  can  by  no  moans  relieve  himsolf  from  liability,  though  he  has 
reasonable  doubt  whether  tho  property  which  he  is  askcnl  to  seize 
belonged  to  the  defendant  in  execution.  Thus,  in'  Bradiej-  v.  IIollo- 
way,  28  Mo.  150,  it  was  said:  "By  tlie  common  law  the  sheriff  is- 
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«(*izin?:  and  soiling:  the  proporty,  and  from  tho  claimant  for  reloas- 
Ing  It.  Tbo  domand  being  refused  by  both  parties,  the  otflcer  made 
an  ai)plioation  to  the  couTt  out  of  which  the  writ  Issued.  He 
«howo(l  to  the  court  that  di.sputes  in  reference  to  the  title  existed, 
ami  tiiat  both  parties  had  refused  to  indemnify  him  for  proceed- 
ing. It  was  discretionary  with  the  court  whetlier  or  not  it  would 
Interpose  for  his  protection.  But  this  discretion  seems  always  to 
have  been  exercised  in  his  favor,  whenever  it  appeared  that  the 
doubts  iu  regard  to  the  title  were  reasonable,  and  the  motives  and 
■conduct  of  the  officer  in  demanding  indemnity  were  characterized 
by  good  faith,  and  were  free  from  all  suspicion  of  a  desire  to 
oppress  either  party,  or  to  evade  the  performance  of  official  duty. 
The  method  of  protecting  him  was  by  making  an  order  enlarging 
the  time  for  the  return  of  the  writ.  The  length  of  time  granted 
|jy  the  court  varied  according  to  the  exigencies  of  each  particuhir 
<'ase.  Sometimes  the  officer  was  allowed  oii\y  such  an  extension 
of  time  as  enabled  him  more  thoroughly  to  satisfy  himself  as  to 
the  title;  sometimes  he  was  authorized  to  wait  until  the  title  was 
settled  by  litigation  in  another  court;  and  sometimes  "the  court 
granted  a  rule  for  enlarging  the  time  for  the  sheriff  to  make  hi'^ 
return  from  term  to  term,  until  the  sheriff  should  be  indemnified": 
Watson  on  Sheriffs,  ID.l-lOT;  Ven'al)lcs  v.  Wilks,  4  J.  B.  Moore,  S39; 
Thurston  v.  Thurston.  1  Taunt.  120:  Ledbury  v.  Smith,  1  Chit.  2JH: 
Rex  v.  Sheriff  of  Devon,  1  Chit.  CAS;  Shaw  v.  Tunbridge,  2  W. 
Black.  10(W;  Burr  v.  Freethy,  1  Bing.  71,  G  J.  B.  Moore.  79;  Welis 
V.  Pickman.  7  Term  Rep.  174;  MacGeorge  v.  Birch,  4  Taunt.  T^STi; 
King  v.  Bridges,  7  Taunt.  294,  1  J.  B.  Moore,  43;  Etchells  v.  Lovatt. 
9  Price,  54. 

III.  The  Differences  Between  the  American  ajid  the  English 
Hule. — Statutes  have  been  enacted  in  many  of  the  United  States 
ileterniining  the  circumstances  in  which  officers  may  demand  bonds 
of  indiMunity:  Freeman  on  Executions,  3d  ed.,  p.  l.'i^G.  In  the 
absence  of  such  statutes.  It  Is  very  clear  that  our  courts.  In  proper 
oases,  will  interpose  to  relieve  sheriffs  by  enlarging  the  time  for 
making  their  returns:  Bosley  v.  Farquar,  2  Blackf.  Gl;  Jessop  v. 
Brown,  2  dill  &  J.  404;  Fornlquet  v.  Tegarden,  24  Miss.  9G;  Dewey 
V.  White,  65  N.  C.  225;  Spangler  v.  Commonwealth,  !(>  Sertr.  &  IL 
68.  10  Am.  Dec.  54S;  Hall  v.  (laibraith,  8  Watts,  220;  Miller  v. 
Cammonw«ilth.  5  Pa.  St.  294;  Adair  v.  McDaniel.  1  Bail.  l.'.S,  19 
Am.  Dec.  GG4;  Brj-an  v.  Bridge,  6  Tex.  143.  As  a  general  rule,  our 
practice  seems  more  favorable  to  the  sheriff  than  the  English  prac- 
tice was.  Indemnity  seems  to  be  conceded  to  the  officer,  not  aa 
a  matter  of  discretion  merely,  but  as  a  matter  of  right.  Its  re- 
fusal by  the  plaintiff,  where  reasonable  doubt  exists  either  with 
respect  to  the  title  or  to  the  defendant's  right  to  hold  the  prop- 
erty as  exempt  from  execution,  will,  no  doubt,  in  many  of 
the  states,  warrant  the  officer  in'  not  seizing  or  not  holding  the 
property,  and  he  need  not  apply  to  the  court  to  enlarge  the  time 
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he  may,  Instoad  of  peokins?  or  nccoptinp  a  rotum  of  the  proporty, 
recov<?T  damapes  rosultinp  from  tbe  unauthorized  act  of  tlio  of- 
ficer in  its  orlprlnal  seizure.  There  are.  indeed,  Americau  caws 
■which  assert  tliat  an  oOicer  is  not  justified  In  making  a  returrr 
of  nulla  bona  because  of  the  refusal  of  the  plaintiff  to  indemnify 
him  for  making  the  levy:  Bosley  v.  Farquar,  2  Blackf.  61,  and  the 
Missouri  cases  last  cited.  Whether  this  is  the  appropriate  form  of 
return  when  the  failure  to  make  a  levy  is  due  to  the  refusal  of 
the  plaintiff  to  indemnify  the  officer  we  need  not  here  inquire,  but 
we  apprehend  that  there  Is  no  doubt  that  tho  hotter  mU\  and  the 
one  supported  by  the  majority  of  the  American  decisions,  is,  that 
a  demand  for  indemnity  may  be  made  before,  as  well  as  after. 
a  levy,  and  If  Indemnity  is  refused,  that  the  oflQcer,  If  he  has  a 
reasonable  doubt  whether  the  property  is  subject  to  the  writ,  may 
lawfully  decline  to  seize  it,  and  that  his  so  declining  does  not 
render  him  answerable  to  the  plaintiff  for  damages:  Long  v.  Nev-; 
llle,  30  Cal.  4o5,  9.")  Am.  Dec.  199;  Marsh  v.  Gold,  2  Tick.  290; 
Forniquot  v.  Tegarden,  24  Miss.  96;  Smith  v.  Osgood,  4G  N.  II.  178; 
Chamberlain  v.  Beller,  18  N.  Y.  115;  Commonwealth  v.  Vandyke, 
57  Pa.  St.  34;  Evans  v.  Graham,  37  W.  Va.  657,  17  S.  E.  200.  It 
Is,  therefore,  not.  in  our  judgment,  material  whether  the  demand 
for  indemnity  is  made  before  or  after  the  levy,  except  that  the 
date  of  the  demand  may  fix  the  moment  when  the  liability  of  the 
plaintiff  accrues  if  he  accedes  to  it,  and  the  failure  to  make  a 
demand  may  show  that  no  liability  on  tlie  part  of  the  plaintiff  ex- 
ists for  acts  done  by  the  officer  without  the  direction  of  the  plain- 
tiff: Kussell  v.  Walker,  150  Mass.  531,  15  Am.  St.  Rep.  239.  23  N. 
B.  383. 

V.  The  Amount  of  Indemnity  to  which  an  officer  is  eniitled  is 
not  limited  to  tbe  value  of  the  property  in  question,  but  may  in- 
clude a  sum  sufficient  to  satisfy  all  damages  which  the  officer  may 
suffer  fi'om  the  doing  of  the  act  again"st  which  he  is  indemnitied. 
"In  determining  the  indemnity  to  which  an  officer  is  entitled,  where 
there  is  any  reasonable  doubt  as  to  the  ownership  of  the  goods  or 
their  liability  to  be  taken  on  execution,  that  indemnity  may  in- 
clude damages,  costs,  and  other  legal  expenses,  including  counsel 
fees":  lUissell  v.  Walker,  150  Mass.  531,  15  Am,  St.  Rep.  239,  23 
N.  E.  383. 

VI.  Against  What  Acts  an  Officer  may  Bequire  Indemnity. — 
In  our  note  to  Ray  v.  McDevitt,  80  Am.  St.  Rep.  564,  we  undertook 
to  state  what  bonds  or  agreements  for  indemnity  were  valid  and 
what  void,  and  in  so  doing  implieilly  showed  the  acts  against  which 
a  slieriff  might  or  might  not  require  indemnity.  He  is  not  entitled 
to  be  indemnified  against  doinc:  an  act  criminal  in  itself  or  an  act 
whicli,  under  the  circumstances,  he  must  be  charged  with  know- 
ing to  be  wrongful  or  beyond,  or  an  abuse  of,  his  authority,  for 
agreements  to  do,  or  to  indemnify  against  the  doin]g  of  acts  within 
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cannot  be  hold  anfswerable  to  him  nor  to  a  third  porsnn  for  so 
doing,  nor  for  retaining  possession;  as  may  be  required  by  the  vrcit: 
Freeman  on  Executions,  3d  ed.,  sec.  254,  141G;  except  when,  as 
In  some  of  tl»e  states,  this  rule  has  been  changed  by  stiitute  where, 
as  a  conse(]uence,  an'  ofHcer,  in  case  of  rea.sonal)le  doubt,  is 
entitled  to  iudenmity:  Welter  v.  Jaoobson,  7  N.  Dak.  32,  OG  Am. 
St.  Rep.  0,32,  73  N.  W.  Go.  Un'der  an  e.\e(.'ution  against  tlie  person 
of  the  defendant,  or  coniniandiiig  an  oflieer  to  place  the  plaintiff  in 
possession  of  certain  real  property,  there  cau  be  no  doubt  of  the^ 
duty  of  the  officer  to  arrest  the  person  nametl  in  the  one  case,  an'd 
to  place  the  plaintiff  in  possession  in  the  other  as  against  every 
person  named  in  the  ^\Tit;  but  where  there  may  be  a  reasonable 
doubt  re.specting  the  person  to  be  arrested  (Marsh  v.  Gold,  2  Pick. 
2S5),  or  whether  the  person"  found  in  po.^^session  entered  under  the 
defendant,  or  is  bound  by  the  judgment  (Long  v.  Neville,  3G  Cal. 
455,  95  Am.  Dec.  11)9),  the  otlicer  is  entitled  to  indemnity  before 
arresting  the  one,  or  dispossessing  the  other.  If  a  writ  is  void,  in 
the  extreme  sense  of  the  term,  so  that  it  cantiot  protect  an  oftic'r 
in  proceeding  under  it,  he  is  chargeable  with  notice  that  its  execu- 
tion is  entirely  unauthorized,  and  any  agreement  given  to  indem- 
nify him  for  so  proceeding  is  an  agreemeut  for  the  doing .  of  a 
known,  unlawful  act,  and  hence  not  enforceable,  because  he  had 
no  right  either  to  denuiud  or  accept  it:  Collier  v.  Windbam,  27  Ala. 
291,  G2  Am.  Dec.  7G7. 


FOX  V.  STATE. 

[9i  Md.  143,  50  Atl.  700.] 

CRTMTNATy  LAW— FUAT'D  OK  CT'ILTY  KNOWLEDGE, 
W^HEN  NOT  NECESSARY  TO  CONSTITrTE  A  CRIME.— An  act 
need  not  be  alleged  in"  an  iiHlictment  lo  have  been  fraudulently  or 
knowingly  done  if  tlie  statute  making  it  criminal  does  not  provide 
that  fraud  or  guilty  knowledge  sliall  be  an"  element  of  the  crime. 
Hence  if  a  statute  makes  it  criminal  for  a  p(>rs()n  to  sell,  or  offer 
for  sale,  oleomargai'ine  to  one  who  a<ks  for  butter,  an  indictment 
for  selling  need  not  state  that  th(>  sale  was  frandultMitly  made,  or 
that  the  seller  knew  that  the  article  was  not  butter.     (i)p.  420.  421. T 

Tlio  iiiflictment  charfrcd  that  the  dofondant,  at  a  date  speci- 
fied, unlawfully  had  in  his  possession,  with  intent  to  sell,  and 
did  unlawfully  ofTer  and  expose  for  sale  and  exchanfie,  and  did 
unlawfully  sell  and  excluinge  with  one  Charles  G.  Warren,  six 
pounds  of  a  certain  article,  product  and  compound  made  partly 
out  of  certain  fats,  oils,  and  oloairinous  sul)s{anccs  and  com- 
pounds  thereof   not   produced   directly  and   wholly   from   un- 
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he  finod  one  linriflrod  dollars  for  the  first  ofTcnpe  and  impris- 
oned tlirce  months  for  each  subsequent  offense.  ITence, 
whether  the  dealer  Icnowingly,  willfully  and  fraudulently  sells 
-oleomarfrarine  to  one  who  asks  for  butter,  or  makes  such  sale  in 
ignorance  of  the  fact  whether  the  substance  he  sells  is  oleo- 
tnargarino,  butterine  or  pure  butter,  is  altogether  immaterial. 
Such  a  sale  the  statute  pronounces  a  misdemoanor.  In  a 
word,  the  statute  docs  not  provide  that  whoever  fraudulently 
-sells,  etc.,  shall  be  punished ;  but  whoever  sells  (without  the 
use  of  any  qualifying  adjective  whatever)  shall  be  guilty  of 
a  fraud.  W  do  not  understand,  therefore,  why  we  should 
interpolate  the  word  "fraudulently"  into  the  statute  when  the 
legislature  has  omitted  it. 

^^*  But  it  is  insisted  that  by  the  settled  rules  of  plead- 
ing the  indict niout  must  allege  that  the  sale  was  fraudulent  or 
made  with  intent  to  defraud,  etc.  The  rule  however,  in  regard 
to  statutory  crimes  like  the  one  we  are  dealing  with  here  is 
that  only  where  the  technical  words  such  as  "fraudulently," 
^'willfully,"  "knowingly,"  etc.,  are  used  as  a  part  of  the  descrip- 
tion of  the  offense,  or  as  a  descriptive  element  of  the  offense,  are 
they  necessary  terms  in  the  indictment:  Wharton's  Criminal 
Pleading  and  Practice,  sees.  255,  2G9;  Kearney  v.  State,  48  Md. 
23;  Davis  v.  State,  39  Md.  355;  State  v.  Elborn,  27  Md.  483; 
€earfoss  v.  State,  42  Md.  403 ;  Mincher  v.  State,  66  I^Id.  227,  7 
Atl.  451;  Parkinson  v.  State,  14  Md.  184,  74  Am.  Dec.'  522; 
€arroll  v.  State,  63  Md.  551,  3  Atl.  29.  In  the  case  last 
■cited  it  was  held  that  when  a  licensed  dealer  in  spirituous 
liquors  was  indicted  for  unlawfully  selling  liquor  to  a  minor, 
he  cannot  escape  the  penalty  of  the  offense  by  proving  that 
the  sale  was  made  by  his  agent  during  his  absence,  without 
his  knowledge  and  contrary  to  his  instructions  given  in  good 
faith.  The  provisions  of  tlie  code  we  are  now  considering 
are,  as  was  the  law  construed  in  Carroll  v.  State,  63  Md.  551, 
3  Atl.  29,  police  regulations.  "For  the  violation  of  a  statute 
of  this  nature,"  we  said  in  that  case,  "it  is  necessary  to  allege 
the  scienter  in  the  indictment,  becau.se  it  is  not  made  an  in- 
gredient, by  the  statute,  that  the  thing  shall  be  knowingly 
and  willfully  done,  to  make  tlie  violation  of  the  statute  an 
offense.  As  ignorance  of  the  existence  of  such  a  law  will 
not  excuse,  so  also  ignorance  of  a  fact  necessary  to  be  known 
to  avoid  a  violation  of  the  law  will  not  excuse'':  See,  also,  3 
^Greenleaf  on  Evidence,  sec.  21,  note  a. 
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libel  niust  bo  borne  by  the  plaintiff,  and  the  fact  that  a  libelous 
letter  reliitiiiR  to  a  candidate  for  office  ^^'ns  sent  to  the  ehnlrtnan 
of  a  politiial  party  an<l  was  Rnhse<iueutly  published  as  part  of  a 
ctrcular  issiuil  in  the  interest  of  tliat  jxirty  does  not  pruvo  that 
the  writer  was  responsible  fur  such  publicalion.     fpp.  4.'>'J,  4.'5.'>.) 

.TiniY  TIITAT..— IMPKOPKK  IirTMAIlKS  BY  TIIH  Cr)T'RT 
IN  JUSTIFICATION  OF  TIIH  ADMISSION  OF  EVIDENCE  may 
entitle  the  party  ajrainst  wlioni  tiiey  bear  to  a  reversal,  as  where 
tlio  cmirt.  in  adniittinc:  evid<'nee  of  tlie  republication  of  a  libel  in 
the  alxsence  of  anythinpr  sbowinc  that  defendant  was  eoniieetr><l 
with  such  republication',  arjrued,  in  the  presence  of  the  jury,  that 
the  character  of  tlie  ori.L'inal  lil>el  was  such  that  it  mu<t  have  been 
intended  to  affect  tlie  i>nl)lie,  and  that  it  could  not  so  affrct  tlie  pub- 
lic except  by  iKMnj?  spread  abroad  by  the  person  to  whom  it  was 
addi-essed.     (p.  433.) 

F.  Snowden  Hill  and  William  L.  IMarbury,  for  the  appellant. 

Marion  Duckett,  James  C.  Eogers,  and  Josojili  C.  Mat- 
tingly,  for  the  appellee. 

^^^  BOYD,  J.  The  appellee  sued  the  appellant  for  libel, 
and  this  appeal  was  taken  from  a  judgment  recovered  in  favor 
of  the  former.  Tlie  alleged  libelous  words  were  contained 
in  a  letter  written  by  the  appellant  to  Mr.  Murray  Yandiver 
chairman  of  the  Democratic  State  Central  Committee,  a  ivw 
days  before  the  election  held  for  governor  and  other  officers, 
on  the  seventh  day  of  November,  1899.  The  Honorable  Lloyd 
Lowndes  was  then  governor  ^"*^  of  Maryland,  and  was  a  can- 
didate for  re-election.  The  appellant  had  been  a  prominent 
Eepublican.  After  referring  to  the  removal  by  Governor 
Lo^vndes  of  a  supervisor  of  election  and  the  appointment  of 
the  appellee  in  his  place,  the  portion  of  the  letter  quoted  in 
the  declaration  thus  speaks  of  the  appellee:  ''This  man  Brown 
•was  a  justice  of  the  peace  under  Democratic  rule,  and  at  that 
time  kept  a  speak-easy,  where  he  sold  whisky,  and  as  justice 
fined  the  men  for  disorderly  conduct.  He  helped  stuff  the 
ballot-box  at  the  Eepublican  primaries,  in  Yansville  district 
two  years  ago,  and  has  no  moral  character  whatever.  This 
is  the  man  that  Governor  Lowmdes  has  appointed  as  election 
supervisor.  A  man  that  everyone  who  knows  him  believes 
can  be  induced  to  perpetrate  any  crime  in  politics  that  will 
pay  him.  I  shall  therefore  support  Colonel  Smith,  and  hope 
all  Eepublicans  and  Democrats  who  believe  in  the  purity  of 
the  elections  will  do  the  same.'* 

1.  The  defendant  filed  the  general  issue  plea  and  nineteen 
pleas  of  justification.  A  number  of  the  latter  were  demurred 
ito,  and  the  rulings  of  the  court  in  sustaining  the  demurrers  to 
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cyclopedia  of  Law,  second  edition,  lOGO,  a  prroat  many  cases 
are  cited  to  sustain  the  statement  in  the  text  that  "to  con- 
stitute a  justification  the  precise  charge  must  be  justified, 
-and  it  will  not  be  sufficient  to  ofTer  truth  of  another  charpe, 
tliough  of  tiie  same  sreneral  nature,  and  tliou2:h  distinct  only 
as  to  the  subject  matter  or  the  time  and  place,"  It  cannot 
be  claimed  that  the  statement  made  in  the  letter  of  defend- 
ant which  is  referred  to  in  those  pleas  was  based  on  what 
occurred  a  year  afterward.  So  far  as  the  acts  set  out  are 
concerned,  the  defendant  was  not  justfied  in  what  he  said 
of  the  plaintiff  in  November,  1899,  and  no  ona  could  have 
boon  so  gifted  with  prophecy  as  to  have  ^^^  believed  in  1899 
that  the  plaintiff  could  be  induced  to  perpetrate  any  crime 
in  polities  that  would  pay  him,  by  reason  of  what  he  afterward 
did  in  1900.  The  defendant  in  a  case  of  this  character  is 
exempted  from  liability  when  he  proves  that  what  he  pub- 
lished of  the  plaintiff  was  true,  but  unless  he  does,  or  the 
publication  is  protected  by  privilege,  it  is  not  justified,  even 
if  the  defendant  in  good  faith  believed  the  charges  to  be 
true  and  otherwise  acted  without  malice:  18  Encyclopedia  of 
I^aw,  1074.  It  was  very  ingeniously  argued  by  the  appellant's 
attorneys  that  the  charge  was  that  he  "can  be  induced,"  etc. 
and  hence  his  subsequent  conduct  tended  to  sustain  that 
etatemcnt.  But  the  defendant  said  of  hini  that  he-  was  "a 
man  that  everyone  who  knows  him  believes  can  be  inducod" 
— that  is,  everyone  who  knew  him  at  the  time  of  the  publi- 
cation then  believed  that  he  could  be  induced  to  perpetrate 
any  crime  in  politics  that  would  pay  him.  It  was  impos- 
sible for  those  who  knew  him  to  have  formed  such  belief 
from  what  had  not  then  occurred.  If  he  had  been  previously 
guilty  of  such  acts  as  would  justify  such  a  conclusion,  there 
would  be  some  foundation  for  the  statement,  but  if  up  to 
that  time  he  had  not  been  thus  guilty,  then  it  was  not  true 
"vs'hcn  made,  and  it  was  none  the  less  untrue  then,  even  if  a 
year  afterward  he  did  something  which  might  tend  to  show 
that  he  was  at  that  time  that  character  of  a  man.  Xo  author- 
ity has  been  cited  by  the  appellant  to  sustain  the  contention 
and,  in  the  absence  of  some  binding  authority,  we  can  see 
no  reason  for  adopting  a  position  that  would  give  the  alleged 
acts  in  1900  such  a  retrospective  effect  as  is  claimed  for  them. 
We  think  the  demurrers  to  those  pleas  were  properly  sus- 
tained. 
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made  to  a  party  having  a  corresponding  interest  or  duty, 
....  and  this  thoiigh  tlie  duty  he  not  a  legal  one,  hut  only 
a  moral  or  social  duty  of  imperfect  ohligation.'*  But  *°"  that 
cannot  he  extended  to  an  occasion  such  as  this  letter  presents. 
Surely  the  appellant  owed  no  such  duty  to  Mr.  Vandiver,  or 
the  political  party  ho  represented,  or  to  the  puhlic  as  author- 
ized him  to  thus  s])eak  of  the  appellee  under  the  protection 
of  the  above  rule.  Nor  can  it  he  said  that  he  had  such  an  in- 
terest as  is  there  referred  to.  To  so  extend  the  rule  would  place 
a  premium  on  ahuse,  v\-hich  is  unfortunately  already  too  freely 
used  during  political  campaigns  for  the  good  of  the  country. 

The  authorities  are  not  altogether  uniform  as  to  how  far  a 
piil)lic  officer,  who  is  a  candidate  hefore  the  people  for  re- 
election, can  ])e  critici-cd,  without  suhjecting  the  writer  to  a 
suit  for  damages.  In  this  state  it  has  heen  said  that  while  the 
official  conduct  of  a  puhlic  officer  may  he  discussed  and-  crit- 
icised within  lawful  and  proper  limits,  "if  one  goes  out  of 
his  way  to  asperse  the  personal  character  of  a  puhlic  man, 
and  to  ascribe  to  him  base  and  corrupt  motives,  he  must  d>> 
so  at  his  peril;  and  must  either  prove  the  truth  of  what  Ik^ 
says  or  answer  in  damages  to  the  party  injured'':  Xegley  v. 
Farrow,  GO  Md.  177,  45  Am.  Rep.  715.  In  18  Encyclopedia 
of  luiw,  104:1,  it  is  stated  that  "the  prevailing  rule  is  that 
charges  imputing  a  criminal  offense  or  moral  delinquency  to 
a  puhlic  officer  cannot,  if  false,  he  privileged,  though  madfe  in 
good  faith,  and  this  though  the  charge  relates  to  an  act  of  the 
officer  in  the  discharge  of  his  official  duties";  and  many  cases 
are  cited.  In  the  same  volume,  on  page  1042,  the  right  is 
fully  recognized  to  discuss  the  fitness  of  a  c<indidate  for  ollice, 
and  to  comnumicate  to-  other  electors  any  facts  within  his 
knowledge  concerning  the  candidate's  character  or  conduct, 
and  express  his  opinion  thereon,  "so  long  as  he  states  as  facts 
only  the  truth  and  as  opinion  only  honest  Ix'lief,"  hut  it  is 
said  to  he  the  prevailing  rule  that  ''tlie  ])uhlication  of  false- 
hoods against  the  character  of  the  candidate,  as,  for  instance, 
charges  imputing  to  him  a  criminal  ofTcnsc,  Avhether  the 
charge  relates  to  the  candidate's  prior  official  conduct  or  not, 
does  not  come  within  the  domain  of  a  privileged  communi- 
cation." While  there  are  some  authorities  that  hold  that  de- 
famatory words  puhlishcd  of  a  candidate  are  ^^*'^  privileged, 
if  circulated  in  good  faith,  or  according  to  some  of  them  if 
founded  on  prohahle  cause,  there  are  none  that  we  are  aware 
of — and  if  there  were  such  we  would  not  follow  them — that 
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to  estal)lLsli  the  charges  made  in  it,  and  having  ofTcrcd  no  evi- 
dence in  support  of  them,  his  ])loas  of  justification  were  not 
supported,  and  presented  no  bar  to  the  plaintiff's  suit. 

From  what  we  liave  said  it  follows  that  the  first  prayer  of 
the  defendant  odered  at  the  close  of  the  plaintiff's  case  was 
properly  rejected.  It  asks  the  court  to  instruct  the  jury  tliat 
the  plaintiff  had  offered  no  evidence  legally  sufficient  to  entitle 
him  to  recover. 

The  second,  third  and  fourth  were  likewise  properly  rejected. 
They  were  on  the  theory  that  the  letter  was  a  priviliged  com- 
munication, and  as  the  plaintiff  had  offered  no  proof  of  express 
malice  to  him  on  the  part  of  the  defendant,  or  of  the  falsity 
of  the  libelous  words,  or  that  they  were  composed,  written  and 
published  by  the  defendant  without  reasonable  and  probable 
cause,  the  verdict  must  be  for  the  defendant. 

The  plaintiif  then  offered  six  prayers,  all  of  which  'were- 
granted.  Having  determined  that  the  letter  was  not  written 
on  a  privileged  occasion,  there  can  be  no  objection  to  the  first. 
The  second  was  on  the  measure  of  damages.  The  only  ques- 
tion as  to  that  is  whether  it  was  proper  to  authorize  the  jury 
to  give  exemplary  or  punitive  damages  without  proof  of  ex- 
press malice.  While  the  decisions  of  some  other  courts  have 
differed  on  that  subject,  it  is  settled  in  this  state  in  a  case 
such  as  this,  where  the  publication  was  not  privileged  and  no 
excuse  for  it  was  offered.  In  Fresh  v.  Cutter,  73  Md.  87,  25 
Am.  St.  Rep.  575,  20  Atl.  774.  it  was  held  that  an  instruction., 
allowing  punitive  damages  without  finding  existence  of  actual 
malice  was  erroneous,  because  there  were  facts  in  that  case  to 
be  passed  on  by  the  jury  wliich  ^^^  raised  the  question  of  a. 
qualified  privilege,  but  the  court  approved  of  such  an  instruc- 
tion which  was  given  in  Padgett  v.  Sweeting,  G5  ^Id.  404,  4 
Atl.  887,  where  there  was  no  such  question:  See,  also,  Blum- 
hart  V.  Rohr,  70  Md.  328,  17  Atl.  2GG;  Xolan  v.  Traber,  49 
Md.  460,  33  Am.  Rep.  277. 

The  third  prayer  instructed  the  jury  that  the  letter  was 
libelous  and  imputed  malice,  and  explained  what  the  word  "ma- 
licious" meant.  We  see  no  objection  to  it.  The  fourth  and 
fifth  had  reference  to  the  evidence  necessary  to  sustain  the 
pleas  of  justification.  As  the  defendant  offered  no  evidence 
on  that  subject,  they  were  wholly  unnecessary,  but  the  defend- 
ant was  not  injured  by  them. 

The  sixth  was:  "That  the  jury,  in  considering  the  evidence 
and  pleadings  in  this  case,  are  instructed  thai  an  unsustaiued 
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The  (lefiMidant  afterward  ofTored  seven  prayers,  which  were 
passed  on  by  the  court.  They  all  proceed  on  the  theory  that 
the  letter  was  a  privileged  communication,'  and  after  what  we 
have  said  on  that  subject  it  is  unnecessary  to  discuss  them. 
They  were  properly  rejected. 

This  brings  us  to  the  only  remaining  question  in  the  case, 
■which  is  presented  by  the  first  bill  of  exceptions.  The  plaintiff 
offered  a  circular,  which  begins:  ^'Honorable  Charles  E.  Coffin 
against  Lloyd  Lowndes.  IIonora!)le  Charles  L.  ColTin,  former 
]{epul)lican  state  senator  for  Prince  George's  county,  and  for- 
mer Republican  member  of  Congress  from  the  fifth  district, 
writes  as  follows  to  Honorable  Murray  Vandiver,  chairman  of 
the  Democratic  state  central  committee.  Why  Governor 
Lowndes  should  not  be  elected" — and  then  follows  the  letter 
•written  by  the  appellant.  The  introduction  of  that  circular 
was  objected  to.  Counsel  for  the  plaintiff  staled  that  it  was 
offered  to  the  jury  for  a  twofold  purpose :  "1.  Tiiat  they  may 
see  and  understand  if  there  was  any  express  malice;  ^^^  2.  In 
order  that  they  may  determine  and  ascertain  the  amount  of 
damages  the  person  has  suffered  by  reason  of  such  publica- 
tion." After  argument  the  court  admitted  it,  and  gave  his 
reasons  for  doing  so.  The  defendant  excepted  to  the  opinion 
and  decision  of  the  court.  There  is  no  evidince  that  the  de- 
fendant was  in  any  wise  responsible  for  the  publication  of  this 
paper,  excepting  what  can  be  gathered  from  the  face  of  the 
letter  itself,  and  the  fact  that  it  was  written  by  the  defendant, 
on  the  eve  of  an  election,  to  the  chairman  of  the  Democratic 
committee.  It  is  argued  that  the  style  of  the  letter  and  the 
expressions  used  in  it,  in  connection  with  the  fact  tliat  it  was 
thus  sent  to  Mr.  Vandiver,  whose  duty  it  was  to  promote,  as 
far  as  possible,  by  all  lawful  moans,  the  election  of  a  Demo- 
cratic candidate,  showed  that  it  was  intended  by  the  writer 
that  it  should  be  so  used  by  Mr.  Vandiver.  It  is  said  in  18 
Encyclopedia  of  Law,  second  edition,  1018:  ''One  who  sends 
or  gives  a  libelous  communication  to  another,  and  thus  puts  it 
in  circulation,  is,  it  has  been  held,  responsible  for  such  subse- 
quent publications  as  are  the  natural  consequences  of  his  act." 
and  a  number  of  authorities  are  cited  to  sustain  that  state- 
ment. But,  as  was  said  in  Zier  v.  IIoHlin,  33  Min.  66,  53  Am. 
Rep.  9,  21  N.  W.  802,  it  is  for  the  jury  to  determine  whether 
the  additional  circulation  given  to  the  libel  by  a  third  person 
is  a  natural  consequence  of  the  defendant's  act.  The  language 
used  in  this  letter,  the  way  in  which  it  begins  and  ends,  tlie  per- 
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■whom  it  was  adclrc?pccl This    was    sent    to    a    source 

through  which  men  knew  and  expected  there  would  be  publi- 
cation. It  was  the  business  of  those  men  at  that  time  to 
spread  abroad  every  communication  that  was  sent  to  them  that 
had  political  bearintr  likely  to  affect  favorably  the  party  they 
•were  advocating.  That  is  the  principle.  ***^  In  that  view 
the  court  will  rule  the  evidence  admissible."  As  we  have  seen, 
the  defendant  excepted  to  the  "opinion  and  decision  of  the 
court."  The  language  thus  used  by  the  court,  in  the  presence 
of  the  jury,  was  certainly  calculated  to  ailcct  the  jury  and 
thereby  injure  the  defendant.  The  court,  in  effect,  said  that 
the  publication  of  the  circular  was  a  natural  consequence  of 
the  defendant  sending  the  letter  to  Mr.  Vandiver  at  that  time. 
The  circular  being  admitted  with  that  statement,  the  jury 
might  very  naturally  think  that  that  question  was  settled  by 
the  court,  while,  as  -we  have  seen,  it  was  a  question  for  the 
jury.  If  a  writlcn  instruction  had  been  granted  to  the  effect 
of  what  we  have  quoted,  there  could  be  no  doubt  that  it  would 
have  been  error,  and  such  an  oral  staternent,  in  the  presence 
of  the  jury,  was  calculated  to  greatly  injure  the  defendant,  and 
perhaps  make  it  useless  for  his  counsel  to  argue  that  question 
before  the  jury. 

We  are  aware  that  it  is  sometimes  difllcult  for  the  court  to 
assign  reasons  for  its  rulings  without  saying  something  that 
may  unintentionally  affect  the  jury.  But  if  a  judge  makes  a 
statement  which  shows  his  opinion  of  a  question  of  fact  which 
the  jury  is  to  pass  on,  it  is  very  apt  to  make  an  impression  on 
some,  if  not  all,  of  the  jurors,  and  great  care  should  be  exer- 
cised to  avoid  it.  In  this  case,  although  it  was  doubtless  alto- 
gether unintentional  on  the  part  of  the  learned  judge  who  , 
presided  below,  we  are  convinced  that  what  he  said  was  liable 
to  inlluence  the  jury  on  an  important  question  of  fact,  and 
hence  it  was  error  for  him  to  make  such  a  statement.  If  the 
jury  believed  the  defendant  was  responsible  for  the  publica- 
tion of  that  circular,  the  damages  would  doubtless  be  larger 
than  if  the  contrary  view  was  taken,  as  the  original  letter,  if 
it  had  not  been  copied  in  the  circular,  would  have  reached  com- 
paratively few  persons,  if  any,  other  than  Mr.  Vandiver,  to 
•whom  it  was  addressed.  The  subject  is  discussed  in  11  Ency- 
clopedia of  Pleading  and  Practice,  114,  etc.,  where  a  number 
of  eases  are  cited,  some  of  which  fully  sustain  the  view  we  have 
taken,  and  show  that  such  a  statoment,  made  in  the  presence 
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City,  adjudged  to  be  insolvent  and  was  dissolved.  The  appel- 
lant, at  tlie  time  of  the  failure  of  the  bank,  was  the  owner  of 
thirty-eiirlit  shares  of  its  capital  stock,  and  as  sucli  owner  was 
a  stockholder  of  the  bank  to  tlie  amount  of  nine  hundred  and 
fifty  dollars  and  one  of  its  directors. 

The  charter  of  the  bank  (Acts  1888,  c.  29  0  contains  the 
following  provision:  "Tlie  continuance  of  this  corporation 
shall  be  on  the  condition  that  the  stocklioldcrg  and  directors 
of  this  corporation  shall  be  liable  to  the  amount  of  ^'^  their 
respective  share  or  shares  of  stock  in  this  corporation  for  all  its 
•debts  and  liabilities  upon  note,  bill  or  otherwise." 

The  declaration  contains  several  counts,  but  the  object  of 
this  suit  is  to  recover  from  the  appellant,  as  stockholder,  an 
indebtedness  of  the  bank  to  the  appellee  on  account  of  the 
statutory  liability  of  the  appellant  as  stockholder  and  director 
under  the  statute  incorporating  the  bank. 

The  appellant  tiled  four  picas  to  the  declaration.  Tlio 
fourth  plea  is.  an  equitable  plea  and  sets  forth  the  following 
defense  on  equitable  grounds:  ''And  for  a  fourth  plea,  the  de- 
fendant, for  defense  on  equitable  grounds,  says,  that  this  de- 
fendant paid  to  William  Colton  and  Simon  P.  Schott,  receiv- 
■ers  of  said  South  Baltimore  Bank,  prior  to  the  institution  of 
this  suit,  the  sum  of  two  thousand  nine  hundred  and  ninety- 
five  dollars,  which  sum  was,  by  an  order  of  the  circuit  court 
No.  2  of  Baltimore  City,  distributed  amongst  the  creditors  of 
the  South  Baltimore  Bank,  the  plaintiff  being  one  of  said  cred- 
itors, and  having  received  his  dividend  out  of  said  sum,  and 
that  by  such  payment. the  defendant  became  and  is  a  creditor 
of  said  bank  in  the  sum  of  eleven  hundred  dollars — an  amount 
greater  tlian  the  amount  of  the  shares  of  stock  in  said  bank 
alleged  to  have  been  owned  by  him  at  the  time  of  its  failure, 
and  that  by  reason  thereof  there  is  no  liability  on  his  part  to 
the  plaintiff." 

A  demurrer  was  interposed  to  the  plea  and  from  a  judgment 
sustaining  tlie  demurrer  this  appeal  has  been  taken. 

It  will  be  thus  seen  that  the  question  raised  by  the  demurrer 
to  the  plea  is  whether  a  stockholder  of  an  insolvent  corpora- 
tion can  set  off  in  equity  the  indebtedness  of  the  corporation 
to  him  against  his  statutory  liability.  This  question  has  not 
been  heretofore  directly  passed  upon  by  this  court,  but  the 
weight  of  authority  seems  to  sustain  the  defense  set  up  to  the 
action  in  this  case,  and  that  is,  that  the  indobti^dness  of  the 
company  to  the  appellee  constitutes  an  equitable  defense  or 
setoff .  against  his  statutory  liability. 
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tent  for  the  shareholder  to  set  off  a  debt  owing  him  from  the 
corporation." 

The  decisions  of  the  courts  in  the  states  where  the  question 
has  been  raised  and  passed  upon  are  not  at  all  in  accord.  The 
courts  of  Xew  York,  Pennsylvania,  Georgia,  Missouri,  Florida 
and  Kansas  liold  the  dor-trine  tliat  tlie  stockholder  is  entitled 
to  the  equitable  setoff,  wliile,  on  the  other  hand,  the  courts  of 
Virginia,  West  Virginia,  Illinois,  and  some  other  states  assert 
the  very  opposite  doctrine.  In  Ball  v.  Anderson,  19G  Pa.  St. 
88,  79  Am.  St.  Rep.  693,  46  Atl.  366,  the  supreme  court  of 
Pennsylvania,  in  a  recent  decision  where  the  question  was  in- 
volved, says  the  clear  weight  of  authority  appears  to  be  in 
favor  of  the  right  of  the  stockholder  to  set  off  the  indebtedness 
of  the  corporation  to  him.  The  following  cases  sustain  the 
view  announced  by  the  Pennsylvania  court:  Hood  v.  French, 
^7  Fla.  131,  19  South.  165;  Boyd  v.  Hall,  56  Ga.  563;  Jerman 
V.  Benton,  79  Mo.  148;  Emmert  v.  Smith,  40  Md.  123;  Weber 
T.  Fickey,  47  Md.  198;  Mathez  v.  Xeidig,  73  X.  Y.  101 ;  Briggs 
V.  Penniman,  8  Cow.  387,  18  Am.  Dec.  454;  Garris.on  v. 
Howe,  17  N.  Y.  458;  Wheeler  v.  Millar,  90  N.  Y.  359;  ]\Ius- 
grave  v.  Glen  Elder  Assn.,  5  Kan.  App.  393,  49  Pac.  338; 
Markcll  v.  Pay,  75  Minn.  147,  77  N.  W.  788;  Pierce  v.  Topeka 
etc.  Security  Co.,  60  Kan.  164,  55  Pac.  853;  Crocker  v.  Ball, 
10  Kan.  App.  364,  59  Pac.  691. 

In  Musgrave  v.  Glon  Elder,  5  Kan.  App.  393,  49  Pac.  33S, 
"the  supreme  court  of  Kansas,  in  deciding  this  question,  held 
where  the  stockholder,  against  whom  proceedings  are  had  to 
enforce  pa\Tnent  of  a  stock  liability  is  himself  a  creditor  of 
the  insolvent  corporation,  he  will  be  allowetl  in  equity  to  plead 
the  indebtedness  of  the  corporation  to  himself,  as  a  setoff 
against  his  liability  to  other  creditors.  In  Pierce  v.  Topeka 
etc.  Security  Co.,  60  Kan.  164,  55  Pac.  853,  Judge  Johnson,  in 
delivering  the  opinion  of  the  supreme  court  of  Kansas  in  a  case 
where  the  question  was  also  involved,  says:  "It  is  strongly  con- 
tended that  the  claims  of  the  stockholder  against  the  corpora- 
tion do  not  constitute  a  legal  setoff  because  of  a  want  of  •*"'' 
mutuality  between  the  parties  to  the  action.  The  claim  of  the 
stockholder  is  not  a  setoff  in  its  technical  legal  sense,  but  it 
is  an, equitable  defense,  which  he  is  entitled  to  make;  when  he 
becomes  a  bona  fide  creditor  of  the  corporation  he  is  clothed 
-with  the  same  equity  as  contract  creditors."  In  the  case  of 
Matthews  v.  Ali)ert.  24  ^Id.  527,  this  court  practi(>ally  approved 
.and  adopted  the  decision  of  the  Xcw  York  courts  in  the  cases 
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demnation  rendered  by  tliat  court  in  an  attachment  proceeding 
against  the  appellant,  garnishee  therein,  as  administratrix  de 
bonis  non  of  John  Ilollius.  The  garnishee  pleaded  "nulla  bona" ; 
and  to  her  plea  the  plaintiff  made  replication  tliat  on  the  day  of 
the  laying  of  the  attachment  in  her  hands  she  "had  to  the  value 
of  the  sum  of  thirteen  hundred  and  one  dollars  and  forty-five 
cents  in  the  writ  of  attachment  ....  specified  of  the  good?, 
chattels  and  credits  of  the  defendant  in  her  hands."  Issue 
was  joined  on  the  re])liration  and  the  case  was  tried  before  the 
court  sitting  without  a  Jury. 

The  only  facts  appearing  in  the  record  are  those  disclosed 
in  the  following  offer  of  evidence  made  by  the  plaintiff  in  the 
attachment.  "The  plaintiff,  to  sustain  the  issue  on  his  part 
joined,  offered  in  evidence  all  the  original  pa])crs  in  the  case 
of  Mary  J.  Thurston  and  James  Thurston,  administrators  de 
bonis  non  of  John  Ilollins,  deceased,  against  Louisa  S.  Ilollins 
et  al.,  from  the  circuit  court  No.  2,  of  Baltimore  City,  for  the 
purpose  of  proving  that  the  said  !Mary  J.  Thurston  and  James 
457  Xhurston  had  been  granted  letters  of  administration  de 
bonis  non  by  the  orphans'  court  of  Baltimore  City  on  the  es- 
tate of  John  Ilollins,  deceased,  and  that  there  had  been  paid 
to  them  as  admini.-trators  of  said  John  Ilollins,  deceased,  by 
the  United  States  government  under  the  act  of  Congress  of 
March  3;  1899  (30  Stats,  at  I^rge,  1191),  certain  sums  of 
money  known  as  the  French  spoliation  claims,  and  uyion  tlio 
administration  of  said  fund,  under  the  direction  of  the  said 
circuit  court  Xo.  2  of  Baltimore  City,  the  defendant,  Jane 
•Lewis,  had  been  ascertained  and  deemed  to  be  one  of  the  next 
of  kin  of  the  said  John  Ilollins,  the  original  sufferer,  within 
the  meaning  of  the  act  of  Congress,  and  that  the  auditor's  ac- 
count, stated  in  pursuance  of  said  decree,  and  which  had  been 
finally  ratified  and  confirmed,  had  distributed  to  the  said  Jane 
Lewis,  as  one  of  the  next  of  kin  of  the  said  John  Ilollins,  the 
sum  of  one  hundred  and  sixty-eight  dollars  and  seventy  cents, 
which  said  sum  was  in  the  hands  of  the  garnishee  as  adminis- 
tratrix as  aforopaid."  To  this  offer  of  evidence  the  garnishee 
objected,  and  the  objection  having  been  overruled  and  the  evi- 
dence admitted,  this  action  of  tlie  court  was  made  the  ground 
of  the  garnishee's  first  exception. 

No  other  evidence  was  offered,  whereupon  the  garnishee 
prayed  the  court  to  rule:  "1.  That  tlicre  is  no  evidence  in  this 
case  legally  sufiicient  to  entitle  the  plaintiff  to  recover;  2.  If 
the  court  shall  find  that  the  defendant  is  one  of  the  next  of  kin 
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wit,  Is  the  fund  awarded  by  Congress  under  the  act  of  March  3, 
1899  (30  Stats,  at  I^rge,  1191),  to  the  next  of  kin  of  the  orig- 
inal sulTorers  named  in  said  act,  subject  to  attachment  and 
I'ondemnation  in  the  hands  of  the  administrators  or  ofTicers 
named  by  the  act  to  receive  the  same,  before  it  is  paid  over  to 
the  next  of  kin  as  provided  by  said  act?"  And  then  it  is  fur- 
ther said  tliat  ''the  court  ....  having  decided  that  it  *''^  is, 
the  garnislioe  has  taken  this  appeal."  In  accordance  with  this 
statement  of  the  question  presented  for  decision  on  this  appeal, 
no  otlier  has  been  suggested  either  in  the  brief  of  counsel  for 
the  a})poIlant  or  in  the  oral  argument  before  this  court.  We 
do  not  see  that  the  record  properly  raises  any  other,  though 
otluT  (|u<'?ti()ns  were  adverted  to,  out  of  caution  perhaps  in  the 
brief  of  tlie  appellee. 

We  may  therefore  proceed  to  the  inquiry  which  the  appel- 
lant urges  as  the  ground  of  tliis  appeal  as  the  only  one  here 
involved.  -The  appellant  contends  that  the  funds  here  at- 
tached are  not  liable  to  attachment  because  of  being  part  of 
funds  appropriated  by  the  act  of  Congress  already  referred  to 
to  pay  what  is  known  as  French  spoliation  claims;  and  to 
which  the  defendant  in  the  attachment  derived  title  as  next 
of  kin  to  the  original  sufferer,  whose  claim  to  bounty  under 
that  act  was  recognized  in  the  particular  appropriation  which 
passed  into  the  hands  of  the  appellant  (garnishee  below)  as 
administratrix  de  bonis  non  of  said  original  sufferer;  and  wliich 
at  the  time  of  the  attachment  laid  she  was  engaged  in  distrib- 
uting to  parties  entitled  under  the  direction  of  a  coiirt  of 
equity  as  shown  by  the  testimony  in  tlie  case.  This  contention 
is  based  upon  the  reading  of  a  particular  clause  of  the  act  of 
Congress  of  March  3,  1899,  and  the  construction  placed  by  the 
supreme  court  of  the  United  States  upon  a  precisely  similar 
clause  in  the  act  of  Congress  of  1891,  making  appropriation 
for  payment  of  French  spoliation  claims;  and  which  came  be- 
fore the  supreme  court  for  construction  in  the  case  of  Blaggo 
V.  Balch,  1G2  U.  S.  439,  16  Sup.  Ct.  Rep.  853.  The  clause  re- 
ferred to  reads  as  follows:  '"Provided,  that  in  all  cases  where 
the  original  sufferers  were  adjudicated  bankrupts,  the  awards 
shall  be  m.ade  on  behalf  of  the  next  of  kin  instead  of  the 
assignees  in  bankruptcy,  and  the  awards  in  the  case  of  individ- 
ual claimants  shall  not  be  paid  until  the  court  of  claims  shall 
certify  to.  the  Secretary  of  the  Treasury  that  the  personal  rep- 
resentatives on  whose  behalf  the  award  is  made,  represent  the 
next  of  kin,  and  the  courts  which  granted  the  administrations 
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chanan  v.  rnitcd  State?,  24  Ct.  of  CI.  74,  etc.,  to  the  efTect 
that  wlion  the  amount  of  the  claim  has  been  determined  and 
reported  "it  will  then  be  within  the  legislative  discretion:  1. 
To  ascertain  through  the  proper  committees  who  are  the  per- 
sons who  should  receive  tlie  money;  or  2,  To  provide  for  the 
ascertainment  of  the  fact  by  additional  legislation;  or  3.  To 
confide  the  money  to  the  administrators,  ....  trusting  that 
they  and  the  courts  of  which  thoy  are  the  officers  and  agents 
will  distribute  the  fund  among  ....  next  of  kin  of  the  orig- 
inal claimants";  and  then  said,  "in  our  opinion  Congress 
adopted  the  last  course  in  passing  the  act  of  1899." 

Congress,  then,  having  confided  this  fund  to  officers,  created 
by  the  state  law,  to  be  distributed  to  its  intended  beneficiaries, 
we  think  it  is  but  proper  that  our  courts  should  protect  and  aid 
these  ofiicers  in  the  execution  of  the  trust,  and  see  that  effect 
is  given  to  the  intent  and  policy  of  Congress  as  tliis  has  been 
authoritatively  declared  by  the  high  authority  to  whose  deci 
sion,  in  this  regard,  we  have  made  reference.  We  think  it 
proper,  therefore,  that  we  should  hold  that  funds  in  the  hands- 
of  administrators  under  the  act  of  Congress  of  1899  here  in 
question  should'  be  an  exception  to  the  rule  making  funds  in 
the  hands  of  administrators  and  trustees  liable  to  attachment 
and  judgment  of  condemnation.  The  case  here  is  closely 
analogous  to  the  class  of  cases  in  which  funds  in  the  hands  of 
public  officials  to  be  paid  out  for  account  of  the  government 
are  held,  upon  grounds  of  public  policy  not  liable  to  attach- 
ment. It  follows  from  this  that  there  was  error  in  the  rulings 
of  the  court  below  both  as  to  the  admissibility  of  the  evidence 
ofTered  and  admitted  by  the  court,  and  upon  the  prayers  sub- 
mitted on  behalf  of  the  appellant  "^^^  (garnishee  below)  ;  and 
the  judgment  in  the  case  will  be  reversed. 

Judgment  reversed  with  costs  to  the  appellant. 


Garnishment.— On  what  claims  are  subjeot  to  craTnishmpnt.  see- 
the ivcoiit  c-asos  of  Cottin^hain  v.  (iroi'ly-T.ariili;iin  (irocory  Co.. 
129  Ala.  200,  87  Am.  St.  Hop.  o^  30  South.  Ht;^);  Kobort.s  v.  Kurus^ 
48  W.  Va..  92,  8(5  Am.  St.  Rep.  17.  35  S.  E.  922;  Kol)ins()ii  v.  Burke, 
70  N.  II.  2,  8,"  Am.  St.  Rep.  i'>''*^K  4,")  All.  713.  FuihI.';  to  be  paid 
out  by  municipalities  are  iren'orally  held  exempt:  See  the  uiono- 
prraphic  note  to  Leake  v.  Laeey.  51  Am.  St.  Rep.  n4-]21:  Citv  of 
Sherman  v.  Shobe,  94  Tex.  120,  86  Am.  St.  Rep.  825.  58  S."  W. 
949.  As  to  the  exemption  of  pension  money,  see  the  note  to  Rozelle 
V.  Rhodes.  2  Am.  St.  Rep.  590-598. 
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ruled,  he  pleaded,  and  issue  having  hccn  joined,  the  case  was 
by  agreement  tried  before  the  court  without  a  jury.  At  the 
conclusion  of  the  plaintiff's  testimony  the  defendant  filed  de- 
murrer thereto,  which  was  overruled.  At  the  conclnsion  of 
the  whole  testimony  the  plaintiff  offered  one  prayer  and  the 
defendant  two.  The  court  granted  the  plaintiff's  prayer  and 
rejected  the  two  offered  by  the  defendant,  and  judgment  hav- 
ing been  given  for  the  plaintiff,  the  defendant  has  appealed. 
The  first  question,  therefore,  which  is  presented  by  this  appeal 
arises  on  the  demurrer  to  the  narratio. 

The  declaration  contains  two  counts — the  first  being  based 
upon  an  express  agreement  of  the  defendant  "to  save  harm- 
less and  indemnify  the  plaintiff  from  any  loss  or  damage  on 
account  of  the  plaintiff's  proceedings  aforesaid  under  said  writ 
of  fieri  facias  and  in  the  premises;  that  the  said  Arnold  urged 
this  plaintiff  to  contest  the  aforesaid  action  brought  by  the 
said  Wilson,  both  in  the  circuit  court  and  the  court  of  appeals, 
and  promised  to  stand  by  this  plaintiff  and  to  save  him  from 
loss  and  injury  by  reason  of  said  action  against  this' plaintiff's 
bond.''  The  second  count  is  based  upon  an  implied  contract 
on  the  part  of  the  defendant  Arnold  to  indemnify  the  plaintiff. 

The  general  principle  is  well  settled  that  when  a  sheriff  un- 
der instructions  of  the  judgment  creditor  makes  a  levy  in  tlie 
manner  and  upon  the  property  directed  by  him,  the  sheriff 
may,  if  he  does  not  knowingly  act  in  an  unlawful  and  illegal 
manner,  recover  damages  from  the  judgment  creditor  to  in- 
demnify him  even  in  the  absence  of  a  bond  of  indemnity  or  an 
express  contract  to  indemnify.  Thus,  in  section  275  of  3 
Freeman  ^**''  on  Executions  it  is  said :  "If  the  sheriff  follows 
the  plaintiff's  directions  in  doing  an  act  not  known  to  him  to 
be  unlawful,  and  is  thereafter  compelled  to  rcs])ond  in  daiiuiges 
because  of  the  act,  he  may  recover  from  the  plaintiff  the 
amount  so  recovered  from  him." 

So  far  from  the  levy  in  question  having  been  in  itself  wrong- 
ful or  illegal,  we  held  in  Wilson  v.  Fowler,  SS  :Md.  601,  71  Am. 
St.  Rep.  452,  42  Atl,  201,  that  a  growing  crop  of  peaches  or 
other  fruit  requiring  periodical  cultivation  is  fructus  indus- 
triales  and  personal  property,  and  may  be  taken  in  execution 
as  such.  The  narratio  alleges  that  the  defendant  Arnold  gave 
the  plaintiff  positive  instructions  as  to  what  property  should 
be  taken  in  execution,  and  it  is  not  to  be  inferred,  without  any 
..proof  to  the  contrary,  that  the  plaintiff  or  his  deputy  knew — 
'^vhat  was  afterward  decided  by  this  court — that  the  levy  was- 
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First,  then,  docs  the  record  disclose  evidence  legally  suffi- 
cient to  enable  a  jury  or  the  court,  if  they  believe  it,  to  find 
the  facts  alleged  in  the  narratio?  Without  going  into  the 
details  of  the  testimony,  it  is  sufficient  to  say  that  in  our  opin- 
ion it  fully  sustains  every  material  averment  of  the  declara- 
tion. 

Without  undertaking  to  determine  whether  or  not  there  is 
any  evidence  in  the  record  to  show  that  the  damages  recov- 
ered in  the  former  case  were  for  an  excessive  levy,  it  is  suffi- 
cient, in  answer  to  this  objection  to  say  that  no  special  objec- 
tion was  filed  to  the  prayer  on  this  ground,  and  hence  that 
defect,  even  if  it  exists,  cannot  be  taken  advantage  of  here. 
We  do  not  think  the  prayer  can  be  properly  construed  as  ask- 
ing the  court  to  find  that  the  action  of  the  sheriff  in  levying 
the  execution,  was  done  by  the  lawful  authority  of  Arnold ; 
on  the  contrary,  what  it  does  ask  the  court  to  find  was  that 
the  slieriff  and  his  deputy  believed  that  they  wore  acting  tiy 
such  authority.  If  they  honestly  believed,  as  the  prayer  puts 
^*"*  it,  that  they  were  acting  under  the  lawful  authority  of  Ar- 
nold, then  the  fact  which  was  subsequently  ascertained  by  the 
decision  of  this  court  in  the  former  case,  viz.,  that  the  levy 
so  ordered  by  Arnold'  was  excessive  and  therefore  unlawful, 
will  not  prevent  a  recovery  in  this  case.  Xor  do  we  think  thf^ 
prayer  is  defective  because  it  asked  the  court,  if  it  should,  find 
all  the  other  facts  in  the  case,  to  say  in  effect  that  it  was  im- 
material whether  the  promise  to  indemnify  the  plaintiff  was 
express  or  implied:  !Murfree  on  Sheriffs,  sec.  621;  2  Freeman 
on    Executions,  sec.   275. 

We  have  already  said  that  in  our  opinion  there  is  legally 
sufficient  evidence  in  the  case  to  entitle  the  plaintiff  to  recover. 
Indeed,  if  the  evidence  on  the  part  of  the  plaintiff  was  be- 
lieved by  the  court,  it  was  impossible  to  arrive  at  any  oiher 
conclusion.  Hence  it  follows  that  there  was  no  error  in  grant- 
ing plaintiff's  prayer  nor  in  rejecting  defendant's  first  prayer. 

Defendant's  remaining  prayer  asks  the  court  to  declare,  as 
matter  of  law,  that  the  contract  alleged  in  the  declaration  is 
illegal.  This  illegality,  as  the  defendant  contends,  consists  in 
the  supposed  fact  that  the  contract  provided,  contrary  to  the 
provisions  of  the  Code  (article  83,  section  3,  "Sales  and  No- 
tices"), that  the  peaches  after  being  picked  and  hauled  to  the 
plaintiff's  station  on  the  railroad  were  to  be  transported  to  the 
city  of  Baltimore.  But  the  contract  does  not  so  provide.  It 
is  probable  that  such  was  the  intention,  but,  if  so,  such  inten- 
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the  officer  was  brought  about  by  the  express  direction  or  procure- 
ment of  the  plaintiff  (Freeman  on  Executions,  3d  ed.,  sec.  215a, 
p.  1137,  sec.  273,  p.  1537),  or  of  his  attorney  (F"'reeman  on  Execu- 
tions, 3d  ed.,  sec.  273,  p.  1540;  Higgins  v.  Russo,  72  Conn.  238, 
77  Am.  St.  Rep.  307,  43  Atl.  1050),  or  of  an  indemnitor  (Freeman 
on  Executions,  3d  ed.,  sec.  273,  p.  1541),  undertaking  to  keep  the 
officer  harmless  from  the  results  of  his  act,  all  these  may  be  treated 
as  equally  blamable,  and  may,  at  the  election  of  the  ixjrson  in- 
jured, be  held  jointly  or  severally  ansT\'eral)le  to  him. 

It  is  not,  however,  sufficient  to  e.«!tabllsh  the  liability  either  of 
the  plaintiff  or  of  his  attorneys  that  he  or  they  placed  the  writ 
In  the  haJids  of  the  officer  Avith  general  direction  to  execute  it,  for 
such  direction  must  be  construed  as  extending  only  to  the  doing 
of  the  acts  which  the  writ  will  justify:  Freeman  on  Execution.*!, 
3d  ed.,  sec.  275a,  p.  15<U;  White  v.  Stribling,  71  Tex.  108.  10  Am. 
St  Rep.  732,  9  S.  W.  81;  WelltT  v.  Ilanaur.  95  Fed.  23(j.  It  is 
necessary  to  go  further  and  prove  that  the  officer  was  directed  in 
the  doing  of  the  particular  act  for  which  he  has  become  answer- 
able, or  that,  after  the  doing  of  it,  his  action  was  ratified  through 
its  approval  with  express  knowledge  of  tlie  facts  or  of  the  par- 
ticular irregularity  or  wrong  which  makes  the  officer  liable,  but, 
of  course,  it  must  be  conceded  in  this,  as  well  as  in  other  cases, 
that  a  subse<]uent  ratification  is  eciuivalent  to  a  previous  direction 
or  authorization,  at  least  from  the  moment  of  the  ratification, 
though  probably  it  cannot  operate  to  make  the  party  ratifying  lia- 
ble as  a  trespasser  ab  initio:  Freenuin  on  Executions,  3d  ed.,  sec. 
273,  p.  1541.  One  of  the  acts  frequently  relied  upon  as  a  ratifica- 
tion Is  the  receiving  of  the  proceeds  of  the  sale  where  the  prop- 
erty has  been  levied  upon  under  an  execution.  There  may  be,  in- 
deed, circumstances  in  which  even  this  does  not  amount  to  a 
ratification:  Russell  v.  Walker,  150  Mass.  531,  15  Am.  St.  Rep. 
239.  23  N.  E.  383:  Hyde  v.  Cooper.  20  Vt.  552;  but  the  general  rule 
must  be  that  he  who  accepts  the  benefit  of  a  levy,  with  a  knowh^lge 
of  any  illegality  therein,  ratifies  the  acts  of  the  officer  and  becomes 
answ^erable  to  the  person  injured:  Cole  v.  Edwards.  .52  Neh.  711, 
72  N.  W.  1045;  ^lurray  v.  Binlnger,  3  Abb.  Dec.  330;  Brown  v. 
Bridges,  70  Tex.  GGl,  8  S.  W.  502;  Deal  v.  Bogue,  20  Pa.  St.  228, 
57  Am.  Dec.  702. 

When  an  offitx^r  seeks  indemnity  from  a  plaintiff  or  other  person 
who  directed  him  to  do  the  act  for  which  he  has  l»(>on  held  an- 
swerable, he  is  often  met  with  the  claim  tlmt.  conceding  his  con- 
tention to  be  otherwise  correct,  he  has  merely  established  that 
he  and  the  person  of  whom  he  seeks  indemnity  were  joint  tort 
feasors,  and  therefore  there  can  be  no  contribution  between  them. 
This  claim  must  be  conceded  if  the  act  of  tlie  officer  was  a  known 
wrong,  or,  in  other  words,  an  act  against  which  he  had  no  right 
to  demand  indemnity  before  committing  it  l)ut  if,  on  the  other 
liand,  it  was  not  known'  to  be  wrong,  and  was  involved  in  such 
Am.   St.    Rep.,   Vol.   LXXXIX.— 29 
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CITY  OF  EATOX  EAPIDS  v.  STUMP. 
[127  Mich.  1,  8G  N.  W.  438.] 

OFFICTIAL   BOND.— AN   ACTION   BY   A   THIRD   PERSON 

<'anTiot  be  niaintaiiuHl  on  an  otficial  bond,  unless  authority  therefor 
can  be  found  in  the  statute,     (p.  455.) 

Powers  &  Stine^  John  M.  Corbin,  and  Elmer  N.  Peters,  for 
the  appellant. 

J.  B.  Ilentlce  and  Russell  C.  Ostrancler,  for  the  appellees. 

*  LONG,  J.  Defendant  Stump,  on  the  twenty-sixth  day  of 
April,  1898,  was  duly  elected  to  the  oliice  of  marshal  of  the 
city  of  Eaton  Rapids  by  the  common  council.  He,  as  principal, 
and  defendants  Bradley  and  Vauglian,  as  sureties,  executed  a 
bond,  r\mning  to  the  city  of  Eaton  Eapids  in  the  penal  sum  of 
one  thousand  dollars,  as  required  by  the  charter  of  that  city ; 
the  condition  of  the  bond  being:  "That  if  the  said  F.  ilarion 
Stump  shall  well  and  faithfully  in  all  things  discharge  the 
duties  of  his  said  office  according  to  law,  and  shall  faithfully 
disburse  all  moneys  that  may  come  into  his  hands  by  virtue  of 
his  ^  said  office,  then  this  obligation  to  be  void;  otherwise  to 
be  and  remain  in  full  force  and  elTect." 

This  bond  was  filed  in  the  office  of  the  city  recorder,  and 
on  April  JJSth  Stump  qualified  and  entered  upon  the  duties  of 
his  office,  and  continued  to  so  act  as  marshal  up  to  the  time 
of  the  committing  of  the  grievanco?  complained  of. 

It  is  charged  in  the  declaration  tliat,  while  said  defendant 
.Stunip  was  so  acting  as  marshal  of  said  city,  he  did  unlawfully 
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third  parties  against  slierifTs  on  ofTicial  bonds;  and  section  9795 
provides:  "Suits  upon  the  olTicial  bonds  of  registers  of  tlie 
courts  of  equity,  clerks  of  the  supreme  court,  clerks  of  counties, 
registers  of  deeds  of  counties,  masters  in  chancery,  notari<>3 
public,  and  of  all  other  ofiicers  required  to  give  bond  to  tlie 
people  of  this  state,  in  relation  to  which  no  other  provision  of 
law  is  or  sliall  be  made,  may  be  prosecuted  by  any  person  ag- 
grieved by  any  delinquency  or  misconduct  of  such  ofTicers,  re- 
spectively, and  such  suits  shall  be  prosecuted,  and  judgments 
rendered  therein,  in  the  same  manner  herein  prescril)ed  in  rela- 
tion to  suits  on  the  official  bonds  of  shcriits,  and  with  the  like 
effect." 

There  are  other  classes  of  bonds  required  by  the  statute  to  bo 
given,  such  as  constables'  bonds,  which  by  section  2364  of  1 
Compiled  Laws,  make  the  officer  and  his  sureties  liable  "to  pay 
to  eacli  and  every  person  who  may  be  entitled  thereto  all  such 
sums  of  money  as  the  said  constable  may  ■*  become  liable  to  pay, 
....  or  on  account  of  any  misfeasance  of  the  said  const al)le 
in  the  discharge  of,  or  failure  of  said  constable  to  faithfully 
perform,  any  of  the  duties  of  his  said  office." 

A  county  treasurer  gives  a  bond  to  tlie  board  of  supervisors: 
Comp.  Laws,  sec.  2535.  The  bonds  of  county  clerks,  sheriiL^, 
county  surveyors,  notaries  public,  circuit  court  commissioners, 
as  well  as  bonds  of  other  officers,  are  required  by  the  statute  to 
run  to  the  people.  There  can  be  no  doubt  that  on  all  such  bonds 
the  statute  gives  a  right  of  action  against  the  officer,  as  well  as 
against  his  sureties,  to  any  third  person  who  may  have  a  cause 
of  action  against  the  officer  for  any  misfeasance  in  office..  With- 
out these  statutes,  no  right  of  action  on  the  bond  would  inure 
to  the  benefit  of  third  persons.  The  bond  in  this  case  runs  to 
the  city  of  Eaton  Eapids.  and  not  to  the  people.  The  rule  as 
stated  by  Murfree  on  Official  Bonds,  section  504,  is  as  follows: 
"The  primary  object  of  an  official  bond  is,  of  course,  to  protect 
the  interests  of  the  beneficiary  named  in  it — tlie  state,  county, 
corporation,  etc.,  as  the  case  may  be.  By  statute,  however,  it 
is  usually  provided  that  bonds  given  by  officers  to  states  and 
counties  shall  be  available  to  i)rotect  the  interests  of  ])rivate 
persons  who  may  be  aggrieved  by  the  breacli  of  such  bonds. 
They  cannot  be  used,  however,  for  these  purposes  in  cases  un- 
provided for  by  such  statutory  enactment." 

In  State  v,  Xichol,  8  Lea,  657,  the  action  was  brought  by 
third  parties  on  the  official  bond  given  by  the  clerk  of  the  county 
court.     The  court  said:  "The  bond  is  given  to  the  state;  is 
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tlie  courso  of  the  opinion  referred  to  the  case  of  Ing  v.  State, 
8  Md.  287,  and  quoted  from  it  as  follows :  °  "The  court  of  ap- 
peals held  in  Kiersted  v.  State,  1  Gill  &  J.  231,  that  the  uni- 
form practice  for  twenty  years  allowed  persons  interested  to 
bring  suits  on  bonds  taken  in  the  name  of  the  state,  although 
the  acts  of  assembly  under  which  they  are  required  to  be  exe- 
cuted contain  no  specific  provision  for  making  them  to  the  state, 
or  give  to  the  party,  in  language,  the  right  to  sue.  These  refer- 
ences are  sufficient  to  show  the  suit  was  properly  brought." 

Continuing,  the  court  said :  "The  laws  which  provide  for  the 
execution  of  bonds  similar  to  the  one  before  us  do  not  require 
them  for  the  purpose  of  protecting  the  rights  of  the  state  alone.' 
They  are  also  designed  to  secure  the  faithful  performance  of 
official  duties,  in  the  discharge  of  which  individuals  and  cor-  ■ 
porations  have  a  deep  interest,  and  therefore  they  should  have 
the  privilege  of  suing  such  bonds  for  injuries  sustained  by  them 
through  the  negligence  or  malconduct  of  the  officers.  Such 
doctrine  in  regard  to  public  official  bonds  we  consider  as  having 
been  long  established  in  Maryland,  whatever  may  be  the  law 
elsewhere." 

The  rule  in  the  above  case,  as  will  be  noticed,  was  based  upon 
the  construction  of  the  statute  fixing  the  condition  of  the  bond, 
and  the  long-established  practice  in  that  state.  Xo  case  cited 
by  the.learned  counsel  for  the  plaintiff  goes  further  than  this. 
We  think  the  general  rule  is  that  no  suit  can  be  maintained 
by  third  parties  on  an  official  bond  unless  some  authority  can 
be  found  in  the  statute  authorizing  it.  While  the  statutes  of 
this  state  do  not  in  express  terms  authorize  suits  by  third  par- 
ties on  constables'  bonds,  yet  the  form  of  the  bond  prescribed  by 
the  statute  would  undoubtedly  be  construed  as  authorizing  it. 
There  is  no  such  provision  of  the  statute  in  reference  to  the 
official  bond  of  the  marshal  of  the  city  of  Eaton  Rapids.  Xo 
such  provision  is  contained  in  the  charter  of  the  city. 

We  think  the  court  below  was  not  in  error  in  sustaining  the 
demurrer.  In  this  view  of  the  case,  it  is  not  important  to  dis- 
cuss the  other  questions. 

The  judgm.ent  below  must  be  affirmed. 

The  other  justices  concurred. 


Sureties  are  not  Bound  beyond  the  strict  terms  of  their  engage- 
ment: Town  of  Sah'in  v.  McCliutock,  Hi  lud.  App.  U5G,  59  Am.  St. 
Rep.  330,  40  N.  E.  39. 
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^V]len  llio  cars  were  loafled,  usually,  when  the  brakes  were 
loosened,  they  could  easily  be  run  outside  of  the  building,  wliere 
they  were  received  by  the  defendant  company;  but  sometimes  it 
Avas  necessary  to  go  into  the  building  for  them.  The  building 
ivas  erected  by  the  brick  and  tile  company,  and,  so  far  as  it  was 
kept  in  repair,  was  repaired  by  tkem,  the  railroad  company  ex- 
-ercising  no  control  over  tlie  building. 

The  {)laintiff  was  twenty-five  years  old.  He  had  been  a  brake- 
man  nearly  three  years.  He  was  in  the  employ  of  the  defend- 
ant, and  bad  made  four  trips  over  its  road  in  the  capacity  of 
^  brakeman  on  a  freight  train.  Tliese  trips  took  him  near  the 
building  in  question.  On  December  28,  1898,  the  main  pan 
of  the  train  was  left  near  the  station,  while  the  locomotive  and 
a  box-car  were  backed  ^^  upon  the  siding  for  the  purpose  of 
getting  two  flat-cars  that  were  under  the  lean-to.  The  plain- 
tiff was  instructed  to  make  the  cou])ling.  While  the  train  w<i- 
moving  slowly  ho  was  attempting  to.  remove  the  pin  from  a 
Jenncy  coupler,  which  was  attached  to  the  moving  car,  for  tl.'^ 
purpose  of  making  the  coupling  when  he  should  reach  the  c;ir- 
under  the  shod.  lie  had  got  but  eight  to  eighteen  feet  into 
the  shed,  when  a  portion  of  the  roof  fell,  and  he  received  the 
injuries  which  are  the  cause  of  this  litigation.  It  is  his  claim 
that  it  was  the  duty  of  the  defendant  to  furnish  him  a  reason- 
ably safe  place  to  work  and  to  keep  this  building  in  a  reason- 
ably safe  condition,  and  that,  not  having  done  it,  the  company 
was  guilty  of  negligence  which  gave  him  a  cause  for  action. 
The  negligence  is  stated  in  the  declaration  as  follows:  "Plaintiff 
alleges  that  said  defendant  wholly  failed  to  maintain  said  ])uil(l- 
ing  in  a  reasonably  safe  condition,  or  in  reasonable  repair,  but 
it  allowed  said  building  to  become  old,  rotten,  and  worn  out,  the 
roof  and  rafters  thereof  become  weak,  and  in  such  a  condition 
that  they  would  separate  from  whatever  substance  or  thing  they 
were  attached  to;  that  said  building  had  stood  so  long,  and 
was  in  such  a  condition,  that  it  was  rickety,  and  was  liable  at 
any  minute  to  fall  from  its  own  weight,  and  it  not  being  of 
sufficient  strength  to  hold  itself  together,  which  condition  was 
apparent  to  anyone  upon  any  reasonable  examination  of  the 
same;  and  this  })laintiff  alleges  that  it  was  the  duty  of  said  de- 
fendant to  have  examined  said  building,  and  to  have  ascer- 
tained its  condition,  but  that  said  defendant  wholly  failed  and 
neglected  to  make  any  such  examination." 

The  testimony  offered  by  the  plaintiff  was  to  the  effect  that 
the  building  was  not  properly  constructed  in  the  first  place. 
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X.  W.  270;  TTunn  v.  Michigan  etc.  R.  Co.,  7S  Mich.  513,  44 
N.  W.  502;  Harrison  v.  Ddroit  etc.  R.  R.  Co.,  79  Mich.  409, 
19  Am.  St.  Rop.  180,  44  X.  W.  1034;  Brown  v.  Gilchrist,  80 
Mich.  56,  20  Am.  St.  Rep.  49G,  45  X.  W.  82;  Balhof!  v.  Michi- 
gan etc.  R.  R.  Co.,  106  Mich.  606,  65  N.  W.  592. 

Wo  have  no  doubt  this  proposition  is  fully  sustained  by  the 
rulings  of  this  court.  Counsel  say  tlie  same  doctrine  applies 
when  a  railroad  comjjany  is  using  property  belonging  to  an- 
other company  or  to  someone  else:  Citing  1  Shearman  and  Red- 
field  on  Negligence,  sec.  196;  Wabash  etc.  Ry.  Co.  v.  Peyton, 
106  111.  534,  46  Am.  Rep.  705 ;  Stetler  v.  Chicago  etc.  Ry."'  Co., 
46  Wis.  497-,  1  X.  W.  112;  Stetler  v.  Chicago  etc.  Ry.  Co.,  49 
Wis.  609,  6  X.  W.  303,  and  other  cases. 

It  is  insisted  by  defendant  that  an  examination  of  these  cases 
shows  the  defects  resulting  in  the  injury  related  to  the  roadbed 
itself,  or  to  the  train  or  its  equipments,  and  for  that  reason 
do  not  apply  to  the  case  at  bar.  If  the  principle  determined 
by  these  cases  is  to  control,  we  think  it  cannot  be  said  that  the 
duty  of  the  company  to  maintain  a  safe  place  for  its  employes 
to  work  is  discharged  if  it  leaves  a  structure  over  its  tracks  in 
so  unsafe  a  condition  as  to  imperil  the  safety  of  an  employe 
whose  duty  it  is  while  employed  to  pass  under  it.  Was  it,  then, 
the  duty  of  the  company  to  its  employes  to  see  that  this  place 
where  it  built  its  track,  and  wliere  it  sent  its  employe  to  work, 
was  reasonably  safe?  In  Ross  v.  Township  of  Ionia,  104  Mich. 
320,  62  X.  W:  401,  it  was  held,  in  effect,  that,  in  building  an 
approach  to  a  bridge,  the  township  authorities  may  not  ignore 
surroundings,  but  are  bound  to  exercise  such  caution  as  existing 
circumstances  suggest.  If  tlie  duty  of  maintaining  this  spur 
was  a  duty  which  the  company  owed  to  its  employes,  it  will  not 
do  to  say  that  this  duty  was  performed  by  building  a  track 
which  had  no  defects  in  itself,  if  there  was  that  above  the  track 
which  endangered  the  safety  of  the  employe.  The  rule  is  es- 
tablished by  the  weight  of  authority  that,  when  a  railroad  ***■ 
company  runs  its  trains  over  tracks  owned  by  another,  the  com- 
pany is  bound  to  see  that  the  tracks  are  in  a  safe  condition : 
Stetler  v.  Chicago  etc.  Ry.  Co.,  46  Wis.  497,  1  X.  W.  112; 
Little  Rock  etc.  R.  R.  Co.  v.  Cagle,  53  Ark.  347,  14  S.  W.  89  ; 
Wisconsin  Central  Ry.  Co.  v.  Ross,  142  111.  9,  34  Am.  St.  Rep. 
49,  31  X.  E.  412;  Murray  v.  Lehigh  Yal.  R.  R.  Co.,  66  Conn. 
512,  34  Atl.  506.  See,  also,  Spaulding  v.  Granite  Co.,  159 
Mass.  587,  34  X.  E.  1134. 
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well,  OS  Va.  227,  81  Am.  St.  Rop.  722.  SH  S.  E.  444;  and  to  the 
tracks  of  othor  conipaiiios  which  its  oinployf'S  use:  Wisooiisin  Cent. 
R.  It.  Co.  V.  Koss,  142  111.  0,  HI  N.  E.  412,  ;M  Am.  St  Key.  49,  and 
cases  cited  iu  the  cross-refereuce  note  thereto. 


NOBLE  V.  BESSEMET^  STEAArSHTP  COMPANY. 
[127  Mich.  103.  80  N.  W.  520.] 

FELLOW-SERVAXT  —  CONTRTBT'TOUY  NEGLIOENCE 
OF.— If  a  servant  Is  injured  by  a  defective  tool,  the  fact  that  a 
fellow-servant  usinj?  it  with  him  knew  its  condition  does  not  relieve 
the  master  from  liability,     (pp.  407,  4()0.) 

INSTRFCTIONS— MANNER  OP  OIVINrx.— If  a  .ludffo.  In' 
gi\ing  requested  instructions,  says  that  "counsel  have  handed  me 
some  requests,  as  statinir  propositions  of  la\V  by  which  you  shoiild 
bo  pTuidod."  an  objection  that  he  fails  to  say  that  the  requests  are 
given  or  that  they  state  the  law,  is  unavailing,     (p.  470.) 

T.  A.  E.  &  J.  C.  Weadock,  for  the  appellant. 

Pierce  &  Kinnaro,  for  the  appellee. 

^^'*  MOORE,  J.  This  is  an  action  on  the  case  for  the  recov- 
ery of  damafrcs  on  account  of  the  loss  of  an  eye.  From  a  judg- 
ment of  four  thousand  dollars  obtained  by  plaintiff,  defendant 
has  brouglit  the  case  here  by  writ  of  error. 

Plaintiff  was  cm])loycd  as  a  calkcr  upon  a  vessel  being  con- 
structed at  F.  W.  Wliceler  &  Co.'s  yard  in  West  Bay  *««  City 
by  defendant,  ^yhecle^  &  Co,  had  commenced  the  work,  but, 
failing  in  the  performance  of  its  contract,  tlie  defendant  took 
the  yard  and  crew  and  proceeded  to  finish  it.  Plaintiff  com- 
menced working  for  Wheeler  &  Co.,  and  continued  when  defend- 
ant took  over  the  operation  of  the  yard.  Plaintiff  and  his  wit- 
nesses testified  that  on  July  26,  1898,  plaintiff  was  engaged  in 
striking  with  a  riveting  hammer  a  soft-head  held  against  a  rivet 
then  being  put  in  on  the  bulkhead  bar  of  a  vessel  by  one  John 
Lepan.  A  piece  of  steel  flew  from  the  soft-head  and  struck  him 
in  the  eye,  putting  it  out.  The  soft-head  in  question  was  made 
from  a  riveting  hammer,  and  it  is  claimed  tluit  the  head  which 
was  to  be  struck  with  the  riveting  hammer  was  not  properly  tem- 
pered. Plaintiff  had  been  a  riveter  for  four  years  and  upward, 
and  claims  he  knew  nothing  about  tlie  condition  the  soft-liead 
in  question  was  in.     The  defendant  furnished  the  tooLs  used  by 
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the  shop  until  the  time  Noble  was  hurt.     It  was  kept  in  a  keg, 

with  other  tools,  except  wlien  we  had  to  shift  from  one  boat  to 
•another.  I  did  not  tell  Xoble  that  I  did  not  think  it  was  a  safe 
tool  to  work  with,  because,  if  1  told  him,  he  would  have  quit, 
the  same  as  the  other  one  quit  before,  and  I  would  be  out  of 
work," 

Plaintiff  also  claimed  that,  at  the  time  of  the  injury,  he 
vas  striking  the  soft-head  as  riveters  usually  do,  and  Lepan 
was  holding  it  against  the  rivet  in  the  usual  way,  and  that  he 
did  not  know  the  dangerous  condition  of  the  soft-head.  The 
■defendant  denied- that  the  tool  was  not  reasonably  safe  for  use, 
and  also  denied  Lepan's  version  of  his  obtaining  the  tool. 

In  his  charge  to  the  jury,  after  stating  the  claims  of  the 
parties,  the  trial  judge  said: 

"The  claim  of  the  plaintiff — and  I  say  to  you  the  ojily 
ground  in  this  case  on  which  the  plaintiff  can  recover — is  ^^' 
the  claim  that  the  soft-head  which  he  struck  with  that  ham- 
mer was  not  a  safe  tool,  was  not  reasonably  safe  to  be  used 
by  men  engaged  in  riveting  as  these  men  were  at  that  time. 
Now,  a  hammer  or  soft-head  might  be  safe  when  given  out  to 
workmen,  and  it  might  become  unsafe  by  reason  of  its  use  bv 
them;  but  I  say  to  you  as  a  matter  of  law  in  this  case,  anil  1 
wish  you  to  distinctly  remember  that  part  of  it.  that  the  de- 
fendant in  this  case  is  not  liable  in  case  you  find  that  the  de- 
fect in  this  soft-head,  if  you  find  it  was  defective,  was  caused 
by  the  use  that  it  had  had.  The  plaintiff  claims  that  at  the 
time  Lepan  got  it  from  the  storehouse,  or  at  the  time  he  first 
commenced  to  use  it,  he  discovered  that  it  was  not  a  safe  tool 
to  use;  and  if  you  find  that  to  be  the  fact — if  you  find  that,  at 
the  time  Lepan  got  this  soft-head  from  tlie  storehouse,  it  was 
not  then  a  reasonably  safe  tool  with  which  to  do  the  class 
of  work  which  it  was  expected  by  the  defendant  Lepan  and 
those  associated  with  him  would  do — then  the  com]inny  is  neg- 
ligent. The  law  imposes  the  duty  upon  those  who  employ 
laborers,  and  who  furnish  them  with  tools  to  use,  to  see  to  it 
that  those  tools  are  reasonably  safe  and  fit  for  the  use  for 
which  they  are  intended ;  and  when  Lepan  went  to  the  store- 
house, if  he  was  given  this  tool  by  the  person  whose  duty  it 
was  to  keep  those  tools  and  deliver  them  out  to  the  men,  that 
was  a  representation  by  the  defendant  itself  that  that  tool  was 
reasonably  safe  and  fit  for  use. 

"Now.  it  appears  from  the  testimony  that  Lepan,  before 
he  used  it,  discovered  that  it  was  not  so,  as  he  claims.     That 
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it,  tliat  the  tool  was  nnsafe.  As  bearing  upon  that  question 
"whether  or  not  Noble  had  knowledge  that  his  tool  was  unsafe, 
if  you  find  it  was  unsafe,  you  have  a  right  to  consider  the  man- 
ner in  which  the  work  was  being  carried  on.  You  have  a  right 
to  consider  the  fact  as  to  whether  it  required  a  careful  examina- 
tion of  the  tool  itself  to  determine  its  condition,  or  whether 
one  could  tell  by  a  casual  glance  at  it.  You  have  heard  the 
testimony  of  the  witnesses.  And  even  though  you  may  find 
that  Noble's  attention  was  not  particularly  called  to  the  de- 
fect in  this  tool  by  Lepan,  if  you  find  as  a  fact  from  the  evi- 
dence, exercising  your  common  sense  as  applied  to  the  fact, 
that  Noble  did  know  as  to  what  the  condition  of  this  soft-head 
was  at  the  time  it  was  used  that  day,  and  that  he  knew  it  wa3 
unsafe,  then  I  say  to  you,  as  a  matter  of  law,  that  he  cannot 
recover  in  this  suit. 

"I  think  I  have  already  said  to  you  that  if  this  soft-head 
*^®  was  in  a  reasonably  safe  condition  for  use  at  the  time 
Lepan  got  it,  and  if  during  the  time  that  he  was  using  it,  by 
use  or  otherwise,  it  became  in  a  defective  condition,  and  un- 
safe and  unfit  for  use,  that  the  plaintilf  could  not  recover  in 
this  case.  In  that  case  the  negligence  of  his  fellow-servant, 
Lepan,  in  working  with  the  tool,  w^ould  be  counted  as  the 
negligence  of  the  plaintilf,  and  it  would  prevent  his  recovery. 
To  make,  that  plain  to  you,  perhaps  I  should  say  further,  if 
two  men  are  working  together  for  a  common  employer,  at  the 
same  class  of  work,  and  one  is  injured  through  the  negligence 
of  the  other,  of  course  the  employer  himself  is  not  responsible 
to  the  one  who  is  injured.  lie  does  not  guarantee  to  a  man, 
when  he  sets  him  to  work,  that  all  the  other  workmen  with 
whom  he  is  engaged  will  exercise  care  and  caution.  A  man, 
when  he  goes  to  work  among  a  number  of  others,  must  in  law 
be  held  to  realize  that  he  accepts  all  the  dangers  which  are 
naturally  incident  to  the  business ;  and  if  the  injury  in  this  case 
was  caused  by  the  negligence  of  his  fellow-servant,  Lepan,  then 
he  cannot  recover.  I  desire  to  make  that  particularly  clear  to 
you,  and  I  say  to  you  again,  if  you  find  that  this  soft-head  vras 
in  proper  condition  and  fit  for  use  at  the  time  Lepan  got  it, 
then  the  company  had  done  their  full  duty  to  Lepan  and  the 
plaintiff.  They  had  furnished  him  a  reasonably  safe  tool  for 
use,  and  if  Lepan  afterward  discovered  that  by  use  it  became 
unfit  for  use,  and  continued  to  use  it,  he  could  not  recover  had 
be  been  injured;  and  if  he  could  not  recover,  the  plaintiff  could 
not  recover,  because  his  injury  is  caused  by  the  negligence  of 
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it.  jVIr.  Goreoux  might,  of  courFO,  liave  been  called  by  either 
party.  The  plaintiff  would  have  a  right  to  call  him,  or  the  de- 
fendant would  have  that  right.  It  appears  by  the  statement  of 
counsel  that  he  is  outside  of  the  jurisdiction  of  this  courts 
that  he  is  in  New  York  state,  whore  he  could  not  be  readied 
by  a  subpoena  of  the  court;  and  1  say  to  you  that  unless  you 
find  as  a  fact  in  this  case  that  the  defendant  had  some  reason 
for  not  procuring  Gereoux  as  a  witness,  and,  even  if  they  had,- 
that  the  plaintiff  had  just  as  much  right  to  call  him  as  the  de- 
fense, and  you  shall  not  infer  anything  against  the  defense  in 
this  case  by  reason  of  their  omission  to  call  him  as  a  witness. 
He  is  not  a  party  to  the  case,  and  the  plaintiff  had  the  same 
right  to  call  him  as  the  defendant." 

Upon  the  trial  the  judge  was  re<]uested  to  direct  a  verdict 
in  favor  of  defendant.  It  is  insisted  that,  as  Lepan  knew  the 
hammer  was  a  defective  one,  it  was  negligence  ^^^  for  him 
to  use  it ;  that  he  was  a  fellow-servant  of  plaintiff;  and  that 
one  of  the  ordinary  risks  incident  to  the  employment  of  the 
plaintiff  was  the  negligence  of  his  fellow-servants,  and  for  that 
reason  the  plaintiff  cannot  recover:  Citing  Hefferen  v.  North- 
evn  Pac.  ]?.  R.  Co.,  45  Wum.  471,  48  N.  W.  1;  Eawley  v.  Cob 
liau,  00  ^lich.  31,  51  N.  W.  350;  Wachsmuth  v.  Electric  Crane 
€o.,  118  Mich.  275,  76  N.  W.  497.  We  do  not  think  those  au- 
thorities are  conclusive  of  this  case.  In  the  Hefferen  case  the 
court  said  that  the  condition  of  the  tool  was  the  ordinary  re- 
sult of  use:  "x\nd  if  a  workman  should  of  his  own  choice,  and 
unnecessarily,  nse  a  tool  thus  plainly  defective,  when  others 
were  provided  for  his  use,  he  is  not  absolved  from  the  con- 
sequences of  his  own  choice The  servant  may,  in  gen- 
eral, assume,  without  particular  inspection,  that  the  instru- 
ments which  he  is  thus  required  to  use  are  reasonably  safe ; 
but  when,  from  use,  they  have  become  obviously  defective  and 
unfit,  and  the  master  has  provided  others,  so  that  the  servant 
knows  that  ho  is  not  required  to  use  the  fdnnor,  the  reason  of 
the  law  holding  the  master  to  responsibility  is  inapplicable. 
....  According  to  the  evidence,  it  must  be  taken  as  a  fact 
that  the  servants  used  this  particular  tool  because  they  did 
not  choose  to  got  another." 

In  Eawley  v.  Colliau,  90  ^rich.  31,  51  N.  W.  350,  it  was  said: 

'The  hammer  which  caused  the  injury  had  been  in  use  for  a 

lono-  time,  and  its  condition  had  been  brought  about  by  such  use. 

"We  cannot  assume  at  a  matter  of  law  that  the  defendants 

were  negligent  because  this  sledge-hammer  was  lying  about  the 
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■if  such  rcsponsiLility  exists,  must  rest,  not  on  the  ground  that 
it  is  the  duty  </.  tlie  master  to  furni.-h  reasonal)ly  safe  means 
tfor  the  prosecution  of  tlie  work  which  his  servants  are  required 
to  do, but  upon  the  ground  that  he  is  chargeal)le  with  negligence 
in  suffering  dangerous  things  to  be  where  his  servants  may  be 
injured  by  them.  This  principle  is  ap})licable  under  many 
circumstances — as  in  respect  to  ^^^  concealed  dangers,  lik*  a 
pitfall.  Jt  cannot  be  applied  under  the  circumstances  here 
stated  without  ignoring  the  duty  of  the  servant  to  exercise  or- 
<linary  care  in  respect  to  matters  concerning  which  he  has  no 
Tight  to  assume  that  there  is. no  danger.  If  he  knows  that 
safe  tools  are  provided  for  his  use,  he  cannot  be  expected  to 
iise  those  which  have  beconie  so  defective  that  the  defects  could 
jiiot  be  overlooked." 

In  the  case  of  Taulmier  v.  Erie  R.  U.  Co.,  34  N.  J.  L.  1-31, 
:an  engine  broke  through  a  trestle,  killing  a  fireman.  It  was 
claimed  the  engineer  know  of  the  insecurity  of  the  trestlcwork, 
and  had  been  directed  not  to  go  upon  it.  It  was.  claimed  in 
that  case,  as  it  is  claimed  here,  that,  because  the  negligence  of 
the  fellow-servants  contributed  to  the  injury,  there  could  be  no 
recovery;  but  it  was  held  the  company  was  liable.  In  Ilunn  v. 
Michigan  Cent.  R.  R.  Co.,  :8  Mich.  513,  4-4  N.  W.  502,  Justice 
•Champlin  had  occasion  to  refer  to  this  case,  and  used  the  fol- 
lowing language:  "llie  defendant  requested  a  charge  to  the 
■effect  that,  although  the  jury  might  find  the  defendant  guilty 
of  negligence,  yet,  if  the  fellow-servant  of  deceased  contributed 
"to  produce  his  death,  the  plaintii!  could  not  recover.  Tliis  re- 
ouest  was  rightly  refused.  The  correct  rule,  and  the  reason 
for  it,  are  stated  in  Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L. 
155,  as  follows:  'The  servant  does  not  agree  to  take  the  chance 
of  any  negligence  on  the  part  of  his  employer,  and  no  case 
has  gone  so  far  as  to  hold  that,  where  such  negligence  contrib- 
utes to  the  injury,  the  servant  may  not  recover.  It  would  be 
both  unjust  and  impolitic  to  suffer  the  master  to  evade  the  pen- 
alty for  his  misconduct  in  neglecting  to  provide  properly  for 
the  securitv  of  his  servant.  Contributory  negligence,  to  defeat 
a  right,  of  action,  must  be  that  of  the  party  injured':  Grand 
Trunk  Rv.  Co.  v.  Cummings,  10(i  V.  S.  700,  l"  Sup.  Ct.  Rep.  493 ; 
Keegan  v.  Western  R.  R.  Corp.,  8  X.  Y.  175,  59  Am.  Dec.  476; 
Chicago  etc.  R.  Co.  v.  Swett.  4  5  111.  197,  92  Am.  Dee.  206;  2 
Thompson  on  Negligence,  981;  Perry  v.  Ijiinsing,  17  Ilun,  34; 
Buschv.  Buffalo  Creek  R.  R.  Co.,  29"  Hun,  112;  Gray  v.  Phila- 
<ielphia  etc.  R.  R.  Co.,  24  Fed.  1G8."  i^*  See,  also/Selleck  v. 
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to  why  Mr.  Gerooux  was  not  present,  and  concludes  by  saying 
■to  the  jury:  "You  sliall  not  infer  anytliing  against  the  defense 
in  ihis  case  by  reason  of  their  omission  to  call  him  as  a  wit- 
ness. He  is  not  a  ])arty  to  the  case,  and  the  plaiuiill  had  the 
same  right  to  call  him  as  the  defendant." 

We  do  not  think  the  jury  could  have  failed  to  understand 
this  plain  language. 

Oilier  questions  are  discussed  by 'counsel.  We  have  exam- 
ined them  carefully,  but  do  not  deem  it  necessary  to  refer  to 
them  further  in  this  opinion.  Many  questions  of  fact  were  in 
dispute.     We  think  they  were  properly  submitted  to  the  jury. 

Judgment  is  aflirmed. 

The  other  justices  concurred. 


The  Duty  of  a  Master  to  provide  his  sprvant  with  roaponably 
safe  tools,  appliances,  and  places  to  work  is  a  personal  one  which 
he  cannot  delej^ate  so  as  to  absolve  himself  from  resi)onsil)ility 
therefor:  Kdward  Hinos  Lumher  Co.  v.  Lij^as,  172  111.  315,  (>4  Am. 
St.  Kep.  \.\S,  50  N.  I'].  225:  Portance  v.  Lehijrh  Val.  Coal  Co.,  101 
Wis.  574,  70  Am.  St.  Rep.  1)32,  77  X.  W.  875;  Norton  v.  Volzke,  158 
111.  402,  4«J  Am.  St.  Rep.  107,  41  N.  E.  1080;  Nord  Deutschef  etc. 
Co.  V.  Ingonbregsten,  57  N.  J.  L.  400,  51  Am.  St.  Rop.  G04,'  31  Atl. 
G19.  The  rule  of  nonliability  on  the  part  of  an  employer  for  the 
negligence  of  a  fellow-servant  has  no  application  to  a  case  in  which 
the  negligence  in  question  is  the  master's  neglect  of  duty  in  fur- 
nishing safe  appliances  or  premises:  Chicago  etc.  R.  ll.  Co.  v. 
Maroney,  170  111.  520,  G2  Am.  St.  Rep.  31K>,  48  N,  E.  953. 


CASTQ-R  V.  B.\TEJ?. 

ri27  Mich.  285.  8G  N.  W.  810.1 

RES  .TFDICAT.V— IIAREAS  CORPUS.— If  on^  arrested  Tin- 
der a  body  execution  is  discharcod  on  habeas  corpus  prooeeduics 
at  which  his  adversary  appears  an<l  is  lieard.  the  adjudication 
therein  is  conclusive  in  a  subsequent  action  for  false  imprison- 
ment,    (pp.  471,  472.) 

Walker  &  Fitz  Gerald  and  Myron  II.  Walker,  for  the  appel- 
lant. 

James  A.  Lombard,  for  the  appellee. 

2«'"^  ^I()NTGO:\IKKY,  C.  J.  Thi?  is  an  action  for  false  im- 
prisonment. Tlie  defendant  recovered  a  judgment  against  the 
plaintiif  in  an  action  of  replevin,  and  subsequently  sued  out 
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WARNER  ELEVATOR  AIANUFACTURIXG  COMPANY  v. 
CAPITOL  INVESTMENT,  BUILDING  AND  LOAN" 
ASSOCIATION. 

[127  Mich.  323,  8G  N.   W.   828.] 

MECTTANICS  LIEN— THE  RESERVATION  OF  TITLE  ON 
THE  SALE  OV  CHATTELS  until  paymont  of  the  purchase  price 
Is  not  inconsistent  with  the  ripht  of  the  vendor  to  a  mechanic's 
lien  ajrainst  the  building  to  which  the  chattels  are  attached,  (pp. 
-473,  474.) 

MECHANIC'S  LIEN.— A  FUTILE  ATTEMPT  TO  EN- 
FORCE a  mechanic's  lien  does  not  preclude  the  vendor  of  ma- 
terials from  asserting  his  right  to  them  under  a  reservation  of 
title  until  the  purchase  price  is  paid.     (pp.  474,  475.) 

Smedley  &  Corwin,  for  the  appellant. 

Cahill  &  Wood,  for  the  appellee. 

32*  HOOKER,  J.  The  plaintiff  sold  an  elevator  and  at- 
tachments to  the  Imperial  Hotel  Company,  of  Peto.?key.  and 
€rected  it  in  its  hotel,  under  a  written  contract  reserving  title 
to  the  machinery  sold  in  the  plaintiff,  with  the  right  to  re- 
move it  in  case  of  a  failure  on  the  part  of  the  hotel  company 
to  pay  for  it.  The  contract  was  made  June  13,  1895.  and  it 
■was  shipped  eight  d;iys  later.  On  July  6,  1895,  the  hotel  com- 
pany horrowed  til'icen  thou.'^and  dollars  from  the  defendant, 
giving  a  mortgnge  upon  the  hotel  by  way  of  security,  which 
was  recorded  July  9,  1895.  The  erection  of  the  elevator  was 
completed  on  July  31,  1895.  Paymont  not  being  made  accord- 
ing to  the  terms  of  the  contract,  a  statement  of  lien  was  filed 
on  August  30,  1895,  and  on  February  24,  1896,  a  bill  of  com- 
plaint was  filed  to  enforce  the  lien.  A  copy  of  the  contract 
was  attached  to  the  bill  of  complaint,  and  lis  pendens  was  tiled; 
T3ut  the  proceedings  were  discontinued  before  this  action  was 
commenced,  *^25  tliough  after  defendant  had  acquired  title  to 
the  premises.  Defendant  did  not  foreclose  its  mortgage,  but 
•on  January  2G,  1898,  took  a  quitclaim  deed  of  the  premises 
from  the  hotel  company.  Subsequently  the  plaintilf  made  de- 
mand upon  the  defendant  for  the  elevator,  and,  possession  be- 
ing refused  by  it,  this  action  of  trover  was  commenced  to  re- 
cover its  value.  The  cau^o  was  tried  before  the  court  without 
a  jury,  and  findings  of  fact  and  law  were  filed.  The  court  held 
that  the  proceeding  to  enforce  the  lien  wa,s  inconsistent  with 
the  claim  of  title,  and  that,  having  elected  to  file  and  attempt 
to  enforce  a  lien,  the  right  to  claim  title  was  waived;  and  the 
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to  make  up  a  deficiency  by  procecdinfr?  against  the  real  estate 
under  tlie  statutory  lien.  ]Iowevcr  this  may  be  (and  we  inti- 
mate no  opinion),  it  does  not  follow  that,  in  all  cases  where  a 
futile  efTort  to  collect  the  claim  is  made,  the  creditor  is  there- 
after limited  to  the  remedy  first  sought  to  be  applied.  Thus, 
in  Fuller  v.  Byrne,  102  Mich.  461,  60  X.  W.  980,  where  a  judg- 
ment was  taken  for  the  purchase  price  of  a  piano,  it  was  held 
that  the  eilort  to  collect  the  debt  by  execution  against  the 
piano  did  not  preclude  the  judgment  creditor  from  setting  up 
and  relying  upon  his  title  to  the  piano.  It  is  not  an  answer  to 
say  that  the  contract  in  that  case  clearly  shows  the  intention. 
The  remedies  would  be  no  less  inconsistent  on  that  account. 
The  case  of  Kirkwood  v.  TToxie,  95  Mich.  G6,  35  Am.  St.  licp. 
549,  54  N.  W.  720,  holds  that  something  more  than  the  taking 
of  judgment  is  necessary  to  waive  a  right  to  a  statutory  lien. 
The  cases  are  numerous  which  hold  that  taking  other  security 
will,  ^*''  in  the  absence  of  evidence  to  the  contrary,  warrant 
the  presumption  that  the  lien  is  waived;  but  this  presumption 
yields  to  the  evident  intent  of  the  parties.  This  presumption 
is  not  to  be  indulged  where  there  is  only  the  substitution  of 
one  form  of  personal  liability  for  another:  Kirkwood  v.IIoxic, 
95  Mich.  6G,  35  Am.  St.  Rep.  549,  54  N.  W.  720,  and  cases 
cited;  Hooven,  Owens  &  Rentschlcr  Co.  v.  Featherstone,  99 
Fed.  ISO.  The  doctrine  is  indorsed  in  Peninsular  General 
Electric  Co.  v.  Xorris,  100  Mich.  506,  59  N.  W.  151. 

The  fallacy  in  this  case  is  in  the  premise  that  the  enforce- 
ment of  a  statutory  lien  necessarily  implies  that  the  debtor  has 
acquired  absolute  title  to  tlie  materials  constituting  the  basis  of 
the  lien.  We  have  seen  from  the  authorities  cited  that  both 
liens  may  exist  up  to  the  point  of  an  attempt  to  enforce  one  or 
the  other.  Why  should  the  attempt  to  apply  the  entire  prop- 
erty (i.  e.,  land  and  materials)  to  the  extinction  of  the  debt,, 
under  the  statute,  preclude  the  subsequent  attempt  to  assert 
the  lien  upon  the  material  under  the  reservation  of  title  for 
the  purpose,  when  the  greater  remedy  fails?  The  former  rests- 
upon  the  assumption  that  the  land  owner  has  acquired  such  a 
title  as  sets  the  statute  in  operation.  We  have  seen  that  :> 
conditional  title  will  do  this,  and,  if  this  is  so.  does  it  neces- 
sarily follow  that  an  attempt  to  enforce  the  statutory  lien  is  a 
recognition  of  more  than  the  title  necessary  to  its  creation,  i.  e., 
a  conditional  title?  We  think  not:  and  that  being  so,  there  is 
no  inconsistency  in  afterward  resorfinfr  to  the  reserved  lien  for 
the  same  purpose  sought  to  be  accomplished  by  the  futile  pro- 
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this  case  of  any  such  indcpondcnt  contract.  rhiintilT  is  not 
seeking  to  recover  upon  a  quantum  meruit,  but  upon  a  con- 
tract. Whether  the  court  erred  in  excluding  testimony  of  a 
parol  contract  before  the  execution  of  the  written  one  upon 
Sunday  is  not  before  us.  That  ruling  was  in  favor  of  the  de- 
fendant, and  against  the  contention  of  the  appellee.  The 
declaration  is  not  for  the  apparatus  alone,  but  for  "installing 
an  electric  plant."  The  contract  contained  many  conditions 
and  stipulations  other  than  the  purchase  of  the  apparatus.  Or- 
dinarily, the  rule  is  that,  when  parties  have  reduced  their  con- 
tract to  writing,  that  controls,  and  prior  negotiations  are  inad- 
missible. Whether  the  plaintiff  can  abandon  the  written  ^^^ 
contract  because  executed  upon  Sunday,  and  rely  upon  a  parol 
contract  previously  executed  upon  a  week  day,  is  a  question 
upon  which  we  are  not  required  to  express  an  opinion.  T  have 
made  considerable  search,  and  have  failed  to  find  a  case  involv- 
ing this  question.  Xeither  are  we  called  upon  to  pass  upon 
the  question  of  the  efTect  of  the  duplicate  contract  being  signed 
by  the  president  and  treasurer  at  the  home  olBce  of  the  plain- 
tilT,  in  Massachusetts.  If  this  contract  was  not  binding,  ac- 
cording to  the  testimony  of  Mr.  Todd,  until  signed  by  them, 
was  it  binding  without  notice  to  defendant  that  it  had  been 
signed  by  them?  If  plaintiff  did  not  notify  defendant  that  it 
was  signed  by  them,  but  carried  out  the  contract  as  executed 
by  its  secretary  and  defendant,  is  it  not  bound  by  the  action  of 
its  secretary  in  executing  and  delivering  the  contract  on  Sun- 
day ?  These  are  questions  not  discussed.  We  suggest  them,  as 
they  may  arise  upon  a  new  trial. 
Judgment  reversed  and  new  trial  ordered. 

The  other  justices  concurred. 


Sunday  Contract. — The  better  rule  seems  to  be  that  a  contmct 
entered  into  on  Sunday  may  be  ratified  on  a  secular  day.  It  then 
becomes  as  valid  and  binding  as  though  entered  into  in  the  first 
instance  on  a  week  day:  See  the  extended  note  to  Henry  Christian, 
etc.  Assn.  V.  Walton,  59  Am.  St  Rep.  642. 
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not  recover  at  all."  An  original  note,  "payable  when  able," 
does  not  mature  until  the  maker  has  become  able;  and  bid 
ability  to  pay  must  be  shown  by  the  holder:  Veasey  v.  Keeves, 
6  Ind'.  406. 

There  is  an  irreconcilable  conflict  in  the  decisions  as  to  what 
language  is  sufTicicnt  to  renew  an  obligation  barred  by  the  stat- 
ute. Chief  Justice  Shaw,  in  Sigoumey  v.  Drury,  14  Pick.  387, 
said  that  it  was  quite  impossible  wholly  to  reconcile  them.  We 
think,  however,  that  the  weight  of  authority  is  against  the 
proposition  that  a  conditional  promise  like  this  satisfies  the 
statute.  l[r.  Wood  says:  "If  a  debtor  annexes  any  qualification 
or  condition  to  his  acknowledgment  or  promise,  it  will  not  be 
operative  to  remove  the  statutory  bar  without  proof  of  its  per- 
formance; and  a  contrary  rule  would  nullify  the  principle  upon 
which  the  doctrine  relating  to  acknowledgments  rests.  It 
is  not  the  acknowledgment  of  itself  which  revives  the  debt, 
but  the  promise  which  the  law  raises  from  the  acknowledg- 
ment; '***^  and,  if  that  is  conditional,  it  follows,  as  a  matter 
of  course;  that  the  debt  can  only  be  revived  subject  to  .such 
conditions.  The  debtor,  after  the  statute  has  run,  is  mas- 
ter of  the  situation.  If  the  creditor  expects  to  recover  any 
portion  of  the  debt,  he  mu&t  take  it  upon  such  terms  as  the 
debtor  sees  fit  to  dictate":  1  Wood  on  Limitations,  sec.  77. 

Randolph  says:  "The  acknowledgment  or  promise  to  pay 
must  not.be  conditional,  or,  if  conditional,  the  condition  must 
be  shown  to  have  been  performed":  3  Kandolph  on  Commercial 
Paper,  sec.  IHlfi. 

Under  conditional  promises  similar  to  this,  the  fi^llowing 
among  other  courts  have  held  that  the  promise  cannot  avail 
except  upon  proof  of  the  performance  of  the  condition:  Rich- 
••ardson  v.  Rricker,  7  Colo.  58,  49  Am.  Rep.  344,  1  Pac.  433; 
Wilcox  V.  Williams,  ^  Xov.  2nf>:  Parker  v.  Butterworth.  -Ifi  X. 
J.  L.  244,  50  Am.  Rep.  407;  Chambers  v.  Carland,  3  C.  Greene, 
322.  See,  also,  the  authorities  cited  in  13  Am.  k  Eng.  Ency. 
of  Law,  754,  755,  and  in  the  text-books  above  cited  ;  Perkins  v. 
Cheney,  114  Mich.  5fi7,  68  Am.  St.  Rep.  495,  72  X.  W.  595. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 


liimitations. — A  New  Promise,  to  take  a  case  out  of  the  statute 
of  limitations,  must  be  unqualified  and  uncondition'al:  Kensincion 
Bank  v.  Patton.  14  Pa.  St.  470.  ,"i.3  Am.  Dec.  .504;  Pieree  v.  Sey- 
mour. 52  Wis.  272.  ."^S  Am.  Rep.  7.37:  Harlan  v.  Rornie.  22  Ark. 
217,  76  Am.  Dec.  428.     See,  in  this  connection,  Nelson  v.  Hanson, 
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There  is  no  question  but  that  the  deceased  died  a  bachelor. 

The  cause  was  tried  in  the  circuit  court  before  a  jury  on  ap- 
peal, and  a  judgment  entered  on  a  verdict  finding  the  instrument 
above  set  forth  to  be  the  last  will  and  testament  of  Jacob  E. 
Embody,  doceascd.  The  administrator  of  the  estate  has  ap- 
pealed. TTis  counsel  say  in  their  brief  that  but  two  questions 
are  raised,  to  wit:  "1.  Does  this  paper  constitute  a  will,  even 
if  properly  executed  and  witnessed  ?  2.  Did  the  court  err  in 
the  admission  and  exclusion  of  testimony  which  was  offered 
showing  that  the  will  was  properly  executed  and  witnessed  ac- 
cording to  the  statute,  and  was  that  question  of  fact  properly 
submitted  to  the  jury?" 

**^  The  proponent  of  the  will  called  James  Petterson  as  a 
witness.  lie  testified  that  he  came  to  the  house  of  one  Mr. 
Ferris,  at  Lengsville.  on  February  19,  1898;  that  he  saw  the 
deceased,  Jacob  E.  Embody,  upstairs  in  the  house,  and  talked 
with  him  awhile,  when  deceased  tapped  on  the  window  and  called 
Edwin  Hover,  the  other  witness  to  the  will,  who  came  up;  that 
the  pap.er  here  claimed  to  be  the  will  of  Mr.  Embody  was  then 
signed  in  his  presence  by  Embody,  and  that  he  and  Hover 
signed  as  witnesses  to  it  at  Mr.  Embody's  request;  that  the 
witnesses  both  signed  at  the  request  of  Embody,  and  in  his  pres- 
ence, and  in  the  presence  of  each  other ;  that  Hover  wrote  the 
words,  "Dated  at  Lengsville,  Bay  county,  Michigan,  this  19th 
day  of  February,  A.  D.  1898,"  at  the  request  of  Mr.  Embody; 
that  Embody  then  requested  Hover  to  take  the  paper  and  keep 
it  until  he  (testator)  died  or  got  l)olter.  and  if  he  died  it  was 
to  be  given  to  Mr.  Ferris,  and  if  he  lived  it  was  to  be  returned 
to  deceased. 

Edwin  H.  Hover,  the  other  witness  to  the  paper,  was  called, 
and  testified  that  he  had  known  !Mr.  Embody,  the  testator, 
about  a  year ;  that  it  was  his  signature  to  the  will ;  and  that  the 
date  looked  like  his  handwriting,  but  that  he  was  not  positive 
it  was  his  handwriting.  He  further  testified  that  he  signed  the 
paper  at  his  home,  near  Hnionville.  about  a  year  after  it  was 
dated  (that  is,  about  the  Gth  or  Tih  of  March,'  1899)  ;  that  Mr. 
Ferris  brought  the  paper  to  him  and  asked  him  to  sign  it;  that 
Ferris  told  him  that  he  wrote  the  body  of  it.  but  that  Embody 
died  so  suddenly  tliey  did  not  get  it  quite  finislii'd.  and  that  he 
(Ferris)  knew  it  was  all  right,  and  he  (witness)  supposed  it 
was  all  right,  and  signed  it;  that  the  other  witness  (Petterson) 
was  not  there,  anr]  Embody  was  not  there.  On  his  further  ex- 
amination the  witne=;c;  to-tifiorl  that  if  he  testified  on  the  hear- 
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it  was  a  mere  promise  or  agreement  to  pay.  A  subsequent  par- 
tial examination  somewhat  changed  my  view^,  and  I  charge  you, 
as  a  matter  of  law,  that  it  is  a  will ;  that  is,  if  it  is  proved  to  bo 
properly  executed.  If  it  were  a  claim  against  the  estate,  it 
would  come  in  for  its  share  of  the  money  with  the  other  credi- 
tors, and  might  consume  all  the  estate,  and  might  be  of  value 
to  the  amount  of  the  whole  face  of  it,  unless  the  debts  exceed 
the  whole  value  of  the  estate.  But,  as  a  will,  it  is  subjeot  to  all 
debts  of  the  estate  before  the  legatee  gets  anything,  and  no  in- 
justice would  be  done  if  it  is  allowed  as  a  will  or  claim,  provid- 
ing it  is  honest  and  just. 

"Xow,  in  regard  to  the  proof  of  this  will:  You  have  heard 
the  testimony  of  Petterson.  He  was  on  tlie  stand  as  a  witnees. 
You  saw  how  he  behaved  and  heard  what  he  had  to  say,  and, 
no  doubt,  observed  his  method  of  giving  his  testimony.  If  yoti 
believe  Mr.  Petterson,  you  may  find  in  favor  of  this  will.  But 
before  you  can  find  in  favor  of  the  will,  you  must  find  that 
both  Petterson  and  Hover  signed  this  will  as  witnesses  at  the 
time  that  Petterson  says  he  signed  it.  Now,  in  support  of  that 
view  of  the  case,  this  may  be  said:  The  testimony  of  this  boy 
was  given  before  the  probate  court  some  time  ago.  There  he 
testified  substantially  the  same  as  Petterson  testified,  according 
to  his  own  testimony  and  the  testimony  of  Judge  Wright.  The 
-events  about  which  he  spoke  were  more  recent  in  his  recollec- 
tion then  than  they  are  now,  or  will  be  at  any  later  day  than 
that  date.  I  do  not  see  in  the  case  (it  has  not  leaked  out,  at 
least)  what  inducement  or  temptation  was  held  out  to  this 
boy  to  commit  perjury  at  that  time,  or  to  make  a  forgery  by 
signing  the  will  as  a  witness,  because  it  is  a  forgery  to  attest  a 
will  that  is  false.  Now,  you  will  consider  that  in  regard  t<>  his 
testimony.  He  was  living  up  there  in  tliat  neighborhood;  he 
was  well  acquainted  with,  and  near  neighbor  to,  the  parties  in- 
terested; and  his  name  appears  upon  that  instrument,  and  he 
appeared  before  the  probate  court  and  testified  to  it.  Now,  so 
far  there  would  seem  nothing  unusual  about  him,  or  the  evi- 
dence that  he  gave,  or  the  things  that  he  did.  If  anybody  else 
had  done  it,  it  would  be  a  very  natural  thing  to  do.  But  he 
says  that  he  swore  falsely  before  the  judge  of  probate;  that  he 
never  witnessed  the  will  until  the  day  before  the  8th  of  March 
last — the  7th  of  "March — when  Mr.  Ferris  and  some  one  else 
came  to  him,  ^"*^  down  in  Fairgrove,  and  told  him  that  he 
knew  that  the  will  or  paper  contained  the  last  wishes  of  Mr. 
Embody,  which  he  assented  to,  and  thought  there  was  no  harm 
-in  signing  it.     Now,  it  is  possible  that  the  boy  was  innocent  ia 
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keeping  -vrhen  the  execution  of  the  will  was  finished.  The 
Ferris  boy  testified  that  he  worked  some  days  to  pay  up  a  debt 
of  his  father  to  Hover,  and  that  he  saw  the  will;  that  this  man 
told  him  that,  when  he  had  worked  out  tlie  debt,  he  was  going 
to  give  it  to  his  father.  Xow,  these  are  confirmatory  circum- 
stances that  you  may  consider,  always  bearing  in  mind  that,  to 
sustain  this  will,  you  have  got  to  find  that  it  was  signed  at  the 
time  Petterson  signed  it,  in  the  presence  of  the  deceased,  at  his 
request,  and  in  the  presence  of  each  other.  If  you  do  not  find 
that  fact,  you  will  find  against  the  will.  If  you  do  find  it,  you 
will  find  in  favor  of  the  will.  And  it  seems  to  me  that  that  is 
the  critical  point  in  the  case,  and  so  far  as  the  testimony  tends 
to  confirm  that  view  of  it,  or  tends  to  disaffirm  that  view,  you 
ought  to  consider  it  carefully.  If  you  find  a  verdict,  it  will 
■either  be  that  you  find  in  favor  of  the  will  or  that  you  find 
against  the  will.  Put  it  in  those  words,  and  the  court  will  un- 
derstand by  that  that  you  find  that  no  will  was  executed  or 
proved,  or  you  will  find  that  this  will  was  executed." 

Section  D'^GG  of  3  Compiled  Laws  provides:  "No  will  made 
within  this  state,  except  such  nuncupative  wills  as  are  inentioiied 
in  the  following  section,  shall  be  effectual  to  pass  any  estate, 
whether  real  or  personal,  nor  to  charge  or  in  any  way  affect  the 
£ame,  unless  it  be  in  writing  and  signed  by  the  testator,  or  by 
«ome  person  in  his  presence  and  by  his  express  direction,  and 
attested  and  subscribed  in  the  presence  of  the  testator  by  two 
or  more  competent  witnesses." 

It  is  the  contention  of  counsel  for  contestant  that  this  paper 
does  not  constitute  a  will ;  that  if  it  was  ever  executed,  it  is 
nothing  more  than  a  duebill  or  an  acknowledgment  of  a  debt  of 
•eight  hundred  dollars  owing  to  Miss  Ferris  by  the  deceased. 
We  cannot  agree  with  this  construction  of  the  paper.  It  is  a 
will,  and  not  an  acknowledgment  of  a  debt.  If  it  were  a  due- 
bill  or  an  acknowledgment  of  a  debt,  **'•'•  it  could  not  liave  be  n 
defeated  by  the  marriage  of  the  testator.  It  was  to  take  effect 
only  at  the  death  of  the  testator.  It  was  said  in  Lauten- 
schiager  v.  Ijautenschlager,  SO  :Mich.  202,  45  N".  W.  147:  "The 
form  of  any  instrument  is  of  little  consequence  in  determining 
whether  it  is  a  will  or  not.  If  it  be  executed  with  the  formali- 
ties required  by  the  statute,  and  if  it  is  to  operate  only  after  the 
death  of  the  maker,  it  is  a  will."  Many  cases  are  cited  in  that 
case  in  support  of  the  above  proposition,  to  which  attention  is 
called:  Woerner's  Law  of  Administration,  *61,  and  notes. 

The  jury  found,  under  proper  instructions,  that  it  was  the 
intention  of  Jacob  E.  Embodv  to  will  to  Kubie  Ferris  the  sum 


[Mick 

.jii?.,ucaLli,  on- 
[he.  finding  is 
.the  record  in 
-f'-was  fairly 


Ys;.,nn  In- 
'•.;to  Ynke 


July,  1901.]  Ferris  v.  Neville.  487 

prehonsively  and  accurately  defined,  a  will  is  a  declaration  of  the 
intention  of  a  person  as  to  what  he  woTild  have  done  after  his 
death  in  respect  to  tlie  distribution  of  his  property,  the  admin- 
istration of  his  estate,  or  the  guardianship  of  his  children':  Ward 
V.  Ward,  104  Ky.  857,  48  S.  W.  411;  Thomas  v.  Williams,  9  Fla. 
280;  Miller  v.  Millw,  32  La.  Ann.  437;  Wardwell  v.  Ward  well.  9 
Allen,  518;  Dreisbach  v.  Serfass,  12G  Ta.  St.  32,  17  Atl.  513;  Ex 
parte  II Chester,  7  Ves.  348,  370. 

b.  Necessity  of  Disposition  of  Property. — Most  definitions  of  a 
will  restrict  its  application  to  instruments  disposing  of  property. 
An  instrument  simply  nominating  an  executor,  however,  and  au- 
thorizing him  to  dispose  of  the  decedent's  estate.  Is  a  will:  Barber 
V.  Barber,  17  Ilun,  72.  But  it  has  been  held  that  an  instrument 
appointing  a  guanlian  for  the  children  of  the  maker,  without  any 
disposition  of  property,  is  n"ot  entitled  to  probate  as  a  will:  Will- 
iams V.  Noland,  10  Tex.  Civ.  App.  629,  32  S.  W.  328;  In  the  Goods 
of  Morton,  3  Swab.  &  T.  422.  And  an  insti'ument  excluding  a 
6on  of  the  author  from  participation  in  his  estate,  yet  making  no 
disposition"  thereof,  is  not  a  will:  Coffman  v.  Coffman,  85  Va.  450. 
8  S.  E.  672.  It  has  also  been  held  that  a  man  cannot  dispose  of 
his  dead  body  by  will,  since  there  is  no  property  In  it:  Enos  v. 
Snyder,  131  Cal.  68,  82  Am.  St.  Rep.  330,  63  Pac.  170;  Williams 
V.  Williams,  L.  R.  20  Ch.  Div.  659.  Compare  the  monographic  note 
to  Keyes  v.   Koukel,  75  Am.   St.   Rep.  425. 

c.  Essential  Characteristics.— The  essential  characteristic  of  a 
will  is,  that  it  operates  only  upon'  and  by  reason  of  the  death  of 
the  maker.  Up  to  that  time  it  is  ambulatory  and  revocable.  By 
its  execution  the  author  has  parted  with  no  rights  nor  devested 
himself  of  no  interest  in  or  control  over  his  property,  and  no  rights 
have  accrued  to,  and  no  estate  has  vested  In,  any  other  person. 
The  death  of  the  maker  for  the  first  time  establishes  the  char- 
acter of  the  instrument.  It  then  ceases  to  be  ambulatory,  acquires 
a  fixed  status,  and  operates  as  a  transfer  of  title.  An  instrument 
which  is  to  operate  in  the  lifetime  of  the  donor,  and  to  pass  an 
interest  in  his  property  before  hib  death,  even  though  its  absolute 
enjoyment  by  the  donee  is  postpontn^l  till  the  death  of  the  donor, 
or  even  if  it  is  contingent  upon  the  sui'vivorship  of  the  donee,  is  a 
deed,  contract,  or  gift,  and  not  a  will.  It  Is  essential  to  a  will 
that  it  should  be  made  to  depend  upon  the  death  of  the  maker  to 
<'onsummate  it,  up  to  which  time  it  Is  inoperative  and  revocable: 
;Gillham  v.  Mustin,  42  Ala.  365;  Daniel  v.  Hill.  52  Ala.  430;  Refeld 
V.  Bellette,  14  Ark.  148;  Nichols  v.  Emery,  100  Cal.  323,  50  Am. 
St.  Rep.  43,  41  Pac.  lOSJ);  Kirkpatrick  v.  Kirkpatrick,  6  Houst. 
(Del.)  569;  Jones  v.  Morgan,  13  Ga.  515;  Pelley  v.  Earles  (Ky.), 
55  S.  W.  550;  Carey  v.  I>ennis,  13  Md.  1;  McDnniel  v.  Johns,  45 
Miss.  632;  Matter  of  Diez.  50  N.  Y.  88:  Rochester  Sav.  Bank  v. 
Bailey,  69  N.  Y.  Supp.   163,  34   Misc.   Rep.  247;   Egerton  v.   Carr, 
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2.  How  Ascertained.— The  Intention  of  the  maker,  then,  Is  the 
key  to  the  interprotiition  of  an  instrument  of  doubtful  tosbimentary 
character.  This  intention  usually  is  to  be  Katherod  from  the  terms 
■of  the  entire  instnnnont,  construed  together,  and  always  so  when 
its  provisions  are  plain  and  clear,  but  extrinsic  evidence  may  he 
received  to  enable  the  court  to  place  itself  in  the  position  of  the 
r>arties  in  order  to  inten^ret  doubtful  and  anibifruous  provisions. 
The  intention  may  be  ascertained,  not  only  from  the  inistrument 
itself,  but  from  all  the  facts  and  circumstances  surrounding  the 
parties  and  attending  the  execution"  of  the  instrument:  Ilice  v. 
Kice,  (58  Ala.  210;  Tuttle  v.  Raish  (Iowa),  nO  N.  W.  00;  I?ecbe  v. 
ISIcKenzie,  19  Or.  290,  24  Pac.  230;  Kisecker's  Estate,  190  Pa. 
St.  470.  42  Atl.  880;  Parlier  v.  Stephens  (Tex.  Civ.  App.),  39  S. 
W.  104.  Parol  evidence  may  be  received,  to  aid  In  arriving  at  the 
Intention  of  the  maker  and  the  character  of  the  instrument,  when 
such  intention  is  not  clearly  and  satisfactorily  expressed  in  the 
writing  itself:  Clarke  v.  Ransom,  50  Cal.  595;  Kolleher  v.  Kernnn, 
€0  Md.  440;  Egerton  v.  Oarr,  94  N.  O.  G48,  55  Am.  Rep.  C'W); 
Witherspoon  v.  Witherspoon,  2  McCord,  520.  Such  evidence  is 
admissible  to  show  that  the  maker  did  not,  at  the  time  of  siirn- 
ing  an  instrument,  understand  it  was  a  will  or  intend  that  it  should 
operate  as  such:  Barker  v.  Coniins,  110  Mass^  477.  488.  Testimony 
of  his  conversation  at  that  time  may  be  received  to  show  his  in- 
tention: Wareham  v.  Seller,  9  Gill    &  J.  98. 

III.  Testamentary  "Writings  in  Various  Forms. 
a.  Materiality  of  Form  in  General.— It  Is  well  undc^rstood  that 
the  formalitlos  proscribenl  by  statute  in"  the  execution  of  wills 
must  be  ol)served  in  order  to  make  them  effective  and  valid  testa- 
mentary instruments:  In  re  "Walker,  110  Cal.  387,  52  Am.  St.  Rep. 
104,  42  Pac.  815;  Chaffee  v.  Baptist  Missionary  Convention.  10 
Paige,  85,  40  Am.  Dec.  22.":  Peake  v.  .Tonkins,  80  Va.  293;  Roberts 
V.  Coleman,  37  W.  Va.  143,  10  S.  E.  482.  However,  if  the  statu- 
tory requirements  are  complied  with  in  the  execution  of  an  in- 
strument, its  form  is  of  little  consequence  in  determining  whctlier 
or  not  it  is  testamentary:  Lautenschager  v.  Lautonschager,  80 
Mich.  285,  45  N.  W.  147.  But  while  courts  indulge  in  no  inconsider- 
able liberality  in  con«;truing  and  giving  effect  to  the  intent  of  tes- 
tamentary i>apers  without  strict  requirements  of  form  and  techni- 
cality, of  course  not  every  writing  rises  to  the  dignity  of  a  tes- 
tamentary instrument.  If  an  instrument  is  neither  testamentary 
in  form  or  substance,  there  is  no  intrinsic  evidence  that  it  was 
intended  as  a  will;  and  if  there  is  no  other  evidence  to  show  that 
it  was  intended  as  a  posthumous  disposition  of  property,  it  can- 
not be  a  will:  Lungren  v.  Swartzwelder,  44  Md.  482;  Young  v. 
AVark,  TO  Miss.  829,  25  S<nitli.  GOO;  Patterson  v.  English,  71  Pa. 
St.  454;  Jacoby's  Estate,  190  I'a.  St.  382,  42  Atl.  1020;  Johnson 
V.  Johnson,  103  Tenn.  32,  52  S.  W.  814, 
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do  with  It  according  to  her  best  will  without  partiality  toward  hor 
children.  This  I  have  written  with  good  sound  mind,  and  set 
my  name  to  it":  Shad's  Appeal,  88  Pa.  St.  Ill;  "This  article  is 
to  certify  tliat  if  E.  S.  survive  me,  I  b(Hiuoath  him  one  thousiin'd 
dollars  of  my  proiierty— free  from  any  lieu  or  encumbrance.  To 
the  above  bequest  I  herewith  set  my  hand  and  seal  this  lirst  day 
of  June,  1888":  Swann'  v.  Ilousmau,  90  Va.  810,  20  S.  E.  830;  a 
letter  of  attorney,  authorizing  persons  therein  named  to  admin- 
ister upon  the  party's  estate  after  his  death:  Rose  v.  Quick,  30  Pa. 
St.  225;  an'  assignment  in  considcTation  of  one  dollar  and  love  and 
affection,  to  a  daughter  of  all  one's  property  to  take  effect  at 
death:  Robinson  v.  Brewster,  140  III.  049.  33  Am.  St.  Rep.  20.'), 
30  N.  E.  683;  an  indorsement  by  the  holder  of  certificates  in  a 
beneficial  order,  givin'g  her  children  all  her  interest  therein  at  her 
death,  and  appointing  an  executrix  to  receive  payment  thereof: 
Grand  Fountain  etc.  v,  Wilson',  90  Va.  594,  32  S.  B.  48;  and  a 
writing  in  form,  substantially,  "I,  A,  out  of  my  love  for  my  sister 
B,  do  agree  to  make  her  my  heir  if  she  outlives  me;  and  I,  B,  out 
of  love  for  my  sister  A,  do  agree  to  make  her  my  heir  If  she 
outlives  me":  Evans  v.  Smith,  28  Ga.  98,  73  Am.  Dec.  751. 

c.  Wills  in  the  Form,  of  Transfers  of  Bank  I>eposits.— The  qnf>- 
tion  sometimes  arises  as  to  whether  a  transfer  of  a  bank  deposit 
is  a  gift  or  a  testamentary  disposition  of  the  fund.  If  the  donor 
does  not  mean  to  relinquish  his  right  to  use  the  money  on  deposit 
during  his  lifetime  but  to  keep  control  of  it,  and  on  his  death  tl;<' 
funds  or  what  remain'  of  them  to  go  to  the  doneo,  then  there  is 
an  attempted  testamentary  disposition  of  the  money  which  will 
be  ineffectual  unless  the  statute  of  wills  is  complied  with:  Main's 
Appeal,  73  Conn.  G38,  48  Atl.  905:  Dougherty  v.  Moore,  71  Md.  248,  17 
Am.  St.  Rep.  524,  18  Atl.  35.  The  changing  of  an  account  in  a  bank 
from  the  name  of  a  husl>and  to  that  of  a  husband  and  wife,  and 
the  writing  of  an  agreement  at  the  head  of  the  pass-book,  to  which 
the  husband  and  the  ban'k  assent,  that  the  moneys  are  to  be  sub- 
ject to  tlie  order  of  either  him  or  her,  tlie  balance  at  the  death  of 
either  to  belong  to  the  survivor,  do  not  constitute  a  will:  Metro- 
politan Sav.  Bank  v.  Murphy.  82  Md.  314,  51  Am.  St  Rep.  473,  33 
Atl.  640.  But  an  agreement  between  two  savings  bank  depositors 
that  the  survivor  shall  have  the  other's  deposit  on  his  death,  each 
retaining  al>solute  control  over  his  own  di-iHjsit  during  life,  is  a 
testamentary  disposition  of  the  balance  remaining  at  the  decease, 
and  if  not  proiH'rly  executed  as  such  cannot  be  given  effect:  Towle 
V.  Wood,  00  N.   II.  434,  49  Am.  Rvp.  320. 

d.  In  the  Form  of  Letters.— A  testamentary  writing  may  be  in 
the  form  of  a  letter:  Cowley  v.  Kmipp,  42  N.  J.  L.  297;  Morrell 
v.  Dickey,  1  Johns.  Ch.  153.  But  if  not  executed  according  to  the 
requiremeuta  of  the   statute  of   wills,   it   will   be   ineffeclual:   Orth 
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the  following:  form:  "Due  F.  the  siirn  of  two  hnndrod  and  four 
dollars  and  sixty-eipht  cents  with  interest,  and  said  sum  of  money 
and  interest  is  not  to  be  paid  durint;  ray  lifetime,  but  to  be  paid 
by  my  executor  out  of  my  estate  within  a  year  after  my  death;  and 
said  sum  is  due  and  owinjr  by  my  son  B.  to  the  said  F.  I  bind 
my  executor  to  pay  the  same  out  of  my  estate,  and  then  to  be 
deducted  from  the  distributive  share  coming  to  my  said  son  E. 
out  of  my  estate,"  is  an  acknowledgment  of  indol)1ofln('Ss  binding 
on  the  executor:  Feeser  v.  Feeser,  93  Md.  716.  50  Atl.  40G.  So 
an  instrument  executed  by  A,  declaring  that,  in  consideration  of 
the  care  and  attention  shown  him  by  B  during  his  illness,  he  was 
justly  indebted  to  her,  and  declaring  that  his  executor  or  admin- 
istrator should  pay  her  one  thousand  dollars  in  one  year  after  his 
decease,  which  was  delivered  to  B,  is  an  obligation  and  not  a  testa- 
mentary  disposition:    Shields  v.    Irwin,   3  Yeates,   3S9. 

f.  In  the  Form  of  Contracts.— A  will  may  be  in  form  and  in 
some  substantial  respects  a  contract  If  the  intention  of  the  author 
to  make  it  a  testamentary  disposition  of  his  property  is  neverthe- 
less clearly  apparent:  -Castor  v.  Jones,  86  Ind.  2S9.  A  contract 
whereby  A  agrees  with  B  that  if  the  latter  will  maintain  the 
former  dui-ing  life,  "all  the  personal  property  of  A  shall,  at  his 
death,  become  the  property  of  B,"  is  testamentary,  and  will  not 
be  given"  effect  If  the  attestation  is  insufficient:  McCarty  v.  Watch- 
man, 84  Ind.  550.  The  reasons,  as  given  by  the  court  for  this 
conclusion,  were  that  the  consideration  for  the  agreement  was 
executory,  no  present  interest  was  passed,  and  A  might.  In  ac- 
cord with  the  terms  of  the  agreement,  have  deprived  B  of  a  right 
to  any  specific  property  by  devesting  himself  of  all  his  personalty- 
so  that  none  should  "belong  to  him."  In  Emery  v.  Darling,  50 
Ohio  St.  IGO,  33  N.  E.  715,  a  writing  by  one  sister  covenanting 
with  another  that  if  the  latter  will  reside  with  her  as  long  as  she 
desires  she  will  "give  and  bequeath"  to  her  all  the  property  of 
which  she  dies  seised,  is  held  enforceable  as  a  contract,  and  not 
void  for  want  of  conformity  with  the  statute  of  wills.  "It  is  the 
essence  of  a  will,"  says  the  court,  "that  its  dispositions  should  be 
in  the  nature  of  gifts." 

Clearly,  a  contract  does  not  take  on  a  testamentary  character 
merely  because  its  performance  is  postponed  until  after  the  death 
of  the  maker  and  devolves  upon  his  representative.  The  instru- 
ment must,  of  course,  possess  the  essential  characteristics  of  a 
testamentary  writing:  Huguley  v.  Lanier,  86  Ga.  C^G,  22  Am.  St. 
Rep.  487,  12  S.  E.  922.  Where  an  uncle  and  nephew  enter  into 
articles  of  partnership  for  the  practice  of  medicine,  whereby  it  i.s 
agreed  to  that,  "in  the  event  of  the  death  of  the  senior  member 
of  the  firm,  all  his  property,  personal  and  otherwise,  which  he 
held  in'  partnership  at  the  time  of  his  death,  should  go  to  the  junior 
partner,"  this  is  not  a  testamentary  disposition  of  the  property: 
McKinnou  v.  McKinnon,  50  Fed.  409,  reversing  40  Fed.  713. 
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trol  and  recovorable  during  his  lifetime,  It  is  a  will,  notwith- 
standing it  is  denominated  a  deed,  and  is  a  deed  In  form, 
and  in  some  essential  characteristics.  The  validity  of  such  an  in- 
atriinient,  then,  will  depend  upon  whether  It  Is  executed  in  tJie 
manner  i>rescribe<l  by  the  statute  of  wills:  Dunn  v.  Bank  of  Mo- 
l)ile,  2  Ala.  152;  Sheplierd  v.  Nabors,  G  Ala.  G31;  Moser  v.  Moeer, 
32  Ala.  551,  Zm^V,  Gillham  v.  Mustin,  42  Ala.  'Mm;  Gomez  v.  Higgins 
(Ala.),  30  South.  417;  Estate  of  SkeiTett,  G7  Gal.  585.  8  Pac.  181, 
Bright  V.  Adams,  51  Ga.  230;  Dye  v.  Dye,  108  Ga.  741,  33  S.  E. 
848;  Jones  v.  Loveless,  99  Ind.  317;  Tuttle  v.  Raish  (Iowa),  90  N. 
W.  6G;  Reed  v.  Hazleton,  37  Karl.  321,  15  Pac.  177;  Ilazleton  v. 
Heed,  46  Kan.  73,  2G  Am.  St.  Ilep.  8G,  26  Pac.  450;  Poore  v.  Poore, 
55  Kan.  (587,  41  I'ac.  973;  Rawlings  v.  McRoberts,  95  Ky.  34G,  25  S. 
W.  601;  In  re  Lautonschlager's  Estate,  80  Mich.  285,  45  N.  W.  147; 
Sartor  v.  Sartor,  39  Miss.  760;  Murphy  v.  Galbert,  IGG  Mo.  596,  post, 
p.  480,  GO  S.  W.  536;  Pinkham  v.  Pinkham,  55  Neb.  729,  76  N.  W. 
411;  Towusend  v.  Rackham,  143  N.  Y.  516,  38  N.  E.  731;  Babb  v. 
Harrison,  9  Rich.  Eq.  Ill,  70  Am.  Dec.  203;  Jaggers  v.  Estes,  2 
Strob.  E(i.  343,  49  Am.  Dec.  674;  Armstrong  v.  Armstrong,  4  Baxt. 
357;  Millican  v.  Millican,  24  Tex.  426;  De  Bagligethy  v.  Johnson,  23 
Tex.  Civ.  App.  272,  56  S.   W.  95. 

If,  on  the  other  hand,  the  instrument  convoys  a  present  vested 
interest  or  right,  it  is  a  deed,  although  it  may  cuntaiu  provisions 
and  terms  ordinarily  found  in  wills.  An  instrumeut  having  other- 
wise the  general  formalities  of  a  deed  will  bo  construed  as  a 
deed,  whenever  it  appears  that  the  maker  inten'ded  to  convey  any 
estiite  or  interest  whatevei",  to  vest  upon  the  execution  of  the 
paper,  though  tlie  absolute  enjoyment  of  the  estate  passed  is  pt)st- 
pouod  until  tha  death  of  the  grantor:  Adams  v.  Broughtou,  13  Ala, 
731;  Thompson  v.  Johnson,  19  Ala.  59;  Stewart  v.  Sherman,  5  Conn. 
317;  Gumming  v.  Gumming,  3  Ga.  460;  Guthrie  v.  Guthrie,  105 
Ga.  86,  31  S.  E.  40;  Bowler  v.  Bowler,  176  111.  541,  52  N.  E.  437; 
Spencer  v.  Bobbin's,  106  Ind.  580,  5  N.  E.  726;  Kelley  v.  Shinier, 
152  Ind.  290,  53  N.  E.  238;  Ilinson  v.  Bailey,  73  Iowa,  544,  5  Am. 
St.  Rep.  700,  35  N.  W.  626;  Ward  v.  Ward,  101  Ky.  857,  48  S.  W. 
411;  Pennington  v.  Lawson,  23  Ky.  I>aw  Rep.  1310,  65  S.  W.  120; 
Exum  V.  Canty,  34  Miss.  533,  569;  Ilileman  v.  Bouslaugh,  13  I'a. 
St.  344,  53  Am.  Dec,  474. 

2.  Effect  of  Beservation  of  Life  Estate.— The  fact  that  the 
grantor  reserves  the  possession,  use,  enjoyment,  or  profits  during 
his  life  does  not  make  the  instrument  a  will:  Hall  v.  Burkham, 
59  Ala.  349;  Abney  v.  Moore,  100  Ala.  131,  18  South.  60;  Bunch 
V.  Nicks,  50  Ark.  367,  7  S.  W.  563;  Graves  v.  Atwootl,  52  Conn.  512; 
Jackson  v.  Culpepper,  3  Ga.  569;  Robinson  v.  Schly,  6  Ga.  515; 
Moye  V.  Kittrell,  29  Ga.  677;  Bass  v.  Bass,  52  Ga.  531;  Youngblood 
v.  Youngblood,  74  Ga.  614;  Seals  v.  Pierce,  83  Ga.  787,  20  Am. 
St.  Rep.  344,  10  S.  E.  589;  Goff  v.  Davenport,  96  Ga.  423,  23  S.  E. 
395;  Gates  v.  Gates,  135  Ind.  272,  34  N.  E.  957;  Saunders  v.  Saund- 
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V.  Parks  (Cal.),  54  Vac.  2."!;  nop>toT  v.  Young,  2  Ga.  31;  Dudley 
V.  Mallery,  4  Ga.  r>2;  Symmes  v.  Aruold,  10  Ga.  500;  Hall  v.  Brajrp. 
28  Ga.  330;  Williams  v.  Tolbert,  «;6  Ga.  127;  White  v.  Hopkins,  80 
G-a.  154,  4  S.  E.  8G3;  Barnes  v.  Stei)hons,  107  Ga.  430,  33  S.  E. 
SIX);  West  v.  Wright  (Ga.),  41  S.  E.  002;  Stroup  v.  Stroup,  140 
Ind.  179,  39  N.  E.  St;4;  Saunders  v.  Saunders  (Iowa),  88  N.  W.  329; 
Wall  V.  Wall,  30  Miss.  91,  04  Am.  Dec.  147;  Allison  v.  Allison,  4 
Hawks  (N,  C),  141;  President  etc.  of  Bowdoin  College  v.  Memtt, 
75  Fed.  480.  In  determining  whether  an  instrument  is  a  testa- 
ment or  a  dood,  rourts  "will  not  consider  what  the  maker  be- 
lieves it  to  be,  but  what,  in  point  of  law,  it)  is";  Brewer  v.  Baxter, 
41   Ga.   212,   5  Am.   Rep.   530. 

4.  How  the  Intention  is  Ascertained.— Primarily,  the  intention 
of  the  maker  is  to  be  gathered  from  the  language  of  the  instru- 
ment itself.  In  doubtful  cases,  however,  this  does  not  preclude 
a  consideration  of  the  facts  and  circumstances  under  which  it  was 
made  and  which  exi&ted  up  to  the  death  of  the  author:  Shan>  v. 
Hall,  80  Ala.  110,  11  Am.  St.  Rep.  23,  5  South.  497;  Gage  v.  Gage, 
12  N.  H.  371;  Robertson  v.  Dunn,  2  Murph.  (N.  C.)  133,  5  Am. 
Dec.  525.  Moreover,  if  the  instrument  recites  a  consideration,  de- 
scribes the  land  with  particularity,  contains  covenants  of  title. 
Is  sealed,  acknowledged,  delivered,  or  recorded — these,  or  any  one 
of  them,  is  a  circumstance  tending  to  show  that  the  maker  intended 
the  paper  as  a  deed:  Whitten  v.  McFall,  122  Ala.  019,  20  South. 
131;  Worley  v.  Daniel.  00  Ga.  050,  10  S.  E.  938;  Owen  v.  Smith, 
91  Ga.  5-:A,  18  S.  E.  ri27;  Gay  v.  Gay,  108  Ga.  739,  32  S.  E.  S4(;; 
Gates  V.  Gates,  135  Ind.  272,  34  N.  E.  937;  DwkiT  v.  Decker,  93 
Iowa,  204,  01  N.  W.  921;  Saunders  v.  Saunders  (Iowa),  88  N.  W. 
329;  Schmid.t  v.  Reed,  132  N.  Y.  100,  30  N.  E.  373;  Branch  v.  Byrd, 
15  S.  O.  142;  Brown  v.  Moore,  20  S.  C.  100,  2  S.  E.  9.  So  a  reserva- 
tion of  a  power  of  revocation  is  a  circumstjince  tending  to  rebut 
the  idea  of  a  will:  Hall  v.  Burkhara,  59  Ala.  349.  Nevertheless, 
instruments,  acknowledged  and  recorded,  have  been  pronounced 
testamentary:  Stevenson  v.  lluddleson,  13  B.  Mon.  (Ky.)  299;  Carl- 
ton V.  Cameron,  04  Tex.  72.  38  Am.  Rep.  020;  Ilannig  v.  Hannig 
(Tex.  Civ.  App.),  24  S.  W.  095;  Grigsby  v.  Willis  ^Tex.  Civ.  App.), 
59  S.  W.  574.  The  nondelivery  of  a  writing  is  a  circumsumce 
favoring  it  as  a  will:  Nichols  v.  Chandler,  55  Ga.  309;  Ragsdale  v. 
Booker,  2  Strob.  Eq.  (S.  €.)  348. 

5.  Writings  of  Doubtful  Import.— If  a  writing  cannot  have 
operation  as  a  will,  but  may  as  a  deed,  then,  in  doubtful  cases,  it 
will  be  made  effective  by  construing  it  to  be  a  deed:  Dismukes  v. 
Parrott,  5(;  Ga.  513;  West  v.  Wright  (Ga.),  41  S.  E.  002;  Ix>ve  v. 
Blauw,  01  Kan.  49<n  78  Am.  St.  Rep.  334,  59  Pac.  1059;  Jacoby 
V.  Nichols,  23  Ky.  I.aw  Rep.  205.  02  S.  W.  734.  Conversely,  if  a 
paper  cannot  operate  as  dt^tnl,  it  will  Iw  given  effect  as  a  will  when 
this  can  fairly  be  done:  Sharj)  v.  Hall,  80  Ala.  110,  11  Am.  St. 
Rep.   23,   5   South.   497;   Abney   v.   Moore,   100  Ala.    131,   18   South. 
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of  this  deed  Is  such  as  said  party  of  the  second  part  that  this 
land  shall  not  be  incumbered  in  any  way,  or  this  deed  shall  be 
voJ<l.  The  party  of  the  first  part  is  to  hold  said  proi)erty  his  life- 
tirne":  Beviiis  v.  Phillii>s,  6  Kan.  App.  324,  51  I'ac.  51);  or  except 
lor  a  clause,  "To  hold  the  above-described  premises  to  the  said 
B.  P.  W.  of  the  second  part,  his  heirs  and  assigns,  to  be  his  at 
my  death  and  the  death  of  my  wife,  E.  \V.":  Wyun  v.  Wynn,  112 
Ga.  214,  37  S.  E.  378;  an  instrument  in  form  and  name  a  d^^ed, 
aclvnowiedged  and  delivered  whereby,  for  a  consideration  of  five 
dollars  and  love  and  affection  the  grantors  "do  grant  with  general 
warranty,"  a  tract  of  land,  closing  with  tliis  clause,  "but  it  is  hereby 
distinctly  understood  and  stipulat^'d  tliat  this  dewl  shall  take  effect 
and  be  in  full  force  and  effect  immediately  after  the  said  L.  shall 
depart  his  life,  and  not  sooner":  Lauck  v.  Ixjgan,  45  W.  Va.  251, 
31  S.  E.  986;  a  deed  "not  to  take  effect  during  my  lifetime,  and 
to  tiike  effect  and  be  in  force  from  and  after  my  death":  Wyman 
V.  Brown,  50  Me.  139;  a  deed  "not  to  take  effect  and  operate  as 
a  conveyance  till  my  decease":  Abbott  v.  Ilolway,  72  Me.  298;  a 
convej^ance  delivered  but  not  to  take  effect  or  be  recorded  un- 
til the  death  of  the  grantor,  without  the  creation  of  an  intenne<liate 
estate  to  support  it:  Shackelton  v.  Sebree,  80  111.  61U;  HarshbargiT 
T.  Carroll,  1(53  111.  630,  45  N.  E.  565;  Latimer  v.  Latimer,  174  111. 
418,  51  N.  E.  548;  a  writing  by  which  the  maker  deeds  land  to 
his  wife  for  life,  remainder  to  his  grandson,  which  provides  that 
"this  deed  shall  not  take  effect"  until  the  grantor's  death,  he  "to 
have  and  keep  full  possession  of  sfiid  farm  during  his  life":  Phil- 
lips V.  Thomas  Lumber  Co.,  94  Ky.  445,  42  Am.  St.  Rei).  307,  22  S. 
W.  652;  deeds  executed  by  a  husband  and  wife,  conveying  each 
to  the  other  his  or  lier  separate  property,  and  delivered  to  a  third 
person,  with  instructions  to  record  tliat  of  the  one  dying  first: 
Kenney  v.  Parks  (Cal.),  54  Pac.  251;  an  instrument  conveying 
property  "to  take  effect  as  far  as  regards  handing  over  of  prop- 
■erty,  at  my  death,"  and  reserving  the  right  to  evoke  the  insti'u- 
ment  during  life,  and  i)roviding  that  "placing  the  same  among 
my  i)apers  is  intended  l)y  me  as  a  delivery  of  said  property  at 
uiy  deatli":  Wall  v.  Wall,  30  Miss.  91,  Gt  Am.  Dec.  147;  a  con- 
veyance subject  to  a  life  estiite  in  the  grantor,  the  payment  of 
his  debts,  the  expenses  of  his  last  sickness,  and  certain  bequests: 
Powers  V.  Scharling  (Kan.),  67  Pac.  820.  See,  also,  Bromley  v. 
Mitchell,  155  Mass.  509,  30  N.  E.  83;  a  paper,  in  form  a  will,  the 
disposition  of  property  therein"  made  taking  effect  at  once,  the 
consideration  being  the  care  and  support  of  tlie  maker  for  life: 
Goad  V.  Lawrence  (Ky.),  68  S.  W.  411;  Dreisbach  v.  Serfasi.  126 
Pa.  St  32.  17  Atl.  513;  and  a  deed  executed  in  expectation  of  ap- 
pnraching  death,  delivered  and  intended  to  take  effect  immediately 
and  unconditionally:  Brown  v.  Atwater,  25  Minn.  520;  Diefendorf 
v.  Diefendorf,  8.  N.  Y.  Supp.  617,  29  N.  Y.  St.  Rep.  122;  BHlings 
V.  Warren,  21  Tex.  -Civ.  App.  77,  50  S.  W.  625. 
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J^fcGANNOX  V.  MICHIGAN"  MILLERS'  MUTUAL  FIRE 
IXSURAXCE  COMPANY. 
[127  Mich.  G30,  87  N.  W.  Gl.] 

TNSURANCI>-BREACH     OF     COXDITIOX.— A     STATUTE 

providiiiK  that  no  fire  iiisuraiico  polioy  shall  be  dechire<l  void  by 
the  insurer  for  the  biH'acli  of  a  eondition.  if  he  Is  not  thereby  In- 
jured, applies  to  all  policies,  whether  standard  or  not.     (p.  ~>0o.) 

INSURANCE— BREACH  OF  CONDITION.— A  STATUTE 
IS  CONSTITUTIONAL,  which  provides  that  no  fire  insurance  pol- 
icy shall  be  declared  void  by  the  insurer  for  a  breach  of  any  con- 
dition thereof,  if  he  has  not  been  injured  thereby,     (p.  .")(Hj.) 

INSURANCE.— THE  TEMPORARY  ABSENCE  OP  THE 
"WATCHMAN  from  insuretl  ]ireniises  does  not  avoid  the  policy  if 
it  does  not  expressly  so  provide,  although  in  the  application,  which 
is  made  a  part  of  the  contract  of  insurance,  the  insured  agrees 
to  keep  a  watchman,     (pp.  506,  512.) 

Crane,  Norris  &  Drew,  for  the  appellant.  . 

Caliill  &  Wood,  for  the  appellee. 

*^''  ]\rOORE,  J.  The  defendant  is  a  fire  in.surance  company 
organized  under  the  laws  of  the  state  of  Michigan,  with  its 
principal  office  at  Lansing,  Michigan.  The  plaintiff  is  the 
owner,  hy  assignment  from  the  Verona  Roller-Mill  Company, 
of  a  policy  of  insurance  issued  to  said  Verona  Roller-!Mill  Com- 
pany by  the  defendant  company.  In  ]\[areh,  1899,  the  Verona 
Eoller-Mill  Company  made  a  written  *^^  application  for  insur- 
ance. Among  other  things  stated  in  the  application  are  the 
following: 

"What  facilities  have  you  in  the  way  of  force-pumps,  extin- 
guishers, etc.,  for  putting  out  fire?     A.     Waterworks. 

"Do  you  agree  to  keep  a  watchman  on  the  premises  at  all 
times  w lien  not  in  operation?     A.     Yes. 

"Do  you  agree  to  keep  at  least  one  cask  of  salt  water  on  each 
iloor  of  the  buildings,  and  one  or  more  buckets  to  each  cask, 
always  in  order  and  ready  for  use  in  case  of  fire?     A.     Yes. 

"Do  you  agree  not  to  use  open,  movable  lights  on  the  prem- 
ises insured  ?     A,     Yes, 

"If  both  water  arid  steam  power  are  used,  state  what  propor- 
tion of  the  time  a  permit  for  steam  is  wanted. 

"Is  smoking  permitted  except  in  the  office?     A.     No. 

"What  is  the  capacity  of  the  mill  in  twenty-four  hours  ?  A. 
Two  hundred  barrels. 

"State  anything  affecting  the  risk,  not  otherwise  fully  ex- 
plained. 
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this  company  shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy,  except  such  as  hy  the  terms  of  this  policy 
may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto,  and,  as  to  such  provisions  and  conditions,  np  ofTicer, 
agent,  or  representative  shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attiiched  hereto; 
nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached." 

Afterward  a  loss  occurred,  and  this  suit  was  brought.  A 
stipulation  of  facts  was  filed,  the  material  parts  of  which  read 
as  follows: 

"April  17,  1809,  at  or  about  11:30  P.  M.,  fire  originated  from 
an  unknown  cause  in  tlie  insured  property,  and  the  same  was 

totally  destroyed  by  fire The  mill  ^"^^  was  generally 

running  from  7  o'clock  A.  M.  until  G  o'clock  P.  M.  It  was  not 
running  during  the  night  nor  on  Sundays.  The  mill  company 
maintained  in  the  mill  a  small  electric  light  plant,  which  fur- 
nished electric  lights  in  the  village  of  Verona,  said  light  plant 
being  started  up  at  dusk  in  the  evening,  and  closing  at  10 
o'clock  P.  M.  Tlie  Verona  Roller- !Mill  Company  employed  J. 
U.  Eobinpon,-  who  was  also  secretary  of  the  company,  as  one  of 
its  engineers  and  watchmen.  ITe  was  a  competent  man  to  ])cr- 
form  the  duties  for  which  he  was  employed.  He  was  hired 
and  had  agreed  to  take  charge  of  the  machinery  as  millwright, 
engineer,  and  watchman,  as  follows:  To  go  on  duty  at  12  o'clock 
noon  of  each  day,  Sundays  excepted,  and,  so  long  as  the  mill 
•was  running,  to  run  the  engine,  do  the  firing,  look  after  the 
repairs  to  the  mill  machinery,  and  when  the  mill  ceased  run- 
ning, at  6  o'clock  P.  ^r.,  to  run  the  electric  light  plant  above 
referred  to  until  10  o'clock  P.  M.,  and  while  running  the  plant 
to  perform  the  duties  of  night  watchman  at  the  mill,  and  after 
10  o'clock  P.  M.,  to  remain  on  the  premises  and  perform  the 
duties  of  night  watchman  until  12  o'clock  midnight,  when  he 
was  relieved  by  W.  B.  Taylor,  and  went  off  duty.  He  ran  the 
electric  light  plant  Sundays  from  dark  until  10  P.  M.,  and 
watched  Sunday  nights  from  10  to  12  P.  ^l. 

"W.  B.  Taylor  was  employed  by  the  Verona  Roller-Mill  Com- 
pany as  second  engineer  and  watchman,  to  perform  duties  as 
follows:  He  was  to  go  on  duty  ovorv  niirht  at  12  o'clock  mid- 
night, act  as  watclinian  until  the  mill  stiirti^d  up  in  the  morn- 
insf,  when  he  r;ui  tlic  cn<:i;io  as  I'l^i^-i'iocr  ;iiul  fireinaii  until   12 
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as  hereinbefore  set  out,  and  as  to  whether  this  condition  of  the 
application  for  the  policy  has  been  complied  with  is  to  be  de- 
termined by  the  court  upon  this  agreed  state  of  facts;  and  if 
the  facts  herein  set  out  constitute  such  a  compliance,  then 
judgment  is  to  be  rendered  for  the  phiintill"  for  two  thousand 
eight  hundred  and  forty-nine  dollars  and  sixty-seven  cents, 
with  interest  at  six  per  cent  per  annum  from  the  twenty-fifth 
day  of  April,  1899;  otherwise,  judgment  is  to  be  rendered  for 
the  defendant." 

The  circuit  judge  rendered  a  judgment  in  favor  of  plaintiflE 
for  the  full  amount  of  his  claim.  The  case  is  brought  here  by 
WTit  of  error. 

The  circuit  judge  held  that  section  5180  of  2  Compiled  Laws 
^"*^  applies  to  this  policy  of  insurance,  and  the  policy  did  not 
become  void  for  failure  to  keep  a  watchman  upon  the  premises 
on  Sundays;  tlie  loss  not  having  occurred  during  such  times,  or 
by  reason  of  the  absence  of  the  watchman  on  Sundays.  This 
policy  was  issued  in  ]\Iarch,  189'J,  nearly  two  years  after  the 
provisions  of  section  5180  of  2  Compiled  Laws  took  elfect. 
Counsel  insist  that  the  provisions  of  that  section  apply  only  to 
a  Michigan  standard  policy,  and  that  the  policy  sued  upon  is 
not  a  Michigan  standard  policy.  We  do  not  need  to  decide 
whether  this  policy  issued  by  a  Michigan  company,  with  an  in- 
dorsement on  the  back,  "Standard  Policy,"  is  a  Michigan 
standard  policy  or  not.  Section  5180  reads  as  follows:  "That 
no  policy  of  fire  insurance  shall  hereafter  be  declared  void  by 
the  insurer  for  the  breach  of  any  condition  of  the  policy  if  the 
insurer  has  not  been  injured  by  sucli  breach,  or  wliere  a  loss 
has  not  occurred  during  such  breach,  or  by  reason  of  such 
breach  of  condition." 

This  language  is  broad  enough  to  cover  the  policy  in  suit, 
whether  it  is  regarded  as  a  Michigan  standard  policy  or  not, 
and  we  think  it  was  intended  to  cover  all  policies  issued  in  tliis 
state  after  it  became  a  law.  Though  there  is  no  direct  adjudi- 
cation to  that  effect,  we  think  the  opinion  of  the  court  in  this 
respect  is  foreshadowed  in  Xiles  v.  Farmers'  Mut.  Fire  Ins.  Co., 
119  Mich.  252,  77  N.  W.  933;  Cronin  v.  Fire  Assn.  of  Phila- 
delphia, 123  Mich.  277,  82  N.  W.  45;  Sheldon  v.  :Michigan  Mil- 
lers' Mut.  Fire  Ins.  Co.,  124  Mich.  303,  82  X.  W.  10G8 ;  Boyer 
V.  Grand  Rapids  Fire  Ins.  Co.,  124  Mich.  455,  83  Am.  St.  Rep. 
338,  83  N.  W.  124. 

Counsel  say:  "The  act  in  question  is  unconstitutional.  It 
puts  an: unconstitutional  limit  on  the  right  of  parties  sui  juris 
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In  1  ^lay  on  Insuranco,  fourth  edition,  sec-lion  loG,  it  is  said, 
after  the  hinguage  before  quolud:  "A  learned  judge  and  author 
declares  it  to  be  unfortunate  that  so  strict  a  rule  has  been  estab- 
lished, and  intimates — what  is  no  doubt  entirely  true — that 
courts  are  not  at  all  inclined  to  go  beyond  the  precedents  to 
support  a  warranty.  There  are  even  authorities  to  the  effect 
that,  in  dealing  with  warranties,  common  sense  is  not  to  be  lost 
sight  of,  and  that  the  fair,  practical  intent  of  the  parties  is  to 
be  sought,  not  the  h.air-splitting  of  a  college  of  wit  crackers,  and 
that  substantial  fultUhnent  of  a  warranty  is  enough." 

In  the  policy  sued  upon  it  is  provided  the  policy  shall  be 
void  for  any  one  of  seventeen  different  reasons ;  it  also  provides 
the  company  shall  not  be  liable  for  loss  occasioned  by  invasion, 
or  for  loss  resulting  from  a  number  of  other  causes;  but  it 
nowhere  provides  the  policy  shall  be  void  if  a  competent  watch- 
man is  hired  by  the  insured,  and  is  temporarily  absent  from  his 
post,  or  if  one  or  more  of  the  buckets  to  each  cask  of  salt  water 
should  be  temporarily  removed.  If  it  had  been  intended  to 
avoid  the  policy  for  these  reasons,  it  would  not  have  been 
ditiicult  to  say  so.  The  following  illustrations  will  serve  to 
show  the  tendency  of  the  courts:  The  case  of  Hanover  Fire  Ins. 
Co.  V.  Gustin,  40  Xeb.  S28,  59  N".  W.  375,  was  much  like  the 
one  at  bar.     We  quote  from  the  opinion: 

"  'Watchman. — Is  one  kept  on  the  premises  during  the  night, 
and  at  all  other  times  when  the  works  are  not  in  operation,  or 
when  the  workmen  are  not  present?     A.     Yes. 

"  'Q.  Is  any  other  duty  required  of  the  watchman  than 
watching  for  the  safety  of  the  premises?  A.  Yes;  cleaning  the 
floors  and  premises.' 

"The  evidence  shows  that  the  fire  occurred  about  half-past 
7  o'clock,  and  that  the  watchman,  with  Mr.  Gustin,  left  the 
premises  about  6:15  o'clock.  Before  their  departure,  however, 
the  watchman  had  inspected  the  ditlerent  parts  of  the  mill, 
and  found  everything  apparently  safe  from  fire.  He  locked  up 
the  building  and  went  to  the  *'"*^  ])Ufincss  part  of  the  city  of 
Kearney  to  buy  a  padlock  with  which  to  secure  a  door  of  an 
outside  building.  While  he  was  gone  he  went  to  the  depot  of 
the  Burlington  and  Missouri  River  Railroad  Company  and  pur- 
chased a  ticket  for  a  lady  friend  of  his,  and  in  the  interval  be- 
tween his  leaving  the  planing-mill  and  returning  thereto  he 
ate  his  supper.  While  on  his  way  to  the  planing-mill  to  resume 
his  duties  of  watchman  the  alarm  of  fire  was  sounded.  It  i* 
insisted  that  the  absence  of  the  watchman  for  the    purpo  es 
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when  work  vas  snp})ended.  It  was  held  that  the  insured,  by, 
employing  a  reliable  watchman,  and  charging  him  with  the 
duty  of  watching  the  premises,  substantially  complied  with  the 
contract  in  tiiat  respect,  though  the  watchman  may  have  been 
asleep  at  the  time  of  the  fire.  The  court  used  the  following 
language: 

"Appellee  testified:  'At  the  time  of  the  fire  I  had  a  watch- 
man at  the  mill,  named  Pean.  1  employed  him  a>  a  watchman.  I 
assigned  him  the  duty  to  be  at  the  mill  at  a  certain  hour  in  the 
evening,  when  the  hands  left,  and  to  stay  there  until  the  hand* 
came  back  in  the  morning,  and  to  watch  the  mill  to  see  that 
nobody  bothered  anything  or  stole  anything.' 

"In  the  absence  of  any  testimony  pointing  out  more  clearly 
the  duties  required  of  a  watchman,  we  must  hold  that  the  ap- 
pellee complied  with  the  contract  by  placing  on  the  premises  a 
reliable  watchman,  charged  with  the  duties  of  watching  the 
property  during  the  night,  even  though  such  watchman  may 
have  been  asleep  when  the  fire  began:  Sierra  Milling  etc.  Co. 
V.  Hartford  Fire  Ins.  Co.,  76  Cal.  235,  18  Tac.  267;  Au  Sable 
Lumber  Co.  v.  Detroit  ^Manufacturers'  Fire  Ins.  Co.,  89  Mich. 
407,  50  X.  W.  870;  Houghton  v.  Manufacturers'  Mut.  Fire  Ins. 
Co.,  8  Met.  123,  41  Am.  Dec.  494.  In  the  last-named  case  1lu^ 
question  was  asked:  'Is  a  w^atch  kept  constantly  in  the  buiM- 
ing?  If  no  watch  is  constantly  kept,  state  what  is  the  arrange- 
ment respecting  it.  A.  Xo  watch  is  kept  in  or  about  the 
building,  but  tlie  mill  is  examined  thirty  minutes  after  work.* 

"In  that  case  Chief  Justice  Shaw  said:  'Two  questions  were 
made  at  the  trial:  First,  whether  this  representation  of  the 
usual  prnctice  amounted  to  any  condition  or  **'*''  stipulation 
that  it  should  be  continued.  It  was  ruled  at  the  trial,  and  the 
whole  court  are  now  of  opinion,  that  as  this  examination  was 
manifestly  intended  as  a  substitute  for  a  constant  watch:  as  it 
was  one  which  the  assured  had  it  in  their  power  to  make  or 
cause  to  be  made;  as  it  was  one  of  the  precautions  tending  to 
secure  the  property  against  danger  of  fire,  and  tending  to  its 
safety — it  was  one  which,  as  a  general  practice,  the  assured' 
were  bound  to  follow,  although  an  occasional  omission,  owing 
to  accident  or  to  the  negligence  of  subordinate  persons,  ser- 
vants, or  workmen,  not  sanctioned  nor  permitted  by  the  assured' 
or  by  their  superintendent,  manager,  or  agent,  might  not  be  a 
breach  or  nonconijiliance' ":  See  ITovcy  v.  American  'Mut.  Ins. 
Co.,  2  Duer,  554:  Crocker  v.  People's  ^fnt.  Fire  Ins.  Co.,  8  Cush. 
79;  London  etc.  Ins.  Co.  v.  Gerteisen,  21  Ivy.  Law  Eep.  471,  51 
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"It  is  a  familiar  rule  of  construction  that  a  promise  in  regart^ 
to  the  future,  wliich  is  not  clearly  made  a  warranty,  is  a  repre- 
eentation  only,  and  not  a  warranty:  Houghton  v.  Manufactur- 
ers' Mut.  Fire  Ins.  Co.,  8  Met.  114,  41  Am.  Dec.  489;  Daniels 
V.  Hudson  Kiver  Fire  Ins.  Co.,  12  Cush.  41C,  59  Am.  Dec.  192; 
First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673;  Garce- 
lon  V.  Hampden  Fire  Ins.  Co.,  50  Me.  580.  On  the  principles 
laid  down  in  these  cases,  we  cannot  regard  the  words  'constant 
watch'  as  constituting  a  condition  precedent  to  the  right  to  re- 
cover, and  consider  them  as  a  representation  that  a  constant 
watch  would  he  kept.  The  duty  was  thus  imposed  upon  the 
insured  to  use  all  reasonable  care,  and  to  take  all  reasonable 
means,  to  see  that  a  constant  watch  was  kept.  This  was  done 
by  making  a  rule  to  that  elTect,  and  providing  a  watch.  No 
negligence  or  fraud  is  imputed  to  the  insured.  The  loss  was 
caused  by  the  negligence  of  a  servant,  and  this  is  a  risk  covered 
by  the  insurance.  There  was  therefore  no  breach  of  the  terms 
of  the  policy  by  the  insured:  Shaw  v.  Robberds,  6  Adol.  &  K. 
75;  Dobson.v.  Sotheby,  Moody  &  M.  90;  Manufacturers'  Mut. 
Fire  Ins.  Co.,  8  Met.  114,  41  Am.  Dec.  489;  Daniels  v.  Hudson 
Piiver.Fire  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192;  Loud  v. 
Citizens'  JInt.  Ins.  Co.,  2  Gray,  221;  Insurance  Co.  of  North 
America  v.  ^^'-^  McDowell,  5U  111.  120,  131,  99  Am.  Dec.  497; 
Aurora  Fin^  Ins.  Co.  v.  Eddy,  55  111.  213,  219;  Mickey  v.  13ur- 
lington'eic.   h  ~    ('-,.  35  Iowa,  174,  14  Am.  Rep.  494." 

In  East  Texas  Fire  Ins.  Co.  v.  Harris,  7  Tex.  Civ.  App.  647, 
25  S.  W.  720,  the  assured  agreed  to  keep  correct  books  and  the 
last  inventory  locked  in  a  fireproof  safe,  or  in  some  place  not 
exposed  to  fire,  and  in  case  of  loss  to  produce  the  books  and 
inventory.  1'hey  were,  kept  as  required,  but  when  the  store 
was  on  fire,  the  bookkeeper,  fearing  the  safe  was  not  fireproof, 
took  the  books  and  inventory  to  remove  them  to  a  safe  place. 
As  he  ran  out  of  the  building  he  dropped  some  of  them,  and 
they  were- destroyed  by  fire.  The  company  claimed,  by  way  of 
defense,  that  plaintiif  must  literally  comply  with  his  covenant, 
and  produce  the  books  and  inventory  after  the  loss,  before  he 
could  recover.  The  court  declined  to  so  hold,  and  the  com- 
pany was  held  liable. 

The  case  of  Liverpool  etc.  Ins.  Co.  v.  Kearney,  94  Fed.  314, 
was  much  like  the  last  case.  xVmong  other  things,  the  court 
said:  "Counsel  for  the  defendant  company  direct  our  attention, 
however,  to  the  last  paragraph  of  the  'iron-safe  clause,'  and 
urge,  in  substance,  that  the  stipulation  therein  contained  bound 
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Oo.  V.  Gilbert,  27  Mich.  4^;  Iloose  v.  Prescott  Ins.  Co.,  84  Mich. 
317,  47  N.  W.  587.    I  think  the  judgment  should  be  reversed." 


Insurance— "Watchinan.— Where  loss  Is  caused  under  a  flre  Insur- 
ance policy,  by  the  mere  fault  or  negligence  of  a  watchman  employed 
by  the  a*sured,  and  without  fraud  or  design  on  the  part  of  the 
latter,  it  is  within  the  protection  of  the  policy;  but  to  entitle  him  to 
recover,  it  mnst  appear  that  he  has  in  good  faith  employed  a 
watchman  to  perform  the  duties  required  by  the  terms  of  the 
policy:  Rankin  v.  Amazon  Ins,  Co.,  89  Oal.  203,  23  Am.  St  Rep. 
4G0,  26  Pac.  872. 

Am.   St.   R«p.,  Vol.   LXXXIX.— 33 
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carrier  is  proater  tbnn  the  compensation  allo'^od,  if  thore  is  In- 
cluded in  such  cost  dividends  p.  !d  by  the  carrier  to  its  stockholders. 
These  do  not  constitute  any  part  of  tlie  cost  of  doin^  its  business. 
<p.  523.) 

CARRIERS— POWER  OF  THE  COMMISSION  TO  COMPEL 
THE  CARRYING  OF  CERTAIN  ARTICLES  AT  LESS  THAN 
THE  AVERA(}E  RATES.— If  there  is  an  existing  commercial 
necessity  to  which  carriers  themselves  are  accustomed  to  yield  for 
the  carryinj;  of  articles  of  a  specified  class  at  rates  less  than  those 
lixed  for  other  articles  of  like  bulk,  weight,  and  value,  a  railway 
commission  may  jiroperly  take  into  consideration  such  commercial 
necessity  in  fixing  the  rates  for  which  such  articles  must  be  car- 
ried,    (p.  524.) 

CARRIERS-REASONABLENESS  OF  RATES,  REBUT- 
TING PRESUMPTION  OF.— The  presumption  th.it  the  rates  lixed 
by  a  railway  commission  are  reasonable  cannot  be  overcome  by 
proof  of  the  cost  of  the  railroad  up  to  the  date  of  the  trial,  discon- 
nected from  any  evidence  of  its  present  value  or  cost  of  reconstruc- 
tion. In  determining  the  reasonableness  of  such  rates,  reference 
must  be  had  to  the  fair  value  of  the  property  used  for  the  public 
and  the  fair  value  of  the  services  rendered,     (p.  52G.) 

EVIDENCE.— THE  PRESENT  VALUE  OF  A  LINE  01' 
RAILWAY  is  not  proved  by  showing  either  its  original  cost  or  the 
amount  of  stock  and  bonds  outstanding,     (p.  527.) 

Mandamus  to  compel  the  defendant  railway  companies  to 
adopt  the  joint  rates  fixed  by  order  of  the  railroad  and  ware- 
house commission,  and  to  divide  the  moneys  to  be  earned  therf»- 
bj  as  directed  by  that  order.  Judgment  against  the  defend- 
ants, and  the  Minneapolis  and  St.  Louis  Railroad  Company 
appealed. 

Albert  E.  Clarke,  for  the  appellant. 

W.  P>.  Douglas,  attorney  general,  and  C.  D.  and  Thomas  D. 

C'^rien,   for   the   respondent. 

i'>2  COLLINS,  J.  The  St.  Taul  and  Dulnth  Railroad  Com- 
pany operates  a  line  of  railroad  from  Duluth,  ^Minnesota,  lo 
the  cities  of  St.  Paul  and  Minneapolis,  ^^'*  Minnesota.  The 
I\Iinuoapolis  and  St.  Louis  Railroad  Company  operates  a  line 
of  railroad  from  the  cities  of  St.  Paul  and  ^Minneapolis  to  the 
various  points  in  the  state  of  Minnesota  designated  in  the  or- 
tler  of  the  railroad  and  wartdiouse  commission  which  is  under 
consideration  in  this  case.  Roth  of  the  defendants  are  fully 
equipped  to  conduct  the  bu-iness  of  common  carriers  of 
freight,  have  comj)lete  track  connoclicm  and  tr.uisfer  facilities 
at  the  cities  of  St.  Paul  and  ^linuoajiolis,  and  for  a  long  time 
hav.e  been  engaged  in  transporting  hard  coal  in  carload  lots 
without  change  of  cars  from  Duluth  to  the  joints  upon  the 
line  of  the  Minneapolis  and  St.  Louis  road  for  a  joint  through 
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"whole  matter  in  controversy,  including  matters  of  fact  as  well 
as  questions  of  law,  and  to  afTirm,  modify  or  reverse  such  or- 
der in  whole  or  in  part,  as  justice  may  require";  and  that 
*'the  remedies  herein  provided  for  shall  be  in  addition  to  all 
existing  legal  and  equitable  remedies." 

Evidently,  more  than  one  remedy  is  contemplated.  No  ef- 
fect would  be  given  to  the  language  we  have  italicized  if  it 
was  not  intended  that  in  a  proceeding  like  this,  to  enforce  an 
order  made  by  the  commission,  there  should  be  just  such  a 
trial  as  there  would  be  if  an  appeal  had  been  taken  from  the 
order.  On  such  appeal,  the  court  will  examine  matters  of  fact 
to  ascertain  whether  there  is  any  evidence  reasonably  tending 
to  support  the  disputed  findings  of  fact,  taking  evidence  de 
novo:  Steenerson  v.  Great  Xorthern  Ry.  Co.,  69  ^Minn.  35.3,  72 
N.  W.  713.  It  may  not  have  been  necessary,  in  view  of  the 
amendment  (Laws  1891,  c.  106)  requiring  that  notice  of  a 
hearing  should  be  given  by  the  commission,  that  any  hearing 
in  the  courts  should  be  had  on  the  merits,  except  on  appeal; 
but  that  is  not  the  question.  It  is  simply  one  of  statutory  con- 
struction. It  was  not  incumbent  upon  the  defendant  to  appeal 
from  the  order  that  it  might  have  an  investigation  on  the 
facts. 

2.  As  stated  by  counsel  for  the  railway  company,  the  sub- 
stantial questions  involved  are  two.  One  is  the  validity  of  the 
law  pursuant  to  which  the  order  of  the  commission  was  made 
and  the  judgment  appealed  from  entered,  and  the  other  is 
the  validity  and  correctness  ^"^  of  the  action  of  the  court 
"below  whereby  it  affirmed  and  sustained  the  said  order.  The 
latter  question  is  a  very  serious  one,  under  any  circumstances, 
and  will  continue  so  to  be  until  we  have  more  definite  utter- 
ances on  the  subject  from  the  supreme  court  of  the  United 
States,  the  tribunal  in  which  the  constitutional  questions  in- 
Tolyed  must  finally  be  determined. 

3.  As  to  the  first  of  those  questions,  a  joint  rate  for  carload 
lots  of  coal,  both  hard  and  soft,  had  been  agreed  upon  between 
the  railway  lines  affected  by  the  order,  and  had  been  put  in 
<!ffect  some  time  prior  to  any  action  on  the  part  of  the  com- 
.mission,  and  earnings  thereunder  were  divided  between  the 
•carriers  participating  in  the  transportation.  The  tariff  rate 
for  coal  per  ton  from  Duluth  to  the  first  station  south  of  Min- 
jieapolis  (Hopkins),  about  nine  miles,  and  on  defendant's  line 
of  road,  was  $1.75.  To  ISTorwood,  a  trifle  over  forty  miles 
jfrom  Minneapolis,  it  was  $2.50.     It  was  the  same  to  the  sta- 
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carrier,     Wliere  a  single  carrier  is  being  dealt  with,  this  can 

be  accomplished  by  determining  what  the  operating  expenses 
ought  reasonably  to  be;  llie  reasonable  value  of  the  capital  in- 
vested; what  return,  under  all  the  circumstances  of  the  case, 
would  be  fair;  and  then,  by  adjusting  the  rate,*  an  economical 
management  is  secured.  But  in  a  case  lii<e  the  one  at  bar, 
where  each  may  plead  its  inability  to  make  the  necessary  agree- 
ment with  the  other,  the  state  must  have  the  power  to  arbitrate 
between  them,  and,  within  proper  limitations,  compel  the  ac- 
ceptance of  its  award." 

If  the  state  is  powerless  to  decide  as  between  carriers,  we 
have,  as  said  by  counsel  for  the  commission,  the  following  ab- 
surdity, namely:  "(a)  The  state  may  regulate  rates;  (b)  the 
rate  must  be  reasonable;  (c)  it  must  afford  the  carrier  com- 
pensation over  and  above  operating  expenses;  (d)  the  metliod 
of  operating  and  consequent  expenses  is  beyond  the  state  con- 
trol," 

But  this  question  has  heretofore  been  considered  and  dis- 
posed of  in  this  state  adversely  to  defendant's  contention  in 
Jacobson  v,  Wisconsin  etc.  R.  Co.,  71  Minn,  519,  70  Am.  St; 
Eep,  358,  74  N.  W.  893,  and  in  the  United  States  supreme  court 
on  a  writ  of  error:  Wisconsin  etc.  Ry.  Co.  v.  Jacobson,  IT?) 
U.  S.  287,  21  Sup.  Ct.  Rep.  115.  ItVas  there  held  that  the 
act  of  1895  did  not,  under  the  facts  of  that  case,  contravene 
^^''  the  federal  or  the  state  constitution  when  conferring  upon 
the  commission  the  power  to  compel  the  transfer  and  inter- 
change of  loaded  cars,  and  the  making  of  joint  rates  for  through 
shipments,  where  the  haul  was  in  part  on  one  and  in  part  on 
the  other  of  two  connecting  roads.  There  are  no  fact^  hero 
which  take  this  case  out  of  the  operation  of  tlie  rule  thus  estab- 
lislied,  and  we  must  abide  by  it  as  perfectly  legitimate,  until 
the  federal  court  declares  that  an  error  has  been  committed. 
We  hold,  therefore,  that  Laws  of  1895,  chapter  91,  violates  no 
provision  of  the  state  or  federal  constitution,  and  under  it  the 
railroad  and  warehouse  commission  of  this  state  has  the  power 
to  compel  the  enforcement  of  joint  through  rates  between  points 
within  this  stiite  by  tbe  connecting  carriers  afTccted  by  the  order. 

4.  As  to  the  second  and  most  ])erplexing  of  these  questions: 
By  General  Statutes  of  1894,  section  381,  subdivision  "c,''  sec- 
tion 392,  subdivision  "a,"  and  Laws  of  1895,  cliapter  91,  sec- 
tion 3,  subdivision  "c,"  it  is  enacted  and  provided  that  the 
tariff  of  rates,  fares,  charges,  or  classifications  made  by  the 
commission  shall  be  deemed  and  taken  in  all  courts  of  this 
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total  copf  of  thp  roar!  np  to  the  dato'  last  gn-on  was 
$23.39n,.^r)0.15,  includingr  nil  oquipmonf.  Tho  crrop?  oarnin.jrs, 
intorost  from  iRvo^tmnnt?,  intoro?t  and  ox'chanfro  from  track- 
aup,  and  othor  rentals  for  the  yoar — that  is,  the  total  rocoipts — 
■were  $2.r)9fi,n01.31.  The  total  expenditures  for  the  year  were 
$2,237,030.27,  the  net  income  hoin^  $458,662.04.  That  wit- 
ness tesiified  that,  if  the  whole  of  this  sum  had  heen  devoted 
to  the  payment  of  dividends  upon  capital  stock,  it  would  be 
flbout  four  and  one-half  per  cent;  and  he  also  testified  that  it 
would  not  he  practicable,  in  his  opinion,  to  apply  every  dollar 
of  the  net  income  to  the  payment  of  stock  dividends.  "We  pre- 
sume this  to  be  true,  but  why  it  is  so,  and  to  what  use  a  part 
of  the  net  income  would  necessarily  be  diverted  from  stock 
dividends,  the  witness  omitted  to  state. 

He  was  then  examined  as  to  the  earnings  of  the  various 
operating  divisions  on  the  road,  testifying  to  an  actual  deficit 
when  compared  with  operating  expenses.  He  was  asked  the 
average  cost  of  *^^  operation  per  ton  per  mile  in  the  Western 
division,  including  all  kinds  of  merchandise,  and  fixed  it  at 
1.293  cents — a  little  over  one  and  one-quarter  cents — while 
the  revenue  returned  under  the  rate  fixed  by  the  order  would 
be  but  .779  of  a  cent,  the  net  loss  being  a  little  over  one-half 
cent  per  ton  per  mile.  He  then  took  up  another  division,  and 
on  this,  according  to  the  figures,  the  loss  in  hauling  coal  in 
carload  lots  would  be  about  two  cents  per  mile  per  ton.  The 
cost  of  operating  other  divisions  per  mile  was  also  shown,  and 
on  one  was  but  .704  of  a  cent  per  ton  per  mile.  And  the  aver- 
age cost  per  ton  per  mile  for  carrying  freight  on  the  entire 
system  was  given  by  this  witness  as  1.112  cents  for  the  year 
ending  June  30,  1809. '  This  included  all  business,  through  and 
local,  the  latter  being  estimated  at  one-fourth  of  all.  While  the 
revenue  derived  for  carrying  coal  at  the  rate  fixed  by  the  com- 
mission, and  to  the  stations  named  in  the  order,  would  be  1.118 
cents,  this  would  be  but  .006  of  a  cent  per  ton  per  mile  more 
than  the  average  cost  for  all  classes  of  freight  on  the  entire  sys- 
tem. 

Upon  the  face  of  these  figures,  and  accepting  them  as  correct 
for  the  purpose  of  deciding  this  case,  it  would  seem  that  the 
rates  fixed  could  not  be  sustained.  But  when  we  scrutinize  the 
testimony  of  this  witness  and  other  persons  upon  which  defend- 
ant relies,  we  discover  that  the  court  below  was  right  when  it 
held  that  the  prima  facie  character  of  the  order  had  not  been 
overturned  by  the  proofs;  for  Mr.  jS'ay's  estimate  as  to  the  ex- 
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"Q.  Wliat  percentage?  A.  Tliat  would  be  four  and  one-half 
per  cent. 

"Q.  Four  and  one-half?  A.  Yes,  sir;  two  per  cent  the  first 
dividend,  and  two  and  a  half  the  second." 

It  seems  to  us  very  clear  that  in  estimatin<y  the  operatincr  ex- 
penses of  a  railway,  stock  dividends  cannot  be  included.  Thoy 
are  no  part  of  the  cost  of  operation.  Xor  should  they  be  in- 
cluded, under  any  of  the  authorities,  when  ascertaining  the 
reasonableness  of  a  rate  tariff.  This  is  in  no  manner  denying 
the  defendant's  right  to  earn  sufficient  to  pay  its  operating  ex- 
penses, interest  upon  its  bona  fide  bonded  indebtedness,  and  a 
proper  dividend  upon  its  lawfully  issued  stock  shares  or  value  of 
the  investment.  We  must  not  be  understood  by  this  last  remark 
as  intimating  that  defendant's  bonded  indebtedness  and  stock 
shares,  as  testified  to,  are  not  bona  fide  and  proper  in  every 
respect;  for  that  stands  admitted  by  all  parties  hereto.  We 
think,  taking  ^Mr.  Nay^s  figures  only,  that  it  very  conclusive!  v 
appears  that  if  all  local  freight,  of  every  class  and  ^^^  descrip- 
tion, was  carried  at  the  rates  fixed  by  the  commission  for  coal 
in  carload  lots,  the  earnings  would  be  ample  to  meet  the  op- 
erating expenses,  interest  upon  the  bonded  indebtedness  (al- 
though upon  a  part  thereof  the  rate  is  very  high),  and  a  fair 
rate  of  interest  upon  the  investment.  This  is  evident  from  the 
table  prepared  by  the  state  expert,  Mr.  Yapp,  from  figures  sub- 
mitted by  Mr.  Nay.  We  need  not  specifically  allude  to  these 
tables,  but  one  shows  the  total  number  of  tons  of  hard  coal  re- 
ceived from  Duluth  for  year  ending  June  30,  1899;  Minneapolis 
and  St.  Louis  Kailroad's  proportion  of  revenue  and  average  rate 
per  ton  per  mile;  also  loss  of  revenue  had  commissioners'  rates 
been  in  effect.  Had  the  new  rates  been  in  effect  that  year,  the 
loss  of  revenue  to  defendant,  according  to  this  table  in  evitlence, 
and  not  disputed,  would  have  amounted  to  less  than  $1,500. 
This  is  a  very  slight  depreciation  of  revenue,  when  we  discover 
that  the  total  earnings  on  freight  on  the  divisions  affected  by 
the  order  amounted  to  over  $T00,000  for  that  fi.^cal  year. 

There  is  another  suggestive  thing  appearing  in  one  of  these 
tables,  also  undisputed.  This  estimated  cost  per  ton  per  mile 
for  carrying  freight  on  that  part  of  defendant's  road  lying  in 
this  state,  and  also  for  the  whole  line — figures  furnished  by  de- 
fendant— appears  for  the  years  1890  to  1893,  inclusive.  The 
most  expensive  year  of  the  four  (for  Minnesota)  was  1892. 
Cost  per  mile  per  ton  .695  of  a  cent;  that  is,  less  than  seven- 
tenths  of  a  cent.     For  the  entire  system  the  expensive  year  was 
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ity,  as  between  bulk  or  weif^lit  or  value  of  the  various  commodi- 
ties, and  to  carry  one  article  many  more  miles  for  the  same 
money  than  they  do  another,  although  there  may  be  no  sub- 
stantial difference  in  bulk  or  weight  or  otherwise,  between^ 
these  two  articles,  and  this  is  approved  by  the  public  as  good- 
business  policy  under  the  circumstances,  there  is  no  reason  why 
the  legislature  or  the  commission  should  not  be  actuated,  in- 
fluenced, and  governed  by  the  same  rule.  And  there  is  no 
reason  why  the  courts  should  not  heed  and  act  upon  it  when. 
called  upon  to  consider  and  review  an  order  of  the  character  of 
the  one  at  bar.  ^"•'*  This  rule  has  constantly  been  recognized 
and  acted  upon  by  railroads,  and  has  often  been  referred  to  and 
countenanced  by  the  interstate  commerce  commission  when  con- 
sidering the  question  of  long  and  short  hauls.  It  is  this  rule 
which  governs  when  considering  the  long  haul  as  against  the 
short,  and  permits  the  higher  rate  per  mile  for  the  latter,  and  it 
also  allows  a  greater  rate  to  be  charged  upon  certain  classes  of 
freight  than  upon  other  classes,  where  there  is  no  material  differ- 
ence in  weight,  bulk,  value,  or  cost  of  transportation,  and  is 
justified  by  the  same  argument. 

At  this  trial  it  appeared  from  the  evidence — and  it  is  a  mat- 
ter of  common  knowledge — that  articles  for  carriage  as  freight 
are  classified  somewhat  arbitrarily  by  railway  companies,  and  a 
different  rate  fixed  for  the  transportation  of  each  class,  coal  be- 
ing in  a  very  low  rate  class.  Some  articles — wood,  for  instance 
— were  voluntarily  carried  in  carload  lots  for  less  than  coiil 
would  be,  if  the  order  was  complied  with,  and,  if  Nay  was  right 
in  his  figures,  at  less  than  cost.  It  also  appeared  that  defend- 
ant under  the  old  tariff  of  rates  discriminated  between  stations 
on  its  lines — that  is,  its  freight  mileage  was  not  a  uniform  rate 
per  mile;  the  result  being  that  for  some  stations  a  lower  rate- 
prevailed  than  for  others,  the  haul  being  the  same  as  to  distance. 
In  view  of  the  fact  that  freight  is  classified,  that  different  tariff 
rates  are  fixed  for  each  class,  and  that  coal  is  placed  by  carriers 
themselves  in  the  lowest  class — that  is,  in  the  class  which  is 
usually  transported  at  the  lowest  rate — it  was,  in  our  opinion, 
insufficient  for  defendant  to  rest  its  legal  duty  to  overcome  the- 
prima  facie  character  of  the  order  by  simply  attempting  to  show 
that,  if  all  classes  of  freight  were  carried  at  the  rates  fixed  by 
the  order,  the  revenue  of  the  defendant  road  would  be  insufficient 
to  meet  its  obligations,  and  therefore  that  the  rate  was  unrea- 
sonable and  confiscatory.  The  fact  is  that  all  clashes  of  freight 
are  not  to  be  carried  at  this  rate,  unless  defendant  chooses  to- 
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curroil  in  proflncinij  those  receipts  must  be  always  taken  into 
account,  and  only  by  strikinfr  the  balance  between  the  two  (vm 
it  be  determined  that  the  business  is  profitable.  The  gross  re- 
ceipts ^•*'"'  may  be  lari^e,  but  if  the  expenses  are  larger,  surely 
the  business  is  not  profitable.  It  cannot  be  said  that  the  rates 
which  a  legislature  prescribes  are  reasonable  if  the  railroad  com- 
pany charginiT  only  those  rates  finds  the  necessary  expenses  of 
carrying  on  its  business  greater  than  its  receipts." 

Tt  would  seem  self-evident  that,  if  the  gross  receipts  of  a 
business  are  less  than  are  the  expenses  of  conducting  that  busi- 
ness, there  is  a  loss  to  the  party  carrying  it  on,  and  so  the  deci- 
sion was  clearly  right,  but  in  no  manner  does  it  affect  the  case 
before  us. 

Referring  again  to  the  rule  laid  down  in  the  Steenerson  case, 
and  that  established  in  the  Smyth  case,  it  is  to  be  observed  that 
the  latter  is  more  liberal,  and,  if  adopted  by  us  for  the  purposes 
of  this  case,  defendant  should  not  complain.  It  is  evident  that 
there  was  a  lack  of  proof  as  to  the  present,  as  compared  with  the 
original,  cost  of  construction,  unless,  as  urged  by  counsel,  we 
assume  that  either  the  amount  of  stock  and  bonds  outstanding 
or  the  construction  account  represent  it.  We  decline  to  act  on 
this  assumption,  and  we  do  not  regard  the  authority  cited  (Ames 
V.  Union  Pac.  Ry.  Co.,  G4  Fed.  177)  as  so  holding. 

Jud":ment  affirmed. 


By  Writ  of  Error  to  the  Supreme  Court  of  the  United  States  the 
correctness  of  the  decision  in  the  principal  case  was  assailed,  but, 
after  a  hearing,  it  was  affirmed  in  all  respects,  and  substantially 
upon  the  grounds  stated  by  the  supreme  court  of  Minnesota.  The 
following  is  the  opinion  of  the  highest  judicial  tribunal: 

"This  case  raises  two  «iuestions:  1.  The  constitutionality  of  an 
act  of  the  legislature  of  Minnesota  ptisscd  in  1S!)5,  creating  a  rail- 
road and  warehouse  commission  and  delining  its  duties  (the  mate- 
rial portions  of  which  are  printed  in  the  case  of  AVisconsiu  etc. 
li.  K.  Co.  V.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct.  lU-p.  11."),  in  so  far 
as  it  assumes  to  establish  joint  through  rates  or  tariffs  over  the 
linos  of  independent  connecting  railroads,  and  by  virtue  of  which 
it  assumes  to  arbitrarily  api)ortion  and  divide  joint  earnings:  2. 
\Vhethor  the  tariff  fixed  by  the  commission  is  -wholly  inadequate 
and  not  compensatory. 

"1.  The  constitutionality  of  the  act  of  1805  is  attacked  upon  the 
ground  that  it  authorizes  the  railway  commission  of  the  state  to 
compel  two  or  more  railroad  companies  to  enter  into  a  joint  tariff, 
and  to  make  and  adopt  a  joint  rate  for  the  transportation  of  proi> 
erty  over  the  lines  of  such  companies,  as  well  as  to  make  a  division 
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such  contracts  bo  made  directly  •n-ith  tho  patrons  of  tlie  road,  or 
for  a  joint  action  in  the  transportation  of  persons  or  property  io 
[Which  the  public  is  indirectly  concerned. 

"There  is  an  underlying  fallacy  In  the  arpument  of  the  railroad 
company  in  this  connection,  that  the  sum  of  two  reasonable  local 
rates  cannot  be  unreasonable;  and,  as  it  is  admitted  that  $1.25  per 
ton  is  a  reasonable  local  rate  for  transporting  coal  from  Duluth  to 
Minneapolis  over  the  St.  Paul  and  Duluth  road,  and  that  the  local 
rates  for  coal  from  Minneapolis  to  the  designated  stations  westward 
and  soutliward  are  also  reasonable,  it  is  impossible  that  a  through 
rate  from  Duluth  to  the  same  stations  which  does  not  exceed  the 
aggregate  of  these  two  rates  can  be  unreasonable.  We  cannot  as- 
sent to  this  proposition.  The  practice  of  railways  In  this  country  is 
almost  universally  to  the  contrary,  and  a  through  tariff  is  almost 
always  fixed  at  a  less  sum  than  Uie  aggregate  of  local  tariffs  be- 
tween near-by  stations  upon  the  same  road.  Doubtless  the  fixing 
of  a  lower  through  tariff  is  dictated  largely  by  a  desire  of  each 
road  to  get  as  much  mileage  as  possible  from  its  patrons,  as  well 
as  by  an  effort  to  meet  competition  over  other  lines  doing  business 
between  the  same  termini;  but  in  addition  to  this  there  is  an  in- 
creased cost  of  local  business  over  through  business  in  the  addi- 
tional fuel  consumed  and  the  increased  wear  upon  the  machinery 
of  each  train  involved  in  stopping  at  every  station.  Those  facts 
were  noticed  by  Mr.  Justice  Brewer  in  the  opinion  of  the  court 
In  Chicago  etc.  R.  R.  Co.  v.  Tompkins,  170  U.  S.  107,  20 
Sup.  Ct.  Kep.  330,  in  which  he  makes  the  following  observations: 
'Take  a  single  line  of  one  hundred  miles,  with  ten  stations.  One 
train  starts  from  one  terminus  with  through  freight  and  goes  to 
the  other  without  stop.  A  second  train  starts  with  freight  for 
each  intermediate  station.  The  mileage  is  the  same.  The  amount 
of  freight  hauled  per  mile  may  be  the  same;  but  the  time  taken  by 
the  one  is  greater  than  that  taken  by  the  other.  Additional  fuel  is 
consumed  at  each  station  where  there  is  a  stop.  The  wear  and 
tear  of  the  locomotive  and  cars  from  the  increased  stops  and  in 
shifting  cars  from  main  to  side  tracks  is  greater;  tliere  are  the 
wages  of  the  employes  at  the  intermediate  stations,  the  cost  of  In- 
surance, and  these  elements  are  so  varying  and  uncertain  that  it 
would  seem  quite  out  of  reach  to  make  any  accurate  comparison  of 
the  relative  cost.  And  if  this  is  time  when  there  are  two  separate 
trains,  it  is  more  so  when  tlie  same  train  carries  both  local  and 
through  freight.' 

"We  are  bound  to  recognize  the  fact  that  modern  commerce  Is 
largely  carried  on  over  railways  owned  and  operated  by  different 
companies;  that  Congress  in  passing  the  interstate  commerce  act 
jissumed  the  power  to  determine  the  reasonableness  of  joint  tariffs 
as  applied  to  connecting  lines  between  the  several  states  (Cincin- 
nati etc.  R.  R.  Co.  V.  Interstate  Commerce  Commission,  162  U.  S. 

Am.   St.   Rep..   Vol.    L.XXX1X.— 34 
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the  Joint  tariff  Is  paid  to  the  Minneapolifl  and  St.  Louis  rompfiny, 
plaintiff  in  error,  Tvhich  was  left  to  settle  with  the  other  roads 
interested  in  the  tariff. 

"According  to  the  tariff  fixed  by  aj?reement  between  the  com- 
panies prior  to  the  action  of  tlie  coniiuission  a  charge  was  made 
from  Uuluth  to  Uopliins,  nine  miles  from  Minneapolis,  of  $1.75,  of 
which  $1  was  paid  to  the  St.  I'uul  and  Duluth  road  (one  hundred 
and  sixty  miles)  and  the  remainder,  seventy-Gve  cents,  to  the 
Minneapolis  and  St.  Louis  road  for  a  transportation  of  nine  miles. 
This  rate  was  gradually  increased  to  stations  beyond  Uopliins  until 
Norwood,  forty  miles  from  Minneapolis,  was  reached,  where  it  was 
fixed- at  !f2.50.  The  same  rate  was  retained  to  Boyd,  one  hundred 
and  fifty-three  miles  from  Minneapolis.  This  rate  of  $2.50  appears 
to  have  been  a  purely  arbitrary  one,  and  indicates  pretty  clearly, 
as  observed  by  the  supreme  court,  that  the  defendant  was  either 
carrying  coal  to  Boyd  at  a  loss,  or  was  collecting  too  much  tariff 
per  ton  on  the  same  article  transported  to  Norwood,  although  there 
may  have  been,  as  observed  by  the  court,  commercial  conditions 
which  made  them  necessary.  The  commission  reduced  the  rate  to 
Hopkins  from  $1.75  to  $1.32,  and  to  Norwood  from  $2.50  to  $1.57, 
gradually  increasing  that  rate  to  Boyd,  where  it  was  fixed  at  $2.48, 
but  two  cents  less  than  that  fixed  by  the  joint  tariff  theretofore 
agreed  upon.  The  average  rate  allowed  per  ton  per  mile  to  the 
Minneapolis  and  St.  Louis  road  under  the  tariff  so  fixed  by  the 
commission  was  1.115,  while  the  old  rate  charged  for  this  service 
was  1.7S4. 

"This  rate,  fixed  by  the  commission  only  upon  hard  coal  in  car- 
load lots,  was  not  met  by  any  showing  tluit  at  the  rates  fixed  by 
the  commission  there  would  be  no  profit  or  an  Insuflicient  profit 
upon  the  coal  so  transported,  but  by  evidence  that  upon  the  hard 
coal  received  from  Duluth  for  the  year  ending  June  30,  1899, 
2,483  tons,  the  proportion  allotted  to  the  Minneapolis  and  St.  Louis 
company  would  be  $3,874. .'>0,  while  if  the  commission's  rates  had 
been  in  eft:"ect  for  the  same  rate  this  proportion  would  have  been 
$2,404.78,  a  loss  of  reveiuie  for  the  year  of  $1,40'J.72,  as  shown  more 
■clearly  by  the  following  table: 
"Total  tons  of  hard  coal  received  from  Duluth  for  year 

ending  June   30,    1899 2,583  tons 

M.  &  St.  L.  II.  II.    proportion    on    old    rate,    2,583    tons 

@    $1,50. $3,874  50 

Had  commissioners'  rates  been  in  effect  for  sanit*  period, 

M.  &  St.  L.  K.  K.  proportion  would  be 2,404  78 

Loss  of  revenue  to  M.  &  St.  L.  R.  R.  for  year $1,409  74 

"As  suggested  by  the  supreme  court  of  the  state,  this  loss  seems 
to  be  a  trifling  one  when  we  consider  that  the  total  freight  earn- 
ings on  the  divisions  affected  by  this  order  were  over  $TOO,UW  for 
that  fiscal  year. 


[Minn, 


V    that 

iloid  lots  were 

^Mprating   ex- 

t    upon    the 

T,.nf- the  operat- 

ja'te  upon  hard 

'  adoptod  as  an 

tho  road  would 

t   the   i-ate 

Miouijh  coal 

-:ht,  .if  any, 

(  omniisslon 

"Vd  .carried. 

V  the  roads 

^compared' 

■yclassitica- 

.i'de  no  at 

"^^  and  that 

^rrchandise- 

'i(^  interest 

r 'opera  ting 

'ilf'the  im- 

jnveVer,  to 

'an  opera t- 

Atiie  lowest 

"il'-reeeiveil' 

1  !\o'  Minne- 

liniieapolis. 

I'W/in'signiticant 

11'^  Murfive  hun- 

;it'  may   be 

her.  species 

-but,  upon 

^r' reduction 

^(^dby  any 

t/'the  rates 

.freight  of 

I  irclassifi- 

<\V  to  some 

well- as  the 

indling 

it^  L  if  the 
niposed  by 
Id, -not  pay 


June,  1900.]      State  v.  Minneapolis  etc.  R.  R.  Co.        533 

■other  merchandise,  which  are  not  disturbed  by  the  commission,  may 
be  sufGfieut  to  earn  a  larf?e  profit  to  the  company,  though  it  may 
earn  little  or  nothing  upon  coal  in  carload  lots.  In  Smyth  v. 
Ames,  1G9  U.  S.  4GG,  18  Sup.  Ct.  Rep.  418,  we  expressed  the  opinion 
that  the  reasonableness  or  unreasonableness  of  rates  prescribed  by 
a  st:ite  for  the  transportation  of  persons  or  property  wholly  within 
its  limits  must  be  determined  witliout  reference  to  tlie  interstate 
business  done  b}'  the  carrier,  or  tlie  profits  derived  from  it,  but  it 
by  no  means  follows  that  the  companies  are  entitled  to  earn  the 
same  percentage  of  profits  upon  all  classes  of  freight  carried.  It 
-often  happens  that,  to  meet  competition  from  other  roads  at  par- 
ticular points,  the  companies  themselves  fix  a  disproportionately 
low  rate  upon  certiiin  classes  of  freight  consigned  to  these  points. 
The  right  to  permit  this  to  be  done  is  expressly  reserved  to  the  in- 
terstiite  commerce  commission  by  section  4  of  that  act,  notwith- 
standing the  general  provisions  of  the  long  and  short  haul  clause, 
and  has  repeatedly  been  sanctioned  by  decisions  of  this  court. 
While  we  never  have  decided  that  the  commission  may  compel  such 
reductions,  we  do  not  think  it  beyond  the  power  of  the  state  com- 
mission to  reduce  the  freight  upon  a  particular  article,  provided 
the  companies  are  able  to  earn  a  fair  profit  upon  their  entire  busi- 
ness, and  tliat  the  burden  is  upon  them  to  impeach  the  action  of 
the  commission  in  this  i)articular.  As  we  said  in  Smyth  v.  Ames, 
1U9  U.  S.  547,  IS  Sup.  Ct.  Rep.  434:  "What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  fi>r 
the  public  convenience.  On  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it  for  the  use  of 
a.  public  highway  than  the  services  rendered  by  it  are  reasonably 
worth.'  The  very  fact  that  the  commission,  while  fixing  the  rate 
to  Boyd  at  $2.48,  within  two  cents  of  the  amount  tlu^retofore 
<?harged  by  the  companies  themselves,  gradually  reduced  that  rate 
in  proportion  to  the  mileage,  to  Norwood,  where  it  was  fixed  at 
$1.57,  while  the  company  charged  an  arbitrary  rate  of  $2.50  to 
Norwood  and  to  all  the  stations  between  Norwood  and  Boyd,  tends, 
at  least,  to  show  that  the  rates  were  fixed  upon  a  more  reasonable 
principle  than  that  applied  by  the  companies. 

"In  exercising  its  power  of  supervising  such  rates  the  commission 
is  not  bound  to  reduce  the  rates  upon  all  classes  of  freight,  which 
may  perhaps  be  reasonable,  except  as  applied  to  a  particular  article; 
and  if,  upon  examining  the  tariffs  of  a  certain  road,  the  commission 
is  of  opinion  that  the  rate  upon  a  particular  article,  or  class  of 
freight,  is  disproportionately  or  unreasonably  high,  it  may  reduce 
such  rate,  notwithstanding  that  it  may  be  impossible  for  the  com- 
pany to  determine  with  mathematical  accuracy  the  cost  of  trans- 
portation of  that  particular  article  as  distinguished  from  all  others. 
•Obviously  such  a  reduction  could  not  be  shown  to  be  unreasonable 
■simply   by   proving   that,   if   applied   to   all   classes   of    freight,    it 
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ernor  may  appoint  special  oommlf?slonrrs  to  take  and  report  testl- 

mony,    he   may,   on  appointing    such    commissioners,   suspend    the 
officer  during  such  investigation,     (pp.  539,  54U.) 

W.  B.  Douglas,  attorney  general,  W.  J.  Donahower,  assistant 
attorney  general,  F.  H.  Boardman,  and  C.  L.  Smith,  for  the 
relator. 

John  A.  Steele  and  A.  Y.  Merrill,  for  the  respondent. 

'*^  LOVETjY,  J.  Quo  warranto  upon  the  information  of  the 
attorney  goncral  in  behalf  of  the  state  against  Philip  T.  Mcgaar- 
den,  sheriff .  of  Hennepin  county,  to  oust  him  from  the  posses- 
sion of  that  oflice  during  proceedings  before  the  governor  for 
his  removal. 

Respondent  demurred  to  the  information,  which  issue  presents 
two  questions:  1.  Are  the  allegations  of  the  information  suffi- 
cient to  show  that  the  executive  was  authorized  to  order  an  in- 
vestigation '*^  for  the  removal  of  the  shorifT?  2.  Did  the  or- 
der for  such  investigation  authorize  the  governor  to  sus})ond  tlie 
sheriff  during  the  course  of  the  procedure  for  his  removal  ? 

1.  The  information  alleges  that  respondent  was  elootcd  shorifT 
of  ITenncpin  county  at  the  general  election  of  liJOO;  that  he 
qualified  and  entered  upon  the  office  in  January,  1901;  that  tlio 
public  examiner  subsequently  made  an  examination  into  his 
official  affairs  for  the  years  1899,  1900,  and  1901;  that  on 
Kovembor  25,  1901,  the  examiner  reported  to  the  governor  that 
the  sheriff  had  made  improper  charges  against  the  county  in 
excess  of  legal  right,  and  had  collected  the  same  on  verified 
claims  presented  to  the  board  of  county  connnispioncrs.  Tl>e  ex- 
aminer instituted  a  charge,  ba^ed  upon  his  inquiry,  to  the  effect 
that  the  sheriff  was  guilty  of  all  the  acts,  matters,  and  things 
set  out  and  specified  in  such  report.  The  governor,  on  Novem- 
ber 30th,  following,  caused  a  notice  to  be  served  upon  the  slicriff, 
which  is  made  a  part  of  the  information,  and  aj)pointed  tlireo 
commissioners  to  hear  evidence  and  report  within  a  time  fixed 
therein  for  the  purpose  of  determining  whether  the  sheriff  should 
be  removed  from  office. 

It  is  claimed  that  by  the  statements  in  the  report  of  the  public 
examiner  it  does  not  appear  that  the  alleged  acts  of  malfeasance 
occurred  during  respondent's  present  term  of  office.  This  claim 
rests  upon  the  conceded  fact  tliat  there  is  no  positive  averment 
in  the  information  that  Megaarden  was  sheriff  previous  to  Janu- 
ary 1,  1901.     It  is  only  necessary  to  say  with  reference  to  this 
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Laws  1881,  c.  108;  Gen.  Stals.  189 1,  soc.  904  ot  scq.  Can  it 
be  exercised  in  the  case  of  a  slierilT?  The  answer  to  this  ques- 
tion disposes  of  this  controversy. 

It  was  urged  in  behalf  of  the  state  that  under  Laws  of  1878, 
•chapter  8.3,  section  3  (Gen.  Stats.  1894,  sec.  412),  the  power 
was  conferred  upon  tlie  governor  to  suspend  a  county  officer 
upon  the  report  of  facts  by  the  public  examiner  justifying  that 
course,  A  careful  examination  of  this  "**  statute  has  not  satis- 
fied tlie  court  that  sucli  power  is  authorized  therein.  While  it 
may  have  been  thought  sufilcicnt  to  vest  that  authority  in  the 
executive,  such  purpose  is  so  obscurely  expressed  that  we  prefer 
not  to  rest  our  conclusions  upon  its  provisions.  The  import^inco 
of  protecting  the  interests  of  the  state  in  this  respect  will  un- 
doubtedly receive  the  attention  it  deserves  from  the  commission 
for  revision  and  the  next  legislature.  If  such  power  was  in- 
tended in  that  law  to  apply  to  sheriffs,  it  should  have  been 
clearly  expressed,  and  not  left  open  to  doubt. 

Provisions  for  the  removal  of  county  oflicers  other  than  trea.<- 
nrers  are  to  be  found  in  General  Statutes  of  1894,  chapter  9, 
which,  excluding  therefrom  the  provisions  for  the  suspension 
^nd  removal  of  county  treasurers,  is  the  law  as  it  has  been  in 
force  ever  since  the  revision  of  1866.  Chapter  9,  relating  to 
^'Resignations,  Vacancies,  and  Removals,"  defines  how  vacan- 
cies may  occur;  then  provides  the  method  for  removal  from 
office  of  certain  officials  (among  them  the  sheriff)  'Svlienevor 
it  appears  ....  by  competent  evidence"  that  eitlier  of  sueli 
officers  has  been  guilty  of  "malfeasance  or  nonfeasance"  in  the 
performance  of  official  duties,  first  giving  to  such  officer  a  copy 
of  the  charge.-?,  and  an  opportunity  to  be  heard  in  his  defense: 
Gen.  Stats.  1894,  sec.  893.  It  further  provides  for  the  ap- 
pointment of  special  commissioners  by  the  governor,  who  sh.Ul 
act  under  oath,  and  proceed  to  take  the  testimony  of  each  wit- 
ness, and  report  the  same  fully  and  impartially  within  the  time 
required  by  the  appointment  of  the  commission:  Gen.  Slats. 
1894,  sees.  894-896. 

The  course  of  practice  thus  outlined,  while  not  as  complete 
as  it  might  have  been  made,  clearly  authorizes  tlic  governor  to 
institute  the  proceedings  for  removal,  and  upon  the  report  of  the 
commission  to  remove  or  absolve  the  investigated  official.  Such 
proceedings  are  commenced  upon  the  institution  of  the  proceed- 
ings. They  are  terminated  by  removal  of  the  official  or  dis- 
missal of  the  charges  against  him.  No  right  to  suspend  is 
_given  in  express  terms.     If  such  power  exists,  it  must  be  im- 
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'**  It  is  claimed  for  responclent  that  State  ▼.  Peterson,  50 

Minn.  239,  52  N.  W.  G55,  is  not  authority  in  this  case,  for  the 
reason  that  the  power  to  suspend  is  not  conferred  on  the  execu- 
tive by  any  statute  as  to  any  other  county  officer  than  treasurer. 
While  tlie  cases  are  distint^iishable  in  the  respect  stated,  the  re- 
marks of  Justice  Mitchell  in  State  v.  Peterson,  50  Minn.  239,  52 
N.  W.  655,  criticised  as  obiter,  were  appropriate  to  the  facts  in- 
volved, and  decisive  of  the  claim  that  in  the  absence  of  the  con- 
stitutional gift  of  power  to  suspend  it  might  be  implied,  yet 
the  reasons  for  the  existence  of  such  implied  power,  as  well  as 
the  references  and  quotations,  are  of  weight  in  disposing  of  the 
question  now  first  raised  in  this  court,  viz.,  whether,  in  the  ab- 
sence of  express  authority  in  a  statute,  it  may  be  held  that  the 
power  to  suspend  is  an  incident  of  the  unquestioned  power  to  re- 
move. A  more  liberal  rule  of  construction  applies  to  the  con- 
stitution than  to  statutes.  The  latter  must  be  more  strictly  con- 
strued; and- we  are  inclined  to  allow  full  weight  to  the  distinc- 
tion made  by  the  respondent  in  this  respect  which  narrows  the 
issue  to  the  question  whether,  under  the  rules  of  construction  ap- 
plicable to  statutes  distinctively,  the  right  to  suspend  during 
proceedings  for  removal,  though  unexpressed  in  the  statute,  is 
incidental. 

In  the  Peterson  case  the  court  referred  to  the  only  precedent 
we  have  found  directly  in  point  on  this  question,  viz.,  State  v. 
Police  Commrs.,  IG  Mo.  App.  48,  50.  This  court  in  the  Peter- 
son case  quoted  therefrom  with  respect  language  of  such  impor- 
tance to  the  question  here  involved  that  we  take  the  liberty  of 
reproducing  it  on  account  of  its  practical  suggestive  force. 
Premising  that  in  tlie  Missouri  case  tlie  riglit  to  suspend  the 
official  depended  upon  a  power  conferred  solely  by  statute,  that 
court  said :  "The  suspension  of  an  officer  pending  his  trial  for 
misconduct,  so  as  to  tie  his  hands  for  the  time  being,  seems  to 
l>e  universally  accepted  as  a  fair,  salutary,  and  often  necessary 
incident  of  the  situation.  His  retention,  at  such  time,  of  alt 
the  advantages  and  opportunities  afforded  by  official  position 
may  enable  and  encourage  him  not  only  to  persist  in  the  rebel- 
lious practice  comi)lained  of,  but  also  to  seriously  embarrass  his 
triers  in  their  approaches  to  the  ends  of  justice.  In  the  absence 
of  any  express  limitation  to  the  contrary — and  none  has  been 
shown — we  are  of  opinion  that  in  cases  wliere  guiltiness  ^"^  of 
the  offense  charged  will  involve  a  dismissal  from  office  there  is, 
on  general  principles,  no  arbitrary  or  impro})er  exercise  of  a 
supervisory  authority  in  a  suspension  of  the  accused  pending  his 
trial  in  due  and  proper  form." 
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must  be  left  to  executive  discretion  and  judf,'ment  to  direct  a- 
temporary  suspension  of  the  official,  as  ordered  in  this  case. 
Let  the  writ  of  ouster  issue  as  prayed  for. 


Bemoval  of  OflBcers.— Tlie  removal  of  public  ofTicors  by  a  rov- 
eriior  uudcr  the  authority  of  statutes  and  constitutions  is  consid- 
ered in  Attorney  General  v.  Jochiiu,  99  Mich.  3.")8,  41  Am.  St.  Rep. 
(>00,  58  N.  W.  (511;  Trimble  v.  I'eople,  19  Colo.  187,  41  Am.  St  Rep.. 
23(>,  34  Pac.  9S1.  l*o\ver  vested  in  a  mayor  to  remove  from  otlice 
for  neglect  of  duty  or  misconduct  in  ottice  is  a  special  power  to  be 
construed  strictly;  State  v.  Sullivan,  58  Ohio  St.  504,  05  Am.  St.  Rep. 
781,  51  N.  E.  48.  Se(\  also,  I'arrish  v.  St.  Taul,  84  iliuu,  4i:0,  8T 
Am.  St  Rep.  374,  87  N.  W.  1124. 


EOBINSOT^  V.  BLAKER. 

[85  Minn.  242,  88  N.  W.  845.] 

USURY.-A  PRINCirAL  WHO  AUTHORIZES  AN  AGENT 
TO  MAKE  A  LOAN  to  a  certain  party  for  a  specified  amount  can- 
not avoid  the  effect  of  his  agent's  conduct,  whether  known  or  un- 
known to  him,  in  exacting  a  bonus  for  making  the  loan,  and  if 
such  bonus  and  the  interest  agreed  to  be  paid  exceed  the  amount 
allowed  by  law,  the  transaction  is  tainted  with  usury,    (p.  543.) 

S.  F.  Wliite,  Frank  F.  Price,  and  Price  &  Spear,  for  the  ap- 
pellants. 

C.  L.  Pratt,  for  the  respondent. 

^■*^  LOYEIjY,  J.  This  is  a  suit  by  plaintiff  and  wife  to  re- 
strain the  foreclosure  of  a  mortgage  upon  the  ground  that  it 
"was  given  to  secure  a  usurious  loan  of  money.  A  note  was  made 
by  plaintiff  Robinson  to  defendant  Blaker  for  five  hundred  dol- 
lars, but  whatever  money  was  loaned  in  fact  came  from  defend- 
ant Sims,  and  was  furni.shed  through  Blaker.  In*  his  answer 
Sims  alleges  that  Blaker  had  theretofore  agreed  to  guarantee  to 
Sims  any  and  all  loans  Blaker  might  make  for  him,  and  that,  if 
Blaker  exacted  or  received  any  illegal  amount  for  making  such 
loans,  it  was  so  received  without  knowledge  or  sanction  of  Sims. 
The  action  was  contested  solely  against  Sims,  Blaker  being  in 
default. 

There  is  very  little  controversy  over  the  facts.  Plaintiff  de- 
sired to  procure  the  loan  of  a  sum  of  money  to  enter  one  hun- 
dred and  twenty  acres  at  the  government  land  ofTlce  under  the 
''timber  and  stone  act."     lie  had  a  talk  with  Blaker,  who  said\ 
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Sims  never  gave  Blaker  authority  to  exact  more  than  ten  per 
<?ent  per  annum  for  the  loan,  and  that  such  additional  sum 
was  exacted  by  Blaker  without  the  knowledge  of  Sims,  who 
never  received  any  portion  of  it,  and  did  not  ratify  such  exac- 
tion; that  plaintiffs  knew  that  the  money  was  not  loaned  to 
them  by  Blaker,  and  that  the  same  was  the  money  of  Sims.  In- 
terwoven in  the  above  facts  so  found  by  the  trial  court  is  this 
further  independent  finding:  "That  said  Blaker  was  not  at  the 
time  said  note  was  made  the  general  agent  of  said  Sims  for  the 
purpose  of  making  said  loan."  The  court,  upon  these  findings 
of  fact,  as  a  conclusion  of  law,  finds  "that  said  transaction  was 
not  usurious,"  and  ordered  judgment  against  the  plaintiffs. 

It  is  impossible,  upon  concededly  correct  principles,  to  hold 
that  the  principal  who  authorizes  his  agent  to  make  a  loan  to 
a  certain  party  for  a  specific  amount  can  avoid  the  effect  of  his 
agent's  conduct,  whether  the  same  is  known  or  unknown  to 
him.  In  a  .well-considered  case  in  this  court  it  has  been  held 
that,  where  a  general  agent  has  authority  to  make  loans  for  his 
principal  with  money  intrusted  for  that  purpose,  the  assumption 
in  such  case  '"^^  ought  to  be  that  what  the  agent  assumed  to  do 
for  the  principal  was  done  by  his  authority,  and,  if  any  facts 
exist  which  would  relieve"  him  from  responsibility  from  the  un- 
lawful exactions  of  his  agent,  he  ought  to  prove  them :  Lewis  v. 
Willoughby,  43  Minn.  307,  45  N.  W.  439.  It  is  claimed  that, 
upon  proper  findings,  such  facts  as  would  relieve  the  principal 
from  the  usurious  exaction  of  his  agent  were  established  here. 
But  the  case  at  bar  is  distinguishable  from  previous  cases  in 
this  court  referred  to  in  the  opinion  last  cited,  where  the  agent 
was  merely  intrusted  with  money  to  loan  at  legal  interest  to 
unknown  parties,  and  exacted  a  jjonus  for  himself  as  a  condi- 
tion of  making  the  loan,  without  the  knowledge  or  authority 
of  the  principal,  who  never  ratified  the  act,  nor  derived  any 
benefit  therefrom. 

It  would  seem  from  the  finding  of  the  court  in  this  case  that 
the  defendant  Blaker  was  not  the  general  agent  to  make  the 
loan;  that  the  learned  trial  court  relieved  the  principal  because 
he  did  not  know  of  the  exaction  of  Blaker,  derived  no  benefits 
therefrom,  and  never  ratified  the  same.  But  it  was  also  found 
that  Sims  knew  that  the  money  was  to  go  to  Robinson,  the  pur- 
po^  for  which  it  was  intended,  and  was  informed  by  Blaker  of 
the  specific  amount  desired  by  plaintiffs,  and  claims  to  have 
furnished  that  definite  sum.  Tiu^-e  is  no  charm  in  the  use  of 
tlie  words  "general  agent,*'  regardless  of  the  particular  facts  in- 
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KELLY  V.  STEVEXSON". 
[85  Minn.  247,  88  N.  W.  739.] 

WILL  OF  WOMAN,  WHEN  NOT  REVOKED  BY  HER 
SUBSEQUENT  MAUItLVGE.— T'luli^r  a  ptatuto  provirtinfr  that  a 
married  woman  may  doviso  and  di<pn«p  of  property  by  her  last  will 
in  writinjr,  and  make,  alter,  or  revoke  the  same  in  like  manner  as 
if  unmarried,  the  will  of  a  woman  is  not  revoked  by  her  subsequent 
marriage,     (p.  547.) 

B.  W.  Smith,  for  the  appellant. 

F.  N.  Hendrix  also  filed  a  brief  in  behalf  of  parties  interested. 

Smith  &  Smith  and  Harold  Harris,  for  the  respondents. 

Cohen,  Atwater  &  Shaw  also  filed  a  brief  in  behalf  of  par- 
ties interested. 

247  START,  C.  J.  On  August  16,  1890,  Christine  Eriekson, 
an  unmarried  woman,  and  a  resident  of  the  city  of  Minneapolis, 
this  state,  duly  executed  her  last  will.  Thereafter,  and  on  Janu- 
ary 7,  1891),  she  intermarried  with  the  appellant  herein,  and  con- 
tinued to  reside  in  Minneapolis  until  July  29,  1900,  when  slie 
died.  There  was  no  issue  of  the  marriage.  Her  will  was  ad- 
mitted to  probate  by  the  decree  of  the  probate  court  of  the 
county  of  Hennepin,  and  the  appellant  appealed  from  the  de- 
cree to  the  district  court,  which  afhrmed  it.  The  appellant 
then  made  a  motion  for  a  new  trial,  and  appealed  to  this  court 
from  an  order  denying  his  motion. 

Such,  briefly  stated,  is  the  record  in  tliis  case,  and  the  sole 
question  '^^^  for  our  consideration  is  whether  the  will  of  a  sin- 
gle woman  is  revoked  by  her  subsequent  nuirriage  by  virtue  of 
General  Statutes  of  1894,  section  4430,  which  reads  thus:  "No 
will  nor  any  part  thereof  shall  be  revoked,  unless  by  burning, 
tearing,  canceling  or  obliterating  the  same,  with  tlie  inteniiou 
of  revoking  it,  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  or  by  some  will,  codicil  or  other  writing, 
signed,  attested  and  subscribed  in  the  manner  provided  for  the 
execution  of  a  will;  provided,  that  notliing  contained  in  this 
section  shall  prevent  the  revocation  implied  by  law  from  subse- 
quent change  in  the  condition  or  circumstances  of  the  testator." 

At  common  law  the  marriage  of  a  wouum  revoked  her  will 
previously  made,  unless  the  right  to  dispose  of  her  property  dur- 
ing coverture  was  reserved   by  her  by  an  antenuptial   marriage 

Am.   St.    Rep.,   Vol.   LXXxix.— 35 
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ihe  husband  dies  testate,  but,  if  the  wife  dies  under  similar  cir- 
cumstances, her  husband  sliall  take  the  whole  of  her  estate,  not- 
withstanding her  pre-existing  will? 

The  only  answer  which  is  or  can  be  made  to  those  questions 
is  that  the  common-law  rule  that  marriage  revoked  a  woman's 
will  previously  made  is  still  a  part  of  the  law  of  this  state.  But 
the  reason  upon  which  this  rule  was  based  no  longer  exists  in 
this  state;  hence,  the  rule  itself  ought  to  cease,  in  accordance 
with  the  maxim  of  the  common  law  that,  when  the  reason  of  any 
particular  rule  or  law  ceases,  so  does  the  law  itself.  Accord- 
ingly, it  has  been  held  in  other  states  having  statutes  similar  to 
•our  own,  Us  to  the  testamentary  capacity  of  married  women,  that 
the  will  of  a  feme  sole  is  not  revoked  by  her  marriage,  for  the 
reason  that  the  rule  of  the  common  law  to  the  contrary  has  been 
rendered  inapplicable  by  the  statute  giving  to  her  absolute  testa- 
mentary capacity:  In  re  Ward's  Will,  70  Wis.  251,  5  Am.  St. 
Eep.  174,  35  N.  W.  731;  Xoyes  v.  Southworth,  55  Mich.  173,' 5  ^ 
Am.  Eep.  359,, 20  N.  W.  SOl";  Fellows  v.  Allen,  GO  N.  II.  439,  4'* 
Am.  Rep.  328;  In  re  Runt,  81  Me.  275,  17  Atl.  68;  Morton  v. 
•Onion,  45  Yt.  145;  In  re  Tuller's  Will  79  111.  99,  22  Am.  Rrp. 
1G4;  Webb  v.  Jones,  36  X.  J.  Eq.  1G3.  See,  also,  Colcord  v. 
€onroy,  40  Fla.  97,  23  South.  561. 

In  each  of  the  states  of  Wisconsin,  ^Michigan,  Xew  Ilampshire, 
and  Maine  the  statutory  provision  as  to  the  revocation  of  wills 
jjy  250  implication  is'  substantially  the  same  as  in  our  own 
fitate,  and  the  courts  of  those  states,  in  the  cases  we  have  cited, 
have  held  in  opinions  clear  and  convincing  that  the  common-law 
rule  as  to  the  efl'ect  of  the  marriage  of  a  woman  upon  her  pre- 
■existing  will  is  rendered  inapplicable  by  the  statutes  giving  to 
married  -women  unqualified  testamentary  capacity.  The  other 
cases  cited  also  fully  support  this  proposition.  In  fact,  the 
courts  in  all  jurisdictions  where  the  question  has  arisen  have  so 
lield  with  practical  unanimity  upon  the  ground  that,  the  reasons 
for  the  rule  of  the  common  law  having  ceased  to  exist,  the 
rule  itself  also  ceased.  The  case  of  Swan  v.  Hammond,  138 
Mass.  45,  52  Am.  Hop.  255,  however,  is  a  notable  exception,  for 
in  that  case  it  was  held  that  the  marriage  of  a  woman  revoked 
"her  will,  notwithstanding  a  statute  giving  to  married  women 
tx^stamentary  capacity.  Neither  the  doctrine  nor  the  reason  of 
that  decision  has  been  accepted  l)y  the  courts  whose  decisions 
•we  have  cited.  Nqr  are  we  willing  to  follow  it,  notwithstand- 
ing our  great  respect  for  the  court -which  gave  it,  for  it  is  not 
in  harmony  with  the  letter  or  spirit  of  our  statutes  as  to  the 
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view  of  such  reason  and  the  very  liberal  statutory  provisions 
securing  to  the  widow  absolute  property  rights  in  her  husband's 
-estate,  she  did  not  occupy,  within  the  meaning  of  the  rule,  the 
same  position  as  issue  would;  lience,  the  rule  was  not  modified 
by  the  statute  making  her  a  contingent  heir  of  her  husband. 

Again,  the  Ilulett  case  is  further  differentiated  from  this 
case  by  the  fact  that  the  abrogation  in  this  state  of  the  common- 
law  rule  here  invoked  by  the  appellant  does  not  alone  depend 
upon  an  application  of  tlie  maxim,  ''Cessante  ratione."  The 
legislature,  by  Laws  of  1869,  chapter  61,  section  1,  expressly  re- 
pealed the  proviso  to  General  Statutes  of  ISGG,  chaj)ter  47,  sec- 
tion 1,  which  expressly  deprived  a  married  woman  of  all  in- 
•dependent  testamentary  capacity.  Now,  it  was  not  the  marriage 
itself  which  at  common  law  revoked  a  woman's  will ;  it  was  not 
the  mere  fact  that  she  had  ceased  to  be  a  maid,  and  had  become 
a  wife;  but  her  testamentary  incapacity  incident  to  her  mar- 
riage was  the  destroying  ^^^  power  which  worked  that  result, 
for  by  the  common  law  such  result  could  be  avoided,  and  her 
testamentary  capacity  preserved,  by  an  antenuptial  agreement 
reserving  to  her  the  ]iower  to  dispose  of  her  separate  property  as 
if  sole:  Bradish  v.  (iil)l)S,  3  Johns.  Ch.  o"i3.  Therefore,  wln-n 
the  legislature  expressly  repealed  the  statute  which  then  only 
prevented  married  women  from  having  the  same  testamentary 
capacity  as  they  had  before  marriage,  it  by  necessary  implica- 
tion repealed  the  common-law  rule,  and  preserved  to  them  their 
testamentary  capacity,  exactly  as  an  antenuptial  agreement 
would  have  done  at  common  law.  If  the  subsequent  marriage 
of  a  woman  does  not  revoke  her  will  where  her  testamentary 
capacity  is  reserved  to  her  by  an  antenuptial  agreement,  neces- 
sarily the  same  result  follows  when  the  stiitute  expressly  con- 
tinues such  ca})acity  unimpaired  by  her  marriage. 

It  also  follows,  for  the  reasons  stated,  that  this  case  is  not 
ruled  by  the  Hulett  case,  except  that  it  is  conclusive  against  the 
claim  of  the  appellant  that  the  fact  that  the  husband  is  now 
the  contingent  heir  of  his  wife  makes  tlie  marriage  of  a  woman 
such  a  change  in  her  condition  or  circumstances  as  to  revoke 
her  existing  will  by  implication  of  law.  We  therefore  hold  that 
the  will  of  a  woman  is  not  revoked  by  her  subsequent  marriage. 

Order  aflirmed. 


Will.— Tho  marriajro  of  a  woni:in  (lofc  not  rovoke  hor  will,  !f  her 
-common-law  disabilitios  in  respect  to  the  disposition  of  her  prop- 
erty have  been  removed  by  statute:  In  re  Will  of  Lyon,  [)(j  Wis.  'XiO, 
•65  Am.  St.  Rep.  52.  71  N.  W.  302;  monographic  note  to  Graham  v. 
Bureb,  28  Am.  St.  Rep.  358. 
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The  title  to  Laws  of  1895,  chapter  174,  reads  as  follows:  "An 
act  to  prohibit  the  practice  of  blacklisting  and  the  coercing 
and  influencing  of  employes  by  their  employers." 

Section  1  prohibits  the  combination  of  two  or  more  employ- 
ers of  labor  for  the  purpose  of  interfering  with  or  preventing 
any  person,  eitlier  by  threats,  promises,  or  blacklisting,  from 
procuring  employment.  Section  2  reads  as  follows:  "No  com- 
pany, corporation  or  partnership  in  this  state  shall  authorize, 
permit  or  allow  any  of  its  or  their  agents  to,  nor  shall  any  of 
its  or  their  agents  blacklist  any  discharged  employe  or  em- 
ployes, or  by  word  or  writing  seek  to  prevent,  hinder  or  restrain 
such  discharged  employe  or  any  employe  who  may  have  volun- 
tarily left  such  company's  or  person's  service  from  obtaining 
employment  from  any  other  person  or  company." 

Section  3  prohibits  employers  from  requiring  their  employes 
not  to  join  or  become  members  of  labor  organizations,  as  a  con- 
dition of  their  employment.  Section  4  declares  a  violation  "f 
the  act  a  misdemeanor. 

The  complaint  under  consideration  was  drawn  with  spec i., I 
reference  to  the  provisions  of  section  2,  and  if  that  section, 
standing  alone,  without  reference  to  the  provisions  of  section  3,' 
may  be  considered  valid,  then  it  will  be  unnecessary  to  deter- 
mine the  validity  of  the  latter  section;  and  inasmuch  as  the 
case  does  not  depend  upon  the  validity  of  section  3,  we  deem 
it  wise  not  to  enter  into  a  discussion  of  the  propositions  urged 
by  relator.  Under  the  decisions  of  this  court  the  act  may  be 
considered,  in  reference  to  its  constitutionality,  without  regard 
to  the  provisions  of  section  3.  In  other  words,  if  any  part 
of  the  act  is  valid,  the  whole  does  not  become  invalid  because 
a  portion  of  it  is  so  coiisidered :  Eeimer  v.  Newel,  47  Minn.  237, 
49  N.  W.  865;  Simard  v.  Sullivan,  71  Minn.  517,  74  N.  W.  280. 

Excluding  section  3,  then,  is  the  title  suggestive  of  the  sub- 
ject matter  •**^  of  the  act, which  is  the  coercing  and  influencing 
pf  employes  by  their  employers?  The  object  is  to  prohibit 
such  coercion  and  influence.  Conceding  that  the  word  "black- 
list," as  used  in  the  title,  has  no  well-defined  meaning  in  the 
law,  either  by  statute  or  judicial  expression,  the  general  under- 
standing of  the  term  is  that  it  has  reference  to  the  practice 
of  one  employer  presenting  to  another  the  names  of  employes 
for  the  purpose  of  furnishing  information  concerning  their 
standing  as  employes,  and,  so  understood,  it  may  have  reference 
to  the  subject  of  influencing  or  coercing  employes  or  employers. 
Section  2  deals  with  the  question  of  an  employer  influencing 
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Under  such  circumstances,  a  communication  designed  to  pre- 
vent such  employment  is  presumably  a  reflection  upon  the 
standing  of  the  employe. 

It  is  no  answer  to  say  that  the  employer  may  have  cause  for 
making  such  communication;  that  it  may  be  to  the  advantage 
of  the  new  employer,  and  for  tlia  mutual  advantage  of  all  such 
employers,  to  have  notice  of  the  character  of  the  employe.  If 
there  is  any  valid  reason  for  such  communication,  it  would  be 
available  only  as  a  matter  of  de^fense.  The  act  does  not  at- 
tempt to  interfere  with  the  right  of  an  employer  to  discharge 
an  employe  for  cause  or  without  cause.  It  docs  not  seek  to 
prohibit  an  employer  from  communicating  to  other  employers 
the  nature  and  character  of  his  employes,  when  the  facts  would 
be  for  their  interest.  While  such  interference  by  an  employer 
is  not  expressly  characterized  as  malicious,  that  intent  is  neces- 
sarily implied.  It  is  the  purpose  of  this  law  to  protect  em- 
ployes in  the  enjonnent  of  those  natural  rights  and  privileges 
guaranteed  them  by  the  constitution,  viz.,  the  right  to  sell  their 
labor  and  acquire  property  thereby.  The  act  is  valid,  and  the 
conviction  must  be  sustained. 

Therefore  the  writ  is  quaslied,  and  the  relator  is  remanded 
to  the  custody  of  the  sheriff  of  Eamsey  county. 


On  the  Blacklisting  of  Employes,  see  Hundley  v.  Louisville  etc. 
R.  U.  Co.,  10.")  Ky.  ICJ.  SS  Am.  St.  Kop.  29S,  48  S.  W.  420:  New  York 
etc.  R.  R.  Co.  v.  Schaffer.  t;5  Ohio  St.  414.  87  Am.  St.  Rep.  fi2S.  02 
N.  E.  103(5;  Ilehner  v.  Groat  Northern  Ry.  Co.,  78  Minn.  2S9,  79 
Am.  St.  Rop.  387,  80  N.  W.  1128:  Missouri  Pac.  Ry.  Co.  v,  Rich- 
mond, 73  Tex.  508,  15  Am.  St.  Rep.  704.  11  S.  W.  5.55. 

Part  of  a  Statute  may  be  Void  and  another  part  valid:  Sinking 
Fund  Conmirs.  v.  (;tM)ri:v.  lol  Ky.  2t;(».  SI  Am.  St.  Hep.  4."»4.  47  S.  W. 
770:  State  v.  Saiitoo.  Ill  Iowa,  1,  82  Am.  St.  Rop.  4S0.  S2  N.  W. 
44."):  Noll  V.  Rooplo.  1S7  III.  587,  58  N.  E.  (HO.  79  Am.  St.  Rep.  238, 
and  cases  oitcd  in  the  cross-reference  note  thori'to. 

Class  Legislation  is  constitutional  if  the  statutes  aro  .srcnoral  in 
their  ap])li('ation  to  the  class  at  which  tl!(\v  aro  ainuvl.  and  tho  dis- 
tinction is  not  arhitrary,  but  basod  on  public  policy:  Soo  tho  mono- 
srai)hic  note  to  State  v.  Ellet.  21  Am.  St.  Rep.  7S.'>:  St.ate  v.  Rroad- 
belt,  80  :sid.  .")(;.'),  73  Am.  St.  Rep.  2ol.  AW  Atl.  771;  Lasher  v.  People. 
183  111.  22(),  75  Am.  St.  Rep-  b^3.  55  N.  E.  C^VA.  Rut  such  legisla- 
tion must  extend  to  and  embrace  e(|ual!y  all  persons  wlio  are  or 
who  may  l)e  in  the  like  situation  or  cin'umstances,  and  the  classifi- 
cation must  be  t\atural  and  reasonable,  not  arbitrary  or  capricious: 
State  V.  Garhroski.  Ill  Iowa.  40i).  82  Am.  St.  Rep!  521.  82  N.  W. 
S50;  Bailey  v.  People,  lOo  III.  2.^.  83  Am.  St.  Rep.  11(1.  00  N.  E.  98. 

.  The  Title  of  Statutes,  in  respect  to  their  sufliciency  witliin  the 
constitutional  reiiuirenients,  is  considered  in  the  monographic  notes 
to  Bobel  V.  People,  04  Am.  St.  Rep.  70-107:  Crookston  v.  County 
Commrs.,  79  Am.  St.  Rep.  450-4S0;  Lewis  v.  Dunne,  80  Am.  St.  Rep. 
207-279. 
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21,  1901,  defendant  was  arrested  and  charged  with  peddling 
without  a  license,  in  violation  of  ordinance  2151  of  the  city 
of  St.  Paul,  and  upon  the  foregoing  facts  he  was  convicted  and 
fined. 

Among  the  powers  conferred  upon  the  common  council  of 
the  city  of  St.  Paul  by  its  home-rule  charter,  we  find  the  fol- 
lowing: "To  define,  restrain,  regulate,  and  license  hawkers,  ped- 
dlers, porters,  runners,  agents,  and  solicitors  for  common  car- 
riers, hotels,  i)ublic  houses,  express  companies,  or  other  estab- 
lishments." 

Under  this  ])ower  the  ordinance  in  question  was  enacted,  the 
material  portion  of  which  is  as  follows:  "i^very  person  who  shall 
sell,  or  oU'er  for  sale,  any  goods,  wares,  fruits,  nuts,  candies, 
groceries,  provisions,  vegetables,  or  other  articles  of  value,  or 
barter  or  exchange  the  same  at  any  point  or  place  within  the 
city  of  St.  Paul  other  than  upon  land  owned  or  leased  by  said 
person,  or  at  a  store  kept  by  said  person,  or  at  a  stand  at  one 
of  the  public  markets,  shall  be  deemed,  called  or  known  as  a 
peddler,"  etc. 

The  offense  of  peddling,  or  the  term  "peddler,"  as  deliini! 
by  the  ordinance,  is  much  broader  and  more  comprehensive  than 
any  of  the  definitions  given  by  the  lexicographers,  or  found  in 
any  of  the  adjudicated  cases.  A  peddler,  within  the  generally 
accepted  meaning  of  the  word,  is  a  small  retail  dealer,  who- 
carries  his  merchandise  with  him,  traveling  from  place  to  place, 
and  from  house  to  house,  exposing  his  goods  for  sale  and  sell- 
ing them. 

It  is  said  in  31  American  Law  Register,  5G9,  in  an  article 
relating  to  this  ^^^  subject,  that  there  are  four  elements  re- 
quired to  constitute  a  peddler,  namely:  1.  That  he  should  have 
no  fixed  place  of  dealing,  but  should  travel  around  from  place 
to  place;  2.  That  he  should  carry  with  him  the  wares  he  offers 
for  sale,  not  merely  samples  thereof;  3.  That  he  should  sell 
tlicm  at  the  time  he  offers  them,  not  merely  enter  into  an 
executory  contract  for  future  sale;  and  4.  That  he  should  de- 
liver them  then  and  there,  not  merely  contract  to  deliver  them 
in  the  future.  To  these  should  be  added  a  fifth,  to  the  effect 
that  the  sales  made  by  him  should  bo  to  consumers,  and  not 
confined  exclusively  to  dealers  in  the  articles  sold  by  him.  It 
is  generally  held  that,  if  any  one  of  thc-^e  elements  be  absent 
from  the  regular  dealings  of  a  vender,  he  is  not  a  peddler, 
whatever  else  he  may  bo.  One  wjio  solicits  orders  from  deal- 
ers for  future  delivery,  or  sells  by  sample,  whether  in  his  own 
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to  enact  ordinances  must,  therefore,  be  confined  within  the  gen- 
eral principles  of  the  law  applicable  to  the  subject  of  such 
ordinances.  Any  other  rule  would  confer  upon  municipal  au- 
thorities greater  power  than  was  intended  they  should  possess: 
Mays  V.  City,  1  Ohio  St.  268;  Mayor  etc.  v.  Ilussey,  21  Ga.  80, 
G8  Am.  Dec.  452. 

It  follows  that  the  ordinance  in  question  is  void  in  so  far 
as  it  covers  acts  of  the  character  of  those  shown  to  have  been 
committed  by  the  defendant  in  this  case.  His  conduct  in  sell- 
ing goods  as  the  agent  of  wholesale  merchants,  being  confined 
exclusively  to  selling  to  dealers  in  the  articles,  and  not  to  con- 
sumers, does  not  constitute  peddling  within  any  of  the  defini- 
tions found  in  the  books:  State  v.  Fetterer,  65  Conn.  287,  32 
Atl.  39i;  Standard  Oil  Co.  v.  Commonwealth,  21  Ky.  Law 
Eep.  1339,  55  S.  W.  8;  Village  of  Stamford  v.  Fisher,  140 
N.  Y.  187,  35  X.  E.  500. 

Generally  speaking,  peddlers  are  those  who  travel  about  sell- 
ing to  consumers,-  acting  in  their  own  behalf  and  in  their  own 
interests,  and  are  not,  as-  a  rule,  agents  or  employes  of  otl.u-r.-, 
though  an  agent  thus  selling  goods  may  come  within  the  law. 
It  is  conceded  in  this  case  that  defendant  did  not  own  the 
goods  or  chattels  he  was  engaged  in  selling;  it  is  conceded  that 
he  was  the  agent  ^^^  and  employe  of  the  owners,  who  were 
wholesale  dealers  in  such  articles;  and  it  is  further  conceded 
that  the  sales  by  him  were  to  dealers  and  not  to  consumers,  or 
to  the  public  generally. 

We  are  of  opinion  that  the  city  council  had  no  authority, 
under  the  power  conferred  by  its  charter,  to  bring  such  a  case- 
within  the  law  of  peddling,  and  the  judgment  appealed  from  is 
reversed.. 


A  Peddler  Is  an  Itinerant  vendor  of  goods,  who  soils  .Tiid  dolivors 
the  identical  iroods  ho  curries  -with  him.  Oiio  who  soils  by  s;)mi)lp, 
takinjj:  orders  for  poods  to  he  thorc'iftor  doliv(>rcd.  and  to  ho  paid 
wholly  or  in  part  upon  sul)S0(iU(Mit  delivery,  is  not  a  pcddlor:  State 
V.  Leo,  11.3  N.  C.  081,  18  S.  E.  71.3.  .37  Am.  St.  Kop-  <if9.  and  cnsos 
cited  in  the  cross-reference  noto  thereto;  State  v.  Parsons.  124  Mo, 
4t',G,  4(5  Am.  St.  Hop.  457.  27  S.  W.  11U2;  State  v.  Moorohoad.  42  S.  C. 
212,  4G  Am.  St.  Hep.  719,  20  S.  E.  544.  A  person  is  not  a  pcddlor, 
M-ithin  the  meaning  of  a  city  ordinance  imposing  a  fine  for  peddling 
goods  without  a  license,  who,  being  in  the  emi)loy  of  a  resident 
mercantile  establishment,  calls  on  citizens  and  solicits  orders  for 
goods  kept' for  sale  liy  it,  and  who  usually  carriers  samples  with 
him,  although  the  ordinance  declares  such  acts  to  be  peddling: 
Davenport  V.  Kice,  75  Iowa,  74,  9  Am.  St.  Rep.  454,  39  N.  W.  191. 
See.  too.  Emmons  v.  Lewistowu,  132  111.  3S0,  22  Am.  SL  liep.  540,. 
24  N.   E.   58. 
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here  material  alleged  therein  are  these:  On  November  12,  1859, 
]Mr.  John  R.  Irvine  and  wife,  then  being  the  owners  in  fee  of 
the  lot,  executed  and  delivered  to  tlieir  daugliter,  hereafter  re- 
ferred to  as  Mrs.  Gorman,  a  deed  thereof,  wherein  she  was 
designated  as  the  party  of  tlie  second  part.  The  grantors  in 
the  deed  therein'  sold  and  conveyed  to  the  party  of  the  second 
part  and  her  heirs  the  lot,  "to  have  and  to  hold  the  same  .... 
unto  the  ....  party  of  the  second  part  for  and  during  her 
natural  life,  w^ithout  power  of  alienation,  and  after  her  death 
to  her  heirs  and  their  assigns    forever.'^ 

Mrs.  Gorman  and  her  hu^jbaml  are  living.  She  has  oidy 
one  child,  a  daughter,  who  also  has  but  one  child,  a  daughter, 
who  is  a  minor.  The  grantors,  Mr.  and  Mrs.  Irvine,  died  prior 
to  the  year  1899,  leaving,  them  surviving,  children  other-  tiian 
j\[rs.  Gorman,  and  children  of  deceased  children,  who  are  the 
nephews  and  nieces  of  Mrs.  Gorman,  all  of  whom  are  now  liv- 
ing. On  or  about  July  1,  1898,  the  defendant,  claiming  to  be 
the  owner  of  the  lot  by  virtue  of  a  tax  title,  brought  an  action 
of  ejectment  against  ]\rrs.  Gorman  and  her  husband  to  recover 
possession  thereof,  and  such  proceedings  were  had  in  that  action 
that  on  July  25,  1898,  judgment  was  entered  in  favor  of  the 
})laintiff  therein  for  the  recovery  of  the  possession  of  the  lot. 
Thereafter,  and  on  !March  14,  1899,  tlie  defendant,  then  being 
in  possession  of  the  lot,  brought  an  action  in  the  district  court 
of  the  county  of  Eamsey  to,  quiet  his  title  thereto  against  Mrs. 
Gorman  and  her  husband,  her  daughter,  and  lior  granddaughter. 
The  action  was  in  form  one  to  determine  adverse  claims  to  real 
estate,  as  provided  by  General  Statutes  of  1894,  chapter  75. 
The  court  duly  acquired  jurisdiction  of  all  of  the  defendants 
in  that  action,  and  on  June  28,  1899,  judgment  was  duly  en- 
tered therein  adjudging  that  none  of  the  defendants  had  any 
right,  title,  estate,  or  interest  in  or  lien  upon  the  lot,  but  that 
the  defendant  herein  was  tlie  sole  owner  tliereof. 

:i:ir,  rjij^g  defendant  claims  that  by  virtue  of  this  judgment 
his  title  to  the  lot  is  perfect,  for  the  reason  tlint  all  ])ersons 
who  might  now  or  hereafter  claim  under  the  deed  thereof  to 
]\rrs.  Gorman  are  barred  from  all  interest  therein  by  tlie  judg- 
ment. The  plaintiff,  on  the  other  hand,  claims  that  the  deed 
created  a  contingent  remainder  in  the  heirs  of  Mrs.  Gorman; 
hence  until  her  death  it  is  uncertain  who  will  be  entitled  to 
this  remainder. 

Conceding,  without  so  deciding,  that  the  deed  in  question 
vested  in  Mrs.  Gorman  only  a  life  estate  in  the  lot,  and  cre- 
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as  an  equitable  action  as  distinguished  from  an  action  at  law. 
The  purpose  of  the  statute  in  giving  the  action  is  to  afford  an 
easy  and  expeditious  mode  of  quieting  title  to  real  estate :  Steele 
V.  Fish,  2  Minn.  129  (153.)  This  result  is  secured  by  enlarging 
the  power  of  the  court  to  determine  adverse  claims  to  land  and 
to  quiet  the  title  thereto  in  cases  where,  by  the  strict  rules  of 
a  court  of  equity,  no  action  could  be  maintained  to  quiet  title 
and  remove  clouds  thereon.  It  logically  follows  that  the  ac- 
tion, although  a  statutory  one,  is  substantially  an  equitable  one, 
unless  the  issues  made  by  the  answer  and  reply  are  strictly  legal 
ones,  and  that,  except  as  otherwise  provided  by  statute,  all  the 
ordinary  rules  governing  suits  in  equity  to  quiet  title  apply  to 
such  action :  17  Ency.  of  PI.  &  Pr.  292.  We  therefore  hold  that 
the  district  court  in  the  action  to  quiet  title  to  the  lot  here  in 
question  acquired  jurisdiction  to  determine  the  title  thereto, 
and  to  bind  by  its  decree  all  interests  or  claims,  whether  con- 
tingent or  otherwise,  therein  or  thereto;  hence  the  defendant's 
title  is  good  as  a  matter  of  law,  and  marketable. 
Order  affirmed. 


A  Marketable  Title  to  land  is  one  of  such  character  as  assures 
to  the  purchaser  the  quiet  and  peaceable  enjoyment  of  the  property, 
free  from  encumbrance:  Barnard  y.  Brown,  112  Mich.  452,  67  Am. 
St.  Kep.  432,  70  N.  W.  1038. 

Judgments. — Persons  not  in  being  may  be  bound,  when  they 
come  into  existence,  by  a  judgment  rendered  against  those  who 
represented  them:  Kidley  v.  Halliday,  100  Tenn.  607,  61  S.  W.  1023, 
82  Am.  St.  Kep.  902,  and  cases  cited  in  the  cross-refereuce  note 
thereto. 


McCORD  V.  SULLIVAN. 

[85  Minn.  344,  88  N.  W.  989.] 

TAX  SALES,  NOTICE  OF.— The  provisions  of  the  statute 
requiring  notice  to  be  given  before  selling  property  for  taxes  delin- 
quent thereon  are  mandatory.  In  the  absence  of  such  notices  given 
as  prescribed  by  sUitute,  the  tax  collector  has  no  pow*r  to  make  a 
sale.     (p.  5(53.) 

CONSTITUTIONAL  LAW.-CURATIVE  STATUTE  UNDER- 
TxVKING  TO  HEAL  .TURISDICTIONAL  DEFECTS  and  thereby 
to  take  away  vested  rights  are  unconstitutional,     (p.  564.) 

.TURISniCTION.— A  PARTIAL  COMPLIANCE  WITH  THE 
STATUTE  AS  TO  .lURlSI  »l('TIONAL  MATTERS  is  wholly  in- 
effectual for  any  purpose,     (p.  r>C,7>.) 

TAX  SALES,  STATUTES  UNDERTAKING  TO  CURE  DE- 
FECTS IN  NOTICES  OF.— A  statute  undertaking  to  make  valid  tax 
sales,  which  were  void  when  made  because  the  notices  of  sale  were 
Am.   St.   Rep.,  Vol.   LXXXIX.— 36 
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by  plaiutifl  that  the  publication  of  the  notice  of  sale  was  juris- 
dictional, and  an  indispensable  prerequisite  to  the  rif^ht  of  the 
auditor  to  make  the  sale,  and  tluit  the  legislature  had  no  power 
to  cure  his  failure  and  omission  to  comply  with  the  statute. 

Sales  of  property  for  taxes  being  involuntary  as  respects  the 
will  of  the  owner — made  in  pursuance  of  statutory  power — the 
general  rule  is  that  all  prerequisite  and  sUitutory  conditions 
authorizing  the  sale  must  be  strictly  complied  with.  Such  sales 
are  "'"*"  not  aided  by  presumptions,  except  such  as  are  created 
by  statute,  but  depend  entirely  for  their  validity  upon  compli- 
ance with  the  statutes  authorizing  them;  and  tlie  notice  of  sale 
is  uniformly  held  by  the  courts  as  one  of  the  most  essential 
of  the  statutory  prerequisites.  Personal  service  of  the  notice 
is  not  required,  the  manner  of  giving  it  l)eing  usually  by  pub- 
lication; and  it  is  well  settled  that,  where  that  is  the  mode 
designated  by  the  legislature,  the  language  of  the  statute  au- 
thorizing it  is  mandatory,  and  strict  compliance  therewith  is 
necessary.  The  notice  is  of  an  intended  action  on  the  part  of 
the  authorities,  in  pursuance  of  the  law,  which  may  eventuate 
in  devesting  the  taxpayer  of  his  property-  It  is  intended  for 
his  benefit,  and  he  may  insist  upon  its  being  given  strictly 
in  accordance  with  the  law  requiring  it.  That  the  statute  is 
mandatory,  and  in  consequence  jurisdictional,  was  held  in  Kipp 
V.  Dawson,  31  Minn.  373,  382,  17  N.  W.  9G1,  18  N.  W.  96,  in 
which  the  court  said:  "The  provisions,  so  far  as  time  is  con- 
cerned, wliich  are  designed  for  his  [the  taxpayer's]  benefit  and 
to  prevent  any  unjust  sacrifice  of  his  property,  are:  1.  The 
two  weeks'  publication  of  the  list  and  notice  of  application 
for  judgment,  so  that  he  may  have  an  opportunity  to  answer 
or  object  to  the  entry  of  judgment  if  he  desires;  and  2.  The 
giving  of  the  proper  notice  of  sale  at  the  time  fixed  by  law,  so 
as  to  secure  a  fair  sale.  These,  tiierefore,  are  mandatory. 
What  tie  taxpayer  is  interested  in  is  not  the  exact  date  of  the 
publication  of  the  list,  but  that  ho  may  have  the  kind  and  length 
of  notice  provided  by  law— 1.  Before  judgment;  and  then  2. 
Before  sale." 

As  we  understand  it,  tliis  has  always  been  the  rule  in  this 
state.  It  was  so  held  in  Prindle  v.  Campbell,  9  ^Minn.  197 
(212),  wliere  the  court  used  the  following  language:  ''The  no- 
tice of  sale  required  by  the  charter  in  this  instance  is  a  matter 
which  materially  affects  the  riglits  of  parties.  Without  it,  the 
law  confers  no  power  on  the  otficcr  to  sell  the  land  for  delin- 
quent taxes,  and  the  time  prescribed  by  the  statute  is  essential 


[Minn. 

0  of  notice 

time.     We 

'land  for-  taxes  for 

I  IT'  daims  title,  are 

iintifT  m  pursii- 

"  '<'.  Paul, 

vi  J'lhllips,  80 
i-.ia-4:L,kat>,  tlie  statute 

'^"'■^(S^ond,  edition, 
-^eazie,  25  Me. 
le  may  be 
ompliance 
II  order  to 
aratory  to 
lied.  with, 
nilie  ffen- 
/does  not 

.„  .,hj\s  ^ip  to 

nva.\' the  ris^hts 

'■^'"0^ ^notice  of 

, Statutory 

.^:24.,Me.  283*; 

''  "■  -  .33  Miss. 


:h;.o.KQuis.own  and 

oT;sa^le.in  tax  pro- 

prerequisite  to 

,^the  Laws 

e  been  be- 

ir  validity 

ions,  fifth 

iieMli^rale  that  "if 

"'? , '  h nd^wh i ch  con- 

'jncr^the  neces- 

""    ^^  ith   by 

._  -lature 

'^ights  may 


Jan.  1902.]  McCobd  v.  Sullivan.  665 

be  taken  away.  The  legislature  might,  it  is  true,  have  provided 
a  notice  difTorent  from  that  required  by  section  1591,  supra;' 
but  from  that  it  does  not  follow  that  a  failure  of  compliance 
^vith  such  a  statute  may  be  cured  by  subsequent  legislation.  A 
partial  compliance  with  the  statute  as  to  jurisdictional  matters 
is  wholly  inelTectual  for  any  purpose  and  tlie  procf.'odings  in 
this  case  as  to  the  sale  stand  as  tliough  no  attemi)t  had  l^een 
made  to  sell  the  property  pursuant  to  the  tax  judgment  at  all. 
As  said  in  the  case  of  Kipp  v.  Dawson,  31  Minn,  373,  382,  17 
N.  W.  9G1,  18  X.  W,  9G,  the  taxpayer  is  interested  in  and  en- 
titled to  have  the  kind  and  lengtli  of  notice  provided  by  law — 
1.  The  notice  before  judgment;  and  then  2.  The  notice  before 
sale.  He  has  the  right  to  rely  upon  the  notice  being  given,  to 
insist  upon  a  strict  compliance  with  the  statute,  and  may  in- 
voke a  failure  in  that  respect  to  defeat  a  title  arising  in  virtue 
of  such  proceedings. 

It  is  true  that  the  legislature  may  cure  irregularities  and  de- 
fects in  tax  proceedings,  but  that  irregularities  and  defects 
which  go  to  the  jurisdiction  of  the  officers  to  act,  and  affect, 
the  substantial  rights  of  the  property  owner,  cannot  be  cured 
by  subsequent  legislation,  is  thoroughly  settled  by  authorities: 
Cooley  on  Taxation,  second  edition,  302,  As  said  in  Black  on 
Tax  Titles,  section  484:  "Defects  in  those  [tax]  proceedings,  or 
the  omission  altogether  of  proceedings  which  might  have  been 
originally  dispensed  with,  may  be  cured;  but  if  the  defect  is 
jurisdictional  (that  is  to  say,  if  it  goes  to  the  root  of  the  au- 
thority to  act;  if  it  involves  the  omission  of  a  step  which  the 
legislature  could  not  have  dispensed  with),  ....  then  it  is 
beyond  the  reach  of  a  curative  statute," 

Under  our  own  decisions,  no  title  or  estate  vested  in  the  pur- 
chaser at  the  tax  sale  in  question,  because  of  the  failure  to  give 
the  necessary  notice.  The  effect  of  the  act  of  the  legislature,  if 
sustained,  will  be  to  infuse  life-  and  validity  into  that  which 
without  its  aid  is  wholly  void.  This  the  legislature  luis  not  the 
oonstitutional  power  to  do:  Alden  v.  Mayor  etc.  of  Newark,  36 
N.  J.  L.  2SS;  Dover  v,  Cornwell.  10  X,  Dak,  123,  8t)  X.  W,  227; 
Forster  v.  Forster,  129  Mass.  559 ;  Lowry  v.  ]\[ayo,  41  ]Minn. 
388,  43'  X.  W.  78,  Curative  statutes  intended  to  heal  and  cor- 
rect defects  and  omissions  with  respect  to  contracts  between  in- 
dividuals, and  to  effectuate  the  intention  of  the  parties,  •*■***  are 
sustained  upon  entirely  different  principles:  Wistar  v.  Foster^ 
46  Minn.  484,  24  Am.  St.  Eep.  241,  49  X.  W.  247. 
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The  facts  sliown  by  the  pleadings,  which  need  to  be  stated  in 
this  opinion,  are  as  follows:  April  4,  1883,  one  Fagan  was  the 
owner  of  the  quarter  section  of  land  in  controversy,  and  exe- 
cuted and  delivered  (his  wife  joining  therein)  a  first  mortgage 
to  one  Jliiler,  whicli  mortgage  was  duly  recorded.  On  the  same 
day  Fagan  and  his  wife  executed  and  delivered  another  mort- 
gage upon  the  same  tract  of  land,  in  which  one  James  Law  and 
the  plaintiff,  E.  B.  Law,  were  named  as  mortgagees,  said  mort- 
gage being  expressly  made  subject  and  subordinate  to  the  Miller 
mortgage.  This  second  mortgage  was  also  duly  recorded.  In 
1889  an  attempt  '*^^  was  made  to  foreclose  it  under  the  power, 
and  at  the  sale  the  mortgagees,  James  and  E.  B.  Law,  became 
the  purchasers  of  the  mortgaged  land  (as  they  supposed)  fur 
the  amount  due  upon  their  mortgage,  with  costs  and  disburse- 
ments. A  sheriffs  affidavit  of  sale  and  his  certificate  thereof 
were  immediately  executed  and  delivered,  and  with  a  copy  of 
the  notice  of  the  sale,  proof  of  its  publication,  and  of  service  of 
the  notice  upon  the  mortgagors,  duly  recorded.  The  proceedings 
seem  to  have  been  regular  in  every  respect,  except  that  from 
the  record  of  these  instruments  it  ap])ears  that  the  landsuM 
was  described  in  the  sheriff's  affidavit  and  certificate  as  the 
northeast  quarter  of  the  section,  instead  of  the  southeast  quar- 
ter, as  it  should  have  been.  The  original  instruments  were 
not  produced  in  evidence.  No  redemption  was  made  from 
this  sale.  The  mortgagors  abandoned  the  land  actually  mort- 
gaged, during  the  year  for  redemption,  and  the  purchasers  at 
the  sale  immediately  took  peaceable  and  actual  possession,  and 
since  the  spring  of  1890  have  remained  in  such  possession,  un- 
der claim  of  ownership,  and  without  having  knowledge  of  the 
error  in  the  sheriff's  affidavit  and  certificate  until  just  prior  to 
the  bringing  of  this  action.  The  first  mortgage  was  assigned 
by  Miller  to  one  Norton,  who  was  and  is  cashier  of  the  defend- 
ant bank,  and  in  1899  he  proceeded  to  foreclose  the  same  by 
advertisement.  At  the  foreclosure  sale  the  bank  purchased  the 
property  and  received  the  certificate.  !March  7,  1900,  twenty 
days  prior  to  the  expiration  of  the  year  of  redemption  from 
this  sale,  acting  under  the  provisions  of  the  General  Statutes 
of  1894,  section  6041,  the  plaintiff  paid  the  amount  required 
to  redeem,  with  all  interest,  costs,  and  charges,  to  the  sherifT 
of  the  proper  county,  and  received  from  him  a  certificate  of 
redemption,  which  was  duly  recorded.  The  bank  refused  to 
accept  the  money  from  the  sheriff  upon  the  ground  that  the 
plaintiff  had  no  right  to  redeem  under  the  provisions  of  that 
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We  do  not  now  depart  from  a  doctrine  which  has  been  so 
tlioroiif^hly  establislied  by  the  decisions  of  this  court,  becaiise.  on 
*^'*'  tlie  facts,  tliis  ca?e  is  easily  distingiiislia])le  from  any  which 
has  heretofore  been  decided,  and  is  not  necessarily  controlled 
by  any  of  them.  Here  it  is  shown  by  the  pleadings  that  im- 
mediately after  the  expiration  of  the  year  within  which  re- 
demption should  have  been  made,  had  the  Law  mortgage  been 
properly  foreclosed,  the  m.ortgagors  abandoned  the  land,  pre- 
sumably in  the  belief  that  the  foreclosure  had  been  regular,  and 
that  they  were  no  longer  entitled  to  possession.  The  purchasers 
at  the  sale  (this  plaintiff  and  James  Law)  immediately  took 
possession,  peaceably,  and  apparently  with  the  consent  of  the 
mortgagors.  They  have  been  in  possession  ever  since,  in  the 
belief  that  their  mortgage  was  regularly  and  duly  foreclosed, 
and  that  they  were  the  owners  of  the  land — subject,  of  course, 
to  the  lien  of  the  Miller  mortgage.  Their  rights  have  not  been 
those  of  mere  creditors,  simply,  having  a  lien  upon  the  prem- 
ises, but  have  been  altogether  different  and  greater.  As  mort- 
gagees in  ])osse3sion,  they  have  been  entitled  to  hold  and  occupy 
the  premises,  and  could  only  be  dispossessed  in  one  of  two  ways : 
1.  By  payment  to  them  by  the  mortgagors  or  their  successor  in 
interest  of  the  amount  due  upon  their  mortgage,  and  all  sum^ 
^vhich  had  been  paid  to  protect  their  rights  as  mortgagees  in 
possession;  or  2.  By  a  foreclosure  of  the  senior  mortgage,  and 
the  expiration  of  the  year  of  redemption,  without  any  redemp- 
tion by  them  under  the  junior  lien.  Their  interest  and  riglits 
as  mortgagees  in  possession  were  such  that  they  could  maintain 
an  action  for  an  injury  to  the  freehold,  an  action  of  trespass, 
<3r  in  ejectment,  as  against  third  parties.  They  were  no  longer 
mere  creditors  having  a  lien,  but  they  were  in  actual  and  law- 
ful possession,  with  all  of  the  rights  that  follow  and  that  are 
necessary  to  protect  and  retain  such  possession.  They  were  the 
owners  for  tlic  time  being. 

The  marked  distinction  which  has  been  recognized  by  this 
court  between  an  ordinary  mortgagee  and  one  who  has  entered 
into  possession  of  the  premises  peaceably  and  in  good  faith, 
in  the  belief  that  a  foreclosure  of  his  mortgage  has  been  prop- 
erly made,  will  be  seen  upon  an  examination  oif  Johnson  v. 
Sandhoff,  30  Minn.  197,  14  N.  W.  889;  Holton  v.  Bowman, 
32  Minn.  191,  19  N.  W.  734;  Eogers  v.  Benton,  39  IMinn.  39, 
12  Am.  St.  Rep.  613,  38  K  W.  765;  Eussell  v.  H.  C.  ^^^  Akeley 
Lumber  Co.,  45  Minn.  376,  48  N.  W.  3.  In  the  last  case  it 
was  held  that  if  a  good  faith  purchaser  at  a  defective  fore- 
closure sale,  or  his  assigns,  go  into  possession  of  the  mortgaged 
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expirerl,  has  a  eiibsisting  interest  under  the  mortgagor's  title 
and  may  redeem  under  the  provisions  of  section  C041. 

It  is  not  to  be  forgotten,  also,  that  the  right  of  redemption 
is  favored  in  law;  and  where  it  stands  admitted  by  the  plead- 
ings that  redemption  money,  sufTiciont  in  amount,  has  been 
paid  to  the  proper  odicer,  and'  is  in  his  hands  for  the  use  of 
the  party  entitled  to  it,  courts  should  not  be  astute,  or  very 
closely  scan  the  transaction,  for  the  purpose  of  defeating  the 
redemption  right.  We  must  keep  in  view  the  general  object 
of  the  st-atute  giving  and  regulating  redemptions.  The  pur- 
pose is  to  enable  all  who  have  interests  or  claims  in  the  prop- 
erty which  may  be  cut  off  to  save  those  interests  or  claims,  in 
so  far  as  this  may  be  done  without  impairing  the  rights  of 
those  in  whose  behalf  the  sale  was  made.  In  this  particular 
case,  for  illustration,  the  plaintilT  will  retain  his  land,  the 
bank  will  receive  its  money — all  that  it  is  entitled  to — and  it 
should  ask  no  more.     Exact  justice  prevails. 

The  order  granting  a  new  trial  is  affirmed. 


Judicial  Sale.— On  who  may  rodoom  from  execution  and  foio- 
closure  sales,  see  the  monojiraphic  note  to  Horn  v.  Indianapolis 
Nat.  Bank,  21  Am.  St.  Kep.  2-13-'2-19.  It  has  been  held  that  Ww 
holder  of  an  equitable  mortgage  in  the  form  of  an  absolute  deed 
may  redeem  from  a  mortgage  foreclosure  of  the  land,  as  a  cred- 
itor, without  any  previous  adjudication  that  his  interest  in  tho 
premises  is  tliat  of  a  mortgagee:  tScheibel  v.  Anderson,  77  Miuu.  01, 
77  Am.  St  liep.  COi,  79  N.  W.  594. 


STATE  V.  WESTFALL. 

[85  Minn.  407.  89  N.  W.   175.] 

CONSTITUTIONAL  LAW-CLASSIFICATION  OF  COUN- 
TIFS.-rOrULATION,  IF  NOT  LIMITED  TO  TIIF  PKKSKNT, 
MAY  BE  A  BASIS  OF  CLASSIFICATION  of  counties  for  the  pur- 
pose of  legislation  if  germane  to  the  purpose  of  the  law;  otherwise 
not.     (p.  573.) 

CONSTITUTIONAL  LAW— CLASSIFICATION  OF  COUN- 
TIES BY  I'Ol'ULATION.  WHEN  VALID  AND  WHEN  INVALID. 
If  there  is  no  natural  relation  or  connection  between  tlie  poi)ulation 
of  counties  of  a  particular  class,  and  the  snbject  matter  of  statutes- 
so  classifying  them  for  the  purposes  of  legislation,  courts  ought 
unhesitatingly  to  hold  them  unconstitutional.  On  the  other  hand, 
courts  are  never  to  be  unmindful  of  the  fact  that  the  law-making- 
power   is  vested  in  the  legislature.    Therefore,   if  there   are   any 
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The  sole  issue  of  law  raised  by  the  demurrer  is  this:  Is  Laws 
of  1901,  chapter  237,  by  virtue  of  which  the  rcspondont  was 
appointed  such  examiner,  providing  for  the  Torrcn.s  svstem  of 
registering  land  titles,  constitutional?  The  basic  princij)le  of 
this  system  is  the  registration  of  the  title  of  land,  instead  of 
registering,  as  the  old  system  requires,  the  evidence  of  such 
title.  In  the  one  case  only  the  ultimate  fact  or  conclusion  that 
a  certain  named  party  has  title  to  a  particular  tract  of  land 
is  registered,  and  a  certificate  thereof  delivered  to  him.  In  the 
other  the  entire  evidence,  from  which  proj)Osed  purchasers  must, 
at  their  peril,  draw  such  conclusion,  is  registered.  Necessarily 
the  initial  registration  of  the  title — that  is,  the  conclusive  es- 
tablishment of  a  starting  point  binding  upon  all  the  world — 
must  rest  uj)on  judicial  proceedings.  The  act  in  question  pro- 
vides for  such  proceedings,  and  the  full  details  thereof,  which 
will  be  referred  to  as  we  proceed.  The  act,  by  its  terms,  applies 
only  to  counties  having  more  than  seventy-five  thousand  in- 
habitants, and  registration  is  made  o])tional  with  the  land  owner. 
It  is  the  contention  of  the  relator  that  the  act  is  unconstitu- 
tional for  the  reasons: 

1.  That  it  is  special  legislation,  contravening  sections  33  and 
3-1  of  article  4  of  the  state  constitution,  because  the  classifi- 
cation of  counties  according  to  population  for  the  purposes  of 
the  act  is  unauthorized. 

Population,  if  not  limited  to  the  present,  may  be  a  basis  of 
classification  of  counties  for  the  purposes  of  legislation  if  ger-, 
mane  to  the  ])urpose  of  the  law;  otherwise  not:  State  v.  Dis- 
trict Court  of  St.  Louis  Co.,  Gl  Minn.  542,  64  N.  W.  190; 
State  V.  Sullivan,  72  ^JW  Minn.  127,  75  N.  W.  8;  State  v.  Ritt, 
76  Minn.  531,  79  N.  W.  535;  Murray  v.  Board  of  County 
Commrs.,  81  :Minn.  359,  83  Am.  St.  Rep.  379,  84  N.  W.  103. 
The  subject  of  classification  of  counties  on  the  basis  of  popu- 
lation is  an  embarrassing  one  for  the  courts,  for  the  reason  that 
numerous  and  complex  considerations  enter  into  it,  and  it  is 
often  difficult  to  determine  whether  there  is  any  natural  rela- 
tion between  the  population  of  counties  of  the  given  class  and 
the  subject  matter  of  the  law  classifying  them;  Alexander  v. 
City  of  Duluth,  77  Minn.  448,  80  N.  W.  G23.  If  it  is  clear 
that  there  is  no  natural  relation  or  connection  between  the 
population  of  counties  of  a  particular  class  and  the  subject  mat- 
ter of  the  statutes  so  classifying  them  for  the  purposes  of  legis- 
lation, courts  ought  unhesitatingly  to  hold  them  unconstitu- 
tional; otherwise  it  would  sanction  the  classification  of  counties- 
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ises  of  tlie  throe  most  populous  counties  of  the  state  and  those 
of  the  other  counties  having  a  much  smaller  population.  It 
does  not  appear  in  tliis  case  that  the  cla.<.siricatiun  was  purely 
arbitrary;  on  the  contrary,  the  facts  suggest  a  natural  reason 
therefor,  which  made  it  a  question  solely  for  the  legislature. 
We  therefore  hold  that  tlie  act  is  not  void  as  special  legislation. 

2.  Tiiat  the  act  is  void  because  it  contemplates  the  taking 
of  property  without  due  process  of  law,  in  violation  of  both  state 
and  federal  constitutions. 

The  act  provides,  among  other  things,  that  the  owner  of  any 
estate  or  interest  in  land  may  have  the  title  thereto  registered 
by  making  an  application  in  writing,  stating  certain  facts,  to 
the  district  court  of  the  county  wherein  the  land  is  situated. 
Thereupon  tlie  court  has  power  to  inquire  into  the  state  of  the 
title,  and  make  all  decrees  necessary  to  determine  it  against  all 
persons,  known  or  unknown.  The  application  must  be  filed  and 
docketed  in  tlie  oflice  of  the  clerk  of  tlie  court,  and  a  duplicate 
thereof  filed  with  the  register  of  deeds,  who  is  ex-officio  register 
of  titles.  The  application  is  then  referred  by  the  court  to  an 
examiner  of  titles,  w^ho  investigates  the  titles,  and  inquires  as 
to  the  truth  of  the  '*^*-  allegations  of  the  application,  particu- 
larly whether  the  land  is  occupied  or  not,  and  makes  and  files 
a  report  of  his  examination  with  the  clerk.  Upon  the  filing 
of  the  report  the  clerk  issues  a  summons  by  order  of  the  court, 
wherein  the  applicant  is  named  as  plaintiff,  and  the  land  de- 
scribed, and  all  other  person-  known  to  have  any  interest  in  or 
claim  to  the  land  and  "all  other  persons  or  parties  unknown'' 
claiming  any  interest  in  the  real  estate  described  in  tlie  apj)li- 
cation  are  named  as  defendants.  The  summons  must  be  di-' 
reeled  to  such  defendants,  and  require  them  to  appear  and  an- 
swer within  twenty  days.  It  must  be  served  in  the  manner  now 
provided  for  the  service  of  summons  in  civil  actions,  with  this 
exception:  That  the  summons  shall  be  served  on  nonresident 
defendants  and  upon  all  unknown  persons  by  publishing  it  in 
a  newspaper  printed  and  published  in  the  county  where  the 
application  is  filcdj  once  a  week  for  three  consecutive  weeks. 
In  addition  to  such  publication  the  clerk  shall,  within  twenty 
days  after  the  first  publication,  mail  a  copy  of  the  summons  to 
all  nonresident  defendants  whose  place  or  address  is  known,  and 
the  court  may  order  such  additional  notice  of  the  a{)plication 
as  it  may  direct.  .  ■  Any  interested  party  may  ap])ear  and  answer. 
If  no  appearance  is  made,  the  court  may  enter  the  default,  but 
must  take  proof  of  the  applicant's  right  to  a  decree,  and  is  not 
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Such  is  a  brief  outline  of  the  provisions  of  the  act,  which 
it  is  necessary  to  have  in  mind  when  considering  the  question 
■whether  the  act  authorizes  the  taking  of  property  without  due 
process  of  law.  Counsel  for  the  relator  suggest  several  objec- 
tions to  tlie  hnv,  which  are  not  germane  to  the  particuhir  ques- 
tion wlietlier  the  act  contemplates  the  taking  of  property  with- 
out due  process  of  law.  Attention  is  called  to  the  fact  that  the 
act  (section  20)  allows  the  defendants  twenty  days  after  the 
service  of  the  summons  in  which  to  appear  and  answer,  while 
by  the  prescribed  form  of  the  summons  they  are  required  to 
answer  in  ten  days.  This  discrepancy  *^'*  does  not  affect  the 
constitutionality  of  the  law,  or  its  practical  operation,  for  it  is 
apparent,  when  all  of  the  provisions  of  the  act  as  to  the  sum- 
luons  and  the  time  within  which  the  defendants  must  answer 
are  considered,  that  the  prescribed  form  of  the  summojis,  in  so 
far  as  it  requires  the  answer  to  be  filed  in  ten  days,  must 
yield  to  the  other  express  provisions  upon  the  subject,  and 
twenty  days  be  substituted  in  the  form  for  ten  days. 

Again,  it  is- suggested  that  land  held  under  a  registered  thh' 
cannot  be  gained  or  lost  by  adverse  possession,  while  all  land 
in  the  counties  of  the  state  to  which  the  act  does  not  ap})ly 
may  be  so  lost  or  gained;  and,  further,  that  the  land  owner- 
in  the  counties  to  which  the  act  applies  have  a  remedy  for 
clearing  their  titles  from  clouds,  and  quieting  them,  not  ac- 
corded to  other  land  owners  of  the  state.  These  are  suggestions 
pertinent  to  the  legislative  question  of  classification,  but  not 
to  the  question  whether  the  procedure  for  securing  a  decree 
quieting  the  title  to  the  land  as  a  basis  for  the  initial  registra- 
ticin  is  due  process  of  law.  If  the  classification  was  authorized, 
none  of  the  suggested  matters  render  the  act  invalid. 

It  is  also  contended  by  the  relator  that  under  the  provisions 
of  tlie  act  a  person  may  be  in  actual  possession  of  land  the 
title  to  which  is  to  be  registered  and  service  made  upon  him 
by  pu})lication,  which  may  result  in  his  being  registered  out  of 
liis  title  thereto  without  ever  having  any  actual  knowledge  of 
tlio  judicial  proceeding  instituted  to  secure  a  decree  clearing 
;ind  quiciting  a  title  as  a  basis  for  the  initial  registration.  If 
til  is  be  the  correct  construction  of  the  jirovision  of  the  act 
relating  to  the  service  of  the  summons,  tliey  do  not  constitute 
due  process  of  law:  Baker  v.  Kelley,  11  Minn.  'S~^S  (-180).  But 
the  act  is  not  reasonably  susceptible  of  such  a  construction. 
The  application  for  registration  must  be  presented  to  the  dis- 
trict court  of  the  county  in  which  the  land  is  situate;  hence 
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state:  ShG])licrcl  v.  Ware,  46  Minn.  174,  24  Am.  St.  Rep.  212, 
48  N.  W.  773;  Inglee  v.  Welles,  53  Minn.  197,  55  X.  W.  117; 
McClymond  v.  Noble,  84  Minn.  329,  87  Am.  St.  Rep.  354, 
87  N.  W.  838.  See,  also,  **=  Ma\all  v.  Mayall,  G3  ^[inn.  511, 
C5  N.  W.  942,  and  Mathews  v.  Liglituer,  85  Minn.  333,  ante,  p. 
558,  88  X.  W.  992. 

It  is  further  claimed  by  the  relator  that  the  provision  of  the 
act  which  limits  the  exercise  of  the  right  to  a  party  not  actually 
served  with  process  or  notified  of  the  proceeding  to  apply  to 
the  court  to  open  the  decree  and'  permit  him  to  answer  to 
sixty  days  after  the  entry  of  the  decree,  and  that  no  proceeding 
shall  be  had  for  the  recovery  of  the  land  after  that  time,  is  un- 
constitutional. It  is  urged  in  this  connection  that  the  legis- 
lature cannot  require  a  person  in  the  unchallenged  possession 
of  land  to  commence  an  action  or  institute  any  proceeding  with- 
in a  limited  time  to  vindicate  his  claim,  or  be  barred  of  all 
rights  in  the  premises.  This  is  true:  Baker  v.  Kelley,  11  Minn. 
358  (480).  But  it  is  equally  true  that  when  a  party  so  in 
possession  is  by  a  summons  served  as  in  civil  actions,  and  there- 
by notified  that  the  land  he  occupies  is  claimed  by  another,  and 
that  he  is  required  to  appear  in  court  and  defend  against  the 
claim,  he  must  do  so,  or  be  barred  conclusively  by  the  judgment 
entered  in  the  proceeding.  Xow,  as  already  suggested,  all  per- 
sons in  possession  of  the  land  must  be  made  parties  to  the  pro- 
ceeding to  secure  the  registration  of  the  title  thereto,  and  the 
summons  must  be  served  upon  them.  If  the  act  is  complied 
with,  it  is  extremely  improbable  that  an  adverse  claimant  in 
actual  possession  of  the  land  would  fail  of  receiving  notice  of 
the  pendency  of  the  proceeding  to  register  the  title. 

However  this  may  be,  it  is  reasonably  clear,  and  we  so  hold, 
that  the  particular  provision  of  the  act  which,  in  effect,  forbids 
the  commencement  or  the  defense,  in  opposition  to  the  decree, 
of  any  action  or  proceeding  to  recover  the  land  brought  more 
than  sixty  days  after  the  entry  of  the  decree,  does  not  apply 
to  an  adverse  claimant  in  the  actual  possession  of  the  land, 
upon  whom  the  summons  is  not  served;  for,  being  in  posses- 
sion, he  cannot  bring  such  an  action,  and  his  right  to  defend 
his  possession  and  title  in  such  a  case  cannot  be  made  to  depend 
upon  his  nonaction.  So  construed,  the  provision  of  the  act 
both  as  to  the  opening  of  the  decree  and  as  to  the  commence- 
ment of  any  action  or  proceeding  to  recover  the  land  in  oppo- 
sition to  the  decree  is  valid  as  a  statute  of  limitations.  The 
time  limit  seems  to  us  to  be  a  short  one,  but,  '*^'*  in  view  of  the 
complete  and  far-reaching  provisions  of  the  act  for  notice  to 
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era!  or(?er  or  nile  of  the  court :  Tyler  v.  Judges  of  Court  of 
Ilegistration,  175  Mass.  71,  55  N.  E.  812.     Nor  does  the  acE 

attempt  to  make  the  court  a  registration  ofTice,  as  relator  claims. 
It  simply  confers  upon  the  court  certain  judicial  duties  inci- 
dent to  the  plan  of  registering  land  titles  provided  by  the  act. 

4.  The  last  reason  urged  why  the  act  is  invalid  is  that  the 
ofiTice  of  examiner  of  titles  is  a  county  oirice,  which  must  be 
tilled  by  popular  election  as  required  by  section  4  of  article  11 
of  the  state  constitution.  Examiners  of  titles  are  not  county 
othcers,  within  the  meaning  of  this  constitutional  provision,  for 
the  reason  already  stated  in  connection  with  the  consideration 
of  the  question  as  to  the  power  of  the  court  to  appoint  them. 

We  therefore  hold  that  Laws  of  1901,  chapter  237,  is  consti- 
tutional. 

Writ  quashed. 


Class  Legislation. — The  lopislature  may,  by  a  ponoral  law,  cln«;'^ 
!fy  counties  and  other  municipalities  on  the  basis  of  population,  if 
such  classilication  bears  a  reasonable  relation  to  their  necessities: 
Knopf  V.  I»eople,  18.")  111.  20,  70  Am.  St.  Kep.  17,  57  N.  E.  22;  Wan- 
ser  V.  IIoos,  GO  N.  .T.  L.  482,  CA  Am.  St.  Rep.  000,  38  Atl.  440; 
monojn'aphic  note  to  State  v.  Ellet,  21  Am.  St.  Rep.  784.  But  see 
Murray  v.  Board  of  Conimrs.,  81  Minn.  3o9,  83  Am.  St.  Rep.  379,  St 
N.   W.'lOS. 

Torrens  Land  Act.— The  constitutionality  of  statutes  adopting  the 
^Torrens  system  of  registering  land  titles  is  considered  in  State  v. 
Guilbert,  50  Ohio  St.  575,  00  Am.  St.  Rep.  75(>,  47  N.  E.  551;  Reople  v. 
fcMmon,  170  111.  005,  08  Am.  St.  Rep.  175,  52  N.  E,  910. 
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against  McDugle  for  two  hundred  dollars  and  interest  thereon, 
and  from  that  judgment  McDugle  appeals.  The  circuit  court 
of  De  Soto  county  had  no  jurisdiction  to  try  the  case,  because 
the  only  jurisdiction  it  could  have  was  the  jurisdiction  of  the 
justice  of  the  peace,  Buford,  and  Buford  had  no  jurisdiction 
whatever.  Jurisdiction  is  either  in  regard  to  the  subject  mat- 
ter of  the  suit  or  the  person  sued.  And  whatever  may  be  true 
as  to  the  jurisdiction  of  Justice  Buford  as  to  the  matter  in  con- 
troversy— upon  which  we  pass  no  oj)inion — yet  iindoubte<lly  he 
acquired  no  ju^i^diction  of  the  defendant  ^IcDugle  by  the  ser- 
vice of  process  upon  him  made  by  himself.  Process  may  be 
served  only  by  the  person  designated  in  the  code  relating  to 
this  subject,  and  unquestionably  nowhere  is  a  justice  of  the 
peace  authorized  to  execute  process  issued  by  himself.  Such 
service  is  a  nullity,  and  confers  no  jurisdiction,  and  is  of  no 
more  force  than  if  not  made  at  all.  It  was  a  nullity,  and  wa< 
rightly  disregarded  by  McDugle:  Kyle  v.  Kyle,  55  Ind.  387  ; 
Works  on  Courts  and  Juris])rudonce,  211.  When  a  case  (lo- 
cided  by  a  justice  of  the  peace  is  brought  by  certiorari  before 
the  circuit  court,  that  court  is,  by  the  express  provisions  of  .the 
code  of  1893,  section  89,  confined  to  the  examination  of  quc.-- 
tions  of  law  appearing  upon  the  face  of  the  proceedings,  and  in. 
case  of  reversal  should  enter  up  such  judgment  as  the  justice 
ought  to  have  entered,  if  the  same  be  apparent. 

Now,  it  must  be  clear  that  the  justice  of  the  peace  had  no 
authority  to  enter  any  judgment,  but  should  have  issued  pro- 
cess for  the  defendant,  directed  to  the  constable  of  the  dis- 
trict, or  ^^  to  the  sheriff  of  the  county;  and  the  case  must  be 
returned  to  Justice  Buford,  or  to  his  successor  in  otTice,  that  it 
may  be  proceeded  with  in  an  orderly  manner  by  a  legal  service  of 
notice.  By  the  authority  above  quoted,  Justice  Buford  had  no 
jurisdiction  of  the  defendant,  and  so  there  hsis  never  been  a  trial 
in  a  justice  of  the  peace  court,  and,  until  tried  in  such  court, 
it  can  have  no  place  in  the  circuit  court.  The  infirmity  in  the 
case  is  the  want  of  jurisdiction  in  the  justice's  court  and  in 
the  circuit  court  of  the  person  of  the  defendant.  In  cases  aris- 
ing before  a  justice  of  the  peace,  the  circuit  court  can  have  no 
jurisdiction  unless  the  justice  had  jurisdiction  of  it:  Glass  v. 
Moss,  1  How.  (:Miss.)  519;  Morris  v.  Shryock,  50  Miss.  596, 
597.  Louisville  etc.  R.  R.  Co.  v.  McCoUister,  G6  Miss.  106,  5 
South.  695,  was  very  similar  in  its  leading  aspect  to  the  case 
here  before  us,  and  there  this  court  sent  back  to  the  justice  of 
the  peace  court  two  causes  of  action,  which  had  got  into  the 
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We  think  the  daniairos  here  sued  for  are  too  remote  to  be  re- 
covered. If  the  telegram  had  been  received,  it  only  gave  ap- 
pellant an  opportunity  for  making  a  contract  for  railroad  work, 
"which  he  might  have  made  or  miglit  not  have  made;  and,  if  he 
liad  made  a  contract  for  work,  what  he  should  have  made  there- 
on would  have  been  subject  to  several  contingencies.  In  other 
words,  the  damages  here  claimed  are  not  the  direct  result  of 
the  breach  of  duty  complained  of.  They  do  not  naturally,  or 
necessarily  or  probably,  arise  from  the  wrong  done;  and  be- 
cause the  damages  claimed  are  remote  and  uncertain,  the  ap- 
pellant may  not  recover:  Vicksburg  etc.  R.  R.  Co.  v.  Rag'^dale, 
4G  Miss.  458;  1  Sutherland  on  Damages,  sec.  15;  Western 
Union  Tel.  Co.  v.  Hall,  12-4  U.  S.  44 i,  8  Sup.  Ct.  Rep.  577. 

Affirmed. 


A  Telegraph  Company  Is  liable  for  the  failure  to  send  a  tolr^ 
gram  containing  an  acceptance  of  an  offer  to  enter  into  a  contract: 
P.nldwin  v.  Wt^tcni  T'nion  To!.  Co..  93  Oa.  C02,  44  Am.  St.  Hop.  VM, 
21  S.  E.  212.  Sop.  in  this  connection.  Western  Union  Tel.  Co.  v. 
Fellner,  5H  Ark.  29,  41  Am.  St.  Rep.  81,  22  S.  W.  917;  Mcreek  v. 
Western  Union  Tol.  Co.,  107  Iowa,  3.jt;,  70  Am.  St.  Rep.  2(r),  7^ 
N.  W.  G.3;  Hendorsliot  v.  Western  Union  Tel.  Co..  100  Iowa,  .')29,  t;s 
Am.  St.  Rep.  3i;{,  7G  N.  W.  828;  Western  Union  Tel.  Co.  v.  Flint  etc. 
Lumber  Co.,  114  Ga.  57G.  88  Am.  St.  Rep.  'M,  40  S.  E.  815:  mono- 
graphic note  to  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St  Rep. 
782. 


MARSHALL  v.  WESTERN  UNIO^  TELEGRAPH  CO. 
179  Miss.  154,  27  South.  614.] 

CONSTITUTIONAL  LAW— INTERSTATE  COMMERCE— 
TELEGRAMS. — A  statute  Imposing  a  penalty  for  delay  in  the 
transmission  of  telegrams  over  the  wires  from  one  state  to  another 
is  nnconstitntional  as  nn  nnhiwful  attempt  to  interfere  with  inter- 
state commerce,     (p.  5S7.> 

TELEGRAPH  COMPANIES— CONSTRUCTION  OF  STAT- 
UTE.— A  statute  imposing  a  penalty  on  telegraph  companies  for 
failure  to  transmit  messages  correctly  does  not  apply  to  cases  of 
delay  in  transmission,     (p.  587.) 

Gilleylen  &  Leftwich,  for  the  appellant. 

Mayes  &  Harris  and  Bristnm  &  Sykes,  for  tlie  appellee. 

loo  WHITFIELD,  J.  The  message  in  this  case  was  trans- 
mitted from  Birmingham,  Alal)ama,  to  Quincy,  Mississippi,  cor- 
rectly. The  delay  occurred  either  at  Birmingham,  in  shirting  it, 
or  in  the  transmission.      There  was  nothing  to  show  to  which 
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office  of  destination  to  the  sendee,  a  telegram,  transmission  be- 
ing wholly  over.  And  this  the  Alexander  case  holds.  We  also 
think  it  fairly  dedueible  from  both  cases  that  a  ^*^  state  stat- 
ute imposing  a  penalty  for  delay  in  the  transmission  of  the 
message  over  the  wires  from  one  state  to  another  state  would 
be  an  interference  with  interstate  commerce,  within  the  mean- 
ing of  the  federal  constitution  (section  8,  article  1). 

The  language  of  Justice  Peckliam  at  page  GGl  of  10?  TJ.  S., 
page  938  of  IG  Sup.  Ct.  IJep. — "It  is  yet  under  the  jurisdiction 
of  the  state  where  it  is  to  be  delivered  (after  its  arrival  there- 
in at  tlie  phice  of  delivery)'' — indicates  this,  as  docs  the  distinc- 
tion drawn  (see  pages  651),  GGO  of  1G2  U.  S.,  page  937  of  16 
Sup.  Ct.  Uep.),  between  state  legislation  that  but  incidentally 
affects  commerce,  euch  as  was  considered  in  Smith  v.  Alabama, 
124  IT.  S.  465,  8  Sup.  Ct.  Rep.  564,  and  which,  at  any  rate, 
would  be  valid  until  Congress  should  legislate  upon  the  sub- 
ject, such -legislatior.  being  local  in  its  nature,  in  aid  of  com- 
merce, and  the  general  duty  of  the  company  without  the  stat- 
ute, and  that  other  kind  of  state  legislation,  which  seeks  to 
regulate  subjects  so  extensive  and  national  in  character  that 
only  Congress  could  deal  with  them. 

Whether  we  are  correct,  however,  in  this  deduction  from 
these  two  cases  as  to  the  voidness  of  state  legislation  seeking  lo 
regulate  the  transmission  of  messages  from  one  state  into  an- 
other, we  are  satisfied  that  our  statute  (section  432G)  does  not 
impose  a  penalty  for  failure  to  transmit  within  a  reasonable 
time,  etc.  The  statute  seems  to  have  been  carefully  drawn,  so 
as  to  preserve  the  very  distinction  adverted  to.  At  all  events, 
its  language  plainly  limits  the  penalty  as  to  transmission  to 
transmitting  "incorrectly."  It  is  a  penal  statute  and  must  be 
strictly  con.strued.  If  a  statute  should  be  enacted  imposing  a 
penalty  for  unexcused  delay  in  transmission  of  an  interstate 
message,  where  the  evidence  showed  that  the  whole  of  such  de- 
lay occurred  between  points  in  this  state,  a  different  case  would 
be  presented,  though  whether  such  a  statute  would  be  valid  we 
do  not  say.  There  is  no  showing  in  this  case  as  to  where  the 
delay  in  transmission  occurred,  or  whether  the  delay  miglit  not 
i<!:t  have  consisted  in  failing  to  start  the  dispatch  promptly. 
And  this  is  a  suit  for  a  penalty,  not  for  damages  caused  by  neg- 
ligent transmission  or  delay  in  delivery.  The  rule  announced 
in  25  American,  and  English  Encyclopedia  of  IjHw,  831,  and 
note  3,  seems  to  apply  to  the  latter  class  of  suits.  But,  on  our 
view  of  this  case,  this  is  immaterial.     On  the  case  before  us,  we 
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Gillcylen  &  Leftwich,  G.  C.  Pain€,  and  Alexander  &  Alex- 
ander, for  the  appellant. 

E.  H,  Bristow  and  Mayes  &  Harris,  for  the  appellee. 

^^"^  CALHOOX,  J.  In  sales  made  by  executors,  adminis- 
trators and  all  other  trustees,  uberrima  fides  is  the  inflexible 
rule  of  law.  In  making  the  sale  the  tru.siee  "cannot  bring 
others  into  his  confidence,  by  reason  whereof  a  private  sale  is 
made  to  them  on  the  secret  understanding  that  he  is  to  take  an 
interest  or  benefit":  McGowan  v.  McGowan,  48  Miss.  553. 
This  doctrine  is  apparently  universal,  and  it  is  essential,  in 
order  to  preserve  integrity  and  good  faith  in  the  immense  mass 
of  business  dealings  among  men  where  confidence  is  reposed. 
In  this  view,  there  can  be  and  is  no  difference  or  distinction 
drawn  by  the  law  between  actual  and  constructive  fraud.  The 
law  condemns  the  thing  regardless  of  the  motive.  There  can 
be,  in  the  nature  of  things,  no  condonation  of  it,  no  plausible 
explanation  '*^*  of  it,  no  arguing  out  of  it.  The  law  is,  as  it 
ought  to  be,  inflexible  and  unbending.  The  good  intentions 
and  honest  purposes  of  the  executor  cannot  vary  the  wholesome 
rule,  which  is  bottomed  on  public  policy.  Certain  it  is  that 
there  was  here  a  distinct,  private  agreement  and  understanding 
that  $925  of  the  individual  debt  of  the  trustee  to  the  purchaser 
should  be  counted  as  ca<h  in  the  payment  of  the  bid  to  be 
made.  This  agreement  was  not  disclosed  at  the  sale,  nor  to  the 
chancery  court  which  confirmed  it,  and  it  made  the  sale  void. 
If  honest  purpose  and  good  intentions  may  prevail,  the  field  nf 
actual  fraud  and  perjury  becomes  boundless.  The  sale  of  the 
578  acres  was  therefore  void,  for  the  reasons  given.  If  at  th's 
sale  the  whole  bid  of  $3,468  had  been  paid  in  cash,  it  seems 
from  this  record  that  it  would  have  paid  off  the  debts  of  the 
testator,  and  left  the  minors  the  59G^  acres  remaining  of  the 
1,174^  acres  undi5tur])ed.  But  it  is  of  no  concern  whether  this 
be  true  or  not.     The  result  would  be  the  same. 

The  purchaser  in  this  case  cannot,  nor  can  the  appellee,  his 
devisee,  who  was  his  agent  at  the  purch.asc,  and  familiar  with 
the  agreement  and  private  underst<andjng,  avail  of  the  two 
years'  statute  of  limitations,  applicable  where  "the  sale  is  made 
in  good  faith  and  the  purchase  money  paid,"  as  provided  by  the 
code  of  1892,  section  2760,  because  here  there  was  not  "good 
faith"  in  the  purview  of  the  law,  and  the  purchase  money  was 
not  paid  in  the  same  purview.  If  $925  of  tlie  individual  debt 
of  the  executor  may  be  deducted  from  $3,468,  cash  bid,  why 
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"^^^  as  substituted  trustee  appointed  by  Scruggs,  who  was  the 
assignee  of  the  Stern  Brothers  trust  deed.  At  that  sale, 
Scruggs,  the  owner  of  the  note  and  trust  deed,  was  the  pur- 
chaser, at  a  bid  of  $G"32.50.  This  sale  was  made  on  January 
27,  1.S94,  and  on  December  2(5,  1891:,  Scruggs,  the  purchaser, 
conveyed  it,  for  $"2,100  in  cash  to  the  appellee  Plant  by  a 
quitclaim  conveyance;  and  thus  Plant  became  the  apparent 
sole  owner  of  the  entire  patrimony  of  the  two  infants.  The 
other  578  acres  had  been  sold  by  the  executor,  Sims,  on  De- 
cember 24,  1890,  to  Daniel  Tatum,  Plant's  devisor.  The 
whole  -1,1 74 J  acres  were  conveyed  to  the  trustee  in  the  trust 
conveyance,  together  with  all  the  crops  and  about  all  the  per- 
sonal property  of  the  grantor,  "Mr.  Sharpley.  This  trust  con- 
veyance specifically  provided  that,  if  foreclosed,  the  crops 
should  be  first  sold,  then  the  stock,  then  the  ]\[cBeth  land, 
then  the  IMcMillan  land,  "then  the  balance,  as  may  be  neces- 
sary, in  this  order."  ''The  balance"  was  the  land  here  sued 
for.  It  further  provides  that  if  Weisel,  the  trustee,  became 
unable  or  unwillinsr  to  act,  Stern  Brothers,  or  their  assignee, 
might  appoint  anntlu>r  trustee,  "under  their  hand  and  seal.". 

The  substitutionary  appointment  here  was  not  under  seal. 
Strictissimi  is  the  rule  in  the , execution  of  powers  by  a' trustee 
under  conveyance  to  him  in  trust.  A  grantor  in  such  an  in- 
strument may  clog  its  execution  with  any  and  all  dilliculties 
and  prerequisites  to  sale  which  his  imagination  may  conjure  up, 
and  they  all  become  vitally  essential  to  a  valid  sale.  "There 
must  be  a  strict  adherence,  not  only  to  the  substance  of  the 
power,  but  also  to  all  tlie  formalities  required  in  it-s  execution 

by  the  instrument If  it  is  to  be  by  deed,  nothing  but  a 

deed  will  execute  the  po^er So,  if  the  deed  is  to  be 

sealed.  ....  The  general  rule  is  strictly  adhered  to  that 
powers  can  be  executed  only  in  the  mode  and  at  the  time  and 
\ipon  the  conditions  prescribed  in  the  instrument  creating  the 
power  or  trust":  Perry  on  Trusts,  sec.  511  (:>).  In  reference 
to  the  appointment  of  substituted  trustees,  Mr.  Perry  says:  *®^ 
^'Where  it  is  necessary  to  act  under  the  powers  thus  given  in 
the  instrument  of  trust,  it  is  of  the  utmost  consequence  that 
there  should  be  an  exact  compliance  witli  the  power  and  au- 
thority   as   given If    there    is    any    irregularity    as    to 

the  persons  by  whom  the  new  appointment  is  made,  or  as  to 
the  manner  in  which  it  is  made,  ....  the  new  trustee  will 
be  incapable  of  exercising  any  legal  authority  over  the  trust 
property,  and  will  be  a  trustee  only  de  son  tort  if  he  interfere, 
and  any  purchaser  of  the  trust  property  may  find  his  title  ut- 
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Tlie  proceeds  of  the  sale  of  the  5T8  acres  released  from  the 
tru&t  by  Scruggs  must  be  held  to  have  been  appropriated,  as 
the  decree  of  sale  required,  to  tlie  mortgage  debt.  Mr. 
Scruggs'  dealings  with  the  executor  and  the  estate  are  such 
as  to  make  it  certain  that  he  is  entitled  to  no  consideration  on 
the  score  of  ignorance  or  the  illegal  character  of  the  business 
transactions  of  the  executor  with  him.  On  the  coming  in  of 
the  itemized  report,  if  there  be  anything  due  on  the  mortgage, 
it  shall  be,  with  ten  per  centum  interest,  a  lien  in  favor  of 
riant  on  this  59G^  acres,  and  the  same  proceedings  had  as  in 
the  case  of  the  578  acres.  Whether  or  not  any  sum  be  due  on 
the  mortgage,  Plant  shall  have  a  lien  for  taxes  paid  by  him, 
with  six  per  centum  interest  per  annum;  and  he  shall  be  re- 
quired to  account  for  reasonable  rents,  as  in  the  other  case, 
against  which  he  may  offset  improvements,  but  be  allowed  noth- 
ing for  them  in  excess  of  rents. 
Keverscd  and  remanded. 


Executor's  Sale.— If  an  executor  is  himself  interested  in  or  bene- 
fited by  a  sale  made  of  his  decedent's  property,  the  sale  is  invalid: 
See  Meiuis  v.  Tabst  Brew.  Co..  03  Wis.  153,  Gi;  N.  W.  518,  57  Am. 
St.  Rep.  809,  and  cases  cited  in  the  cross-reference  note  thereto. 
And  a  sale  by  an  executor,  without  pivinj?  a  bond,  is  invalid,  not- 
withstandinp  the  will  of  the  decedent  provides  that  no  bond  be 
required  of  the  executor,  but  does  not  provide  for  a  sale:  Snow  v. 
Russell,  03  Me.  3t;iJ,  74  Am.  St.  Rep.  350,  45  AU.  305. 


BOMEK  BT^OTHERS  v.  CAXADAY. 
[70  Miss.  222,  30  South.  638.] 

SPECIFIC  rEKFORMANCE.— A  CONTRACT  TO  CUT 
TREES  from  land  and  convert  them  into  lumber,  indelinite  and  un- 
certain as  to  the  trees  to  be  cut,  cannot  be  speciticallv  enforced, 
(p.  594.) 

SPECIFIC  PERFORMANCE  OF  A  CONTRACT  TO  CUT 
TREES  from  land  and  convert  them  into  hnnber  cannot  bo  decreed 
and  a  receiver  appointed  for  that  purpose,  as  such  performance 
would  unduly  tax  the  superintendence  of  the  court     (p.  594.) 

A.  S.  Buchanan  and  Mayes  &  Harris,  for  the  appellants. 

Henry  &  Barbour,  W.  W.  Coody,  and  Barnett  &  Penin,  for 
the  appellee. 

23n  WHITFIELD,  C.  J.     Doubtless   there  are   cases  where 
equity  will  decree- the  specific  performance  of  contracts  for  the 

Am.   St.    Rep.,   Vol.    LXXXIX.— 38 
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or  wliL're  it  is  sought  to  enforce  the  common  covenants  of 
husbandry  (Kayner  v.  Stone,  2  Eden,  128),  or  where  the  con- 
tract is  for  the  sale  of  goodwill  (Baxter  v.  Conolly,  1  Jac.  & 
W.  57G;  Coslake  v.  Till,  1  Kuss.  37()).  The  second  class  em- 
braces ti\e  numerous  ca<es  in  which,  by  reason  of  the  nature 
of  the  thing  contracted  to  be  done,  a  decree  of  specific  per- 
formance must  prove  an  ineffective  or  inexpedient  remedy. 
While  ef|uity  aims  to  supply  a  remedy  wherever  there  is  a 
right  that  cannot  be  adequately  enforced  at  law,  it  refuses  to 
be  drawn  into  the  absurdity  of  substituting  for  an  imperfect 
legal  remedy  an  equitable  one  less  perfect,  and  more  cumber- 
some and  inexpedient.  Accordingly,  where  the  enforcement 
^*'**  of  a  decree  of  specific  performance  would  unduly  tax  the 
attention  and  superintendence  of  the  court;  where  it  would 
necessitate  the  compelling  of  personal  acts  involving  the  exer- 
cise of  special  skill,  taste  or  judgment;  where  the  perform- 
ance of  the  contract  must  stretch  over  a  considerable  time; 
where  the-  contract  is  so  complex  in  its  nature  that  it  would 
be  dilTicult  in  any  case  to  determine  whether  an  alleged  dis- 
obedience of  the  court's  decree  was  in  fact  a  disobedience,  and 
"wIkto  the  interests  of  other  suitors  and  the  general  adminis- 
tration of.  justice  must  suffer  if  the  court  were  to  give  the 
necessary  care  and  oversight  to  the  enforcement  of  its  decree — 
in  all  these  cases,  by  the  general  rule,  a  decree  of  specific 
perfornuince  will  be  refused.  But  the  decree  of  specific  per- 
formance rests  within  the  discretion  of  the  court.  It  is  not 
generally  granted  as  a  matter  of  right,  and  respect  for  prece- 
dent does  not  influence  equity  courts  as  it  does  those  of  law." 
Again,  he  says,  at  page  754:  "The  proposition  is  also  settled 
that  equity  will  not  decree  specific  performance  of  a  contract 
where  the  enforcement  of  its  decree  would  involve  the  direct 
superintendence  of  the  court:  Koss  v.  Union  Pac.  Ky.  Co.,  1 
Woolw.  20,  Fed.  Cas.  No.  12,080;  Fallon  v.  IJailroad  Co.,  1 
Dill.  121,  Fed.  Cas.  No.  462i> ;  Blanchard  v.  Detroit  etc.  R.  R. 
Co.,  31  Mich.  43,  18  Am.  Rep.  142;  Kidd  v.  McCinnis,  1  N. 
Dak.  331,  48  N.  W.  22;  Danforth  v.  Philadelphia  etc.  Ry. 
Co..  30  N.  J.  Eq.  12;  McCann  v.  Railroad  Co.,  2  Tenn.  Ch. 
773."  Tn  accordance  with  this  general  principle,  it  is  now 
weir  settled,  contrary  to  the  ruling  in  the  earlier  cases,  that 
equity  will  not  decree  specific  performance  of  contracts  for 
building  and  repairing  houses:  See  McCann  v.  Kailroad  Co.,  2 
Tenn.  Ch.  7o5;  22  Am.  »t  Eng.  Ency.  of  Law,  1st  ed.,  996. 
This  contract,  as  to  its  uncertainty,  falls  within  the  con- 
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Undoubtedly,  most  of  the  lumber  is  indefinitely  described 
where  a  certain  number  of  poplar  and  ash  trees  is  conveyed, 
bow  many  ash  and  how  many  poplar  are  meant,  and  what  par- 
ticular trees  are  to  be  taken. 

Again,  it  is  wholly  optional  with  appellants  whether  to  take 
the  ash  at  all  or  not,  and  no  price  whatever  is  fixed  for  the  ash. 
There  arc  ,ten  dilfercnt  bodies  of  timber  in  Yazoo  county  and 
four  in  Warren.  Of  the  ten  in  Yazoo,  those  in  paragraphs  1, 
-5,  and  10,  only,  of  the  bill  can  be  said  to  be  definitely  de- 
scribed, and  only  the  timber  in  paragraph  4  of  the  trees  in 
"Warren  county.  How  is  the  court  to  be  expected  to  first  locate 
the  trees  in  .the  other  paragraphs,  and  designate  the  number  of 
•each  kind  to.be  taken?  Again,  appellant  is  to  specify  to  what 
thickness  the  lumber  is  to  be  cut.  In  view  of  the  very  great 
uncertainty  in  the  forms  of  this  contract,  and  also  because,  if 
certain,  to  require  its  specific  performance  would  unduly  tax 
the  superintendence  of  the  court,  it  is  clear,  we  think,  that  the 
accurate  a!!  i  ]  arned  chancellor  properly  sustained  the  demur- 
rer. 

We  have  not  tlioufrht  it  necessary  to  refer  to  the  fact  that 
■no  decree  could  be  made  for  present  performance,  and  that 
three  years  of  the  five  left  would  be  required  in  which  to  carry 
■out  the  contra  it  :  or  to  the  admission  in  the  bill  that  the  remedy 
at  law  might  be  adequate  tlironcrh  successive  replevin  suits  but 
for,  as -is  alleged,  the  multi])licity  of  such  suits  which  would 
he  necessary.     We  rest  our  decree  on  the  two  pointy  indicated. 

Aflirmed. 


The  Specific  Performance  of  <".  contract,  wlilrh  Is  so  unoortnin  in 
rosiKH't  (if  if-j  'iiilijpct  iniiltcr  that  it  noithor  idcntifios  tho  tiiinsr  by 
<los('ril)inc:  it  nor  furnishes  any  data  by  wliich  ctM-tninty  of  idontl- 
fi(>a1i()ii  can  bo  attained,  will  not  1)(>  <l«M'reod:  Alabama  Mineral  Land 
•Co.  V.  Jackson.  121  Ala.  172.  77  Am.  St.  Kep.  4t'..  2."  R-nith.  700.  The 
contract  involvod  in  this  case  was  for  tlie  pnrrliaso  of  standing 
timber.  As  to  when  a  court  will  not  decree  speciric  performance 
owinj;  to  its  inability  to  enforce  its  decree,  see  the  monographic 
note  to  Standard  etc.  Co.  v.  Siesol-Cooper  Co.,  OS  Am.  St.  Rep.  753- 
702. 

Growing:  Timber  forms  part  of  the  realty.  T.nt  when  <-ut.  it  be- 
comes personal  property:  Emerson  v.  Shores.  0.")  Me.  2;>7.  40  .Vtl. 
1051,  85  Am.  St.  liep.  4(>1,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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on  Corporations,  section  377.  This  is  a  case  of  consolidation. 
The  Geo,  W.  Helm  Company  went  out  of  existence,  *^**  and 
conveyed  everything  of  every  kind  belonging  to  it  to  the  new 
consolidated  company.  The  new  company  is  not  a  bona  fide 
purchaser.  Says  Judge  Thompson  (1  Thompson  on  Corpora- 
tions, section  375):  "Where  several  corporations  are  united 
in  one,  and  the  property  of  the  old  companies  is  vested  in  the 
new,  tlie  latter  is  liable  in  equity  for  the  debts  of  the  former, 
at  least  to  the  extent  of  the  property  received  from  them;  and, 
if  it  is  also  liable  at  law,  the  legal  remedy  is  not  exclusive. 
The  governing  principle  here  is  that  a  corporation  cannot  give 
away  its  assets  to  the  prejudice  of  its  creditors,  but  that  a 
court  of  equity  will  follow  such  assets  as  a  trust  fund  into  the 
hand  of  any  new  custodian,  the  same  not  being  a  creditor  or 
bona  fide  puirla-ur.  U  is  scarcely  necessary  to  add  that  in 
such  a  case  the  consolidated  corporation  holds  the  property 
received  from  the  absorbed  company  with  notice  of  any  trust 
attaeliin::  to  it  in  favor  of  its  creditors,  and  cannot  claim  the. 
riglits  oi"  a  bona  tide  purchaser  without  notice."  And  in  sec- 
tion 376  he  says:  "A  statute  which  provides  for  a  consolidation 
by  the  purchase  by  one  company  of  the  stock  of  another,  and 
the  issue  of  its  own  stock  for  the  same,  and  which  adds  that 
*the  purchase  herein  provided  for,  or  the  surrender  of  the  fran- 
chises, shall  in  no  way  affect  the  rights  of  the  creditors  of  the 
company' — that  is,  of  the  absorbed  company — give  to  the  gen- 
eral creditors  of  such  company  a  remedy  in  equity  against  the 
assets  of  the  absorbed  company  in  the  hands  of  the  absorbing 
company  upon  the  theory  of.  a  lien,  and  is  not  limited  to  the 
vain  and  ideal  remedy  of  an  action  at  law  against  the  absorbed 
company,  although  the  existence  of  such  company  is  continued 
for  the  purpose  of  such  actions.  In  so  holding,  it  was  said:  *If 
leaving  its  debts  unpaid,  its  capital,  property,  and  effects  are 
distributed  among  the  stockholders  or  transferred  for  their 
benefit  to  tliird  persons  who  are  not  liona  fide  purcliasers  with- 
out notice,  and,  still  more,  if  the  corporation  be  dissolved  or 
become  so  disorganized  that  it  cannot  be  made  answerable  at 
law,  then  a  court  of  equity  will  pursue  and  lay  hold  of  such 
property  and  eff<»cts,  and  apply  ''^^^'  them  to  the  payment  of 
what  it  owes  to  its  creditors.  A  suit  having  that  object  is  the 
most  direct,  if  not  the  only  edicient,  means  of  asserting  and 
vindicating  any  right  of  the  creditors  in  such  a  case  as  the 
present;  and  by  holdinjr  that  it  is  not  maintainable  we  should 
refuse  to  give  any  real  elTect  to  the  saving  clause  in  the  statute, 
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from  tlie  al/sorbcd  coiiipariy  with  notice  of  any  trn>t.-<  attaching 
to  it  in  favor  of  creditors,  and  is  therefore  not  a  bona  tide  pur- 
chaser. Ail  theae  propositions  have  been  settled  by  recent  and 
abundant  authority.  The  rule  is  thus  stated  in  6  American 
and  Knglish  Encyclopedia  of  Law,  815,  818:  "Where  two  or 
more  corporations  are  consolidated  into  a  new  corporation 
with  a  new  name,  and  the  constituent  Corporations  go  out  of 
existence,  if  no  arrangements  are  made  respecting  their  prop- 
erty and  liabilitie.=5  tlie  consolidated  corporations  will  be  an- 
swerable for  their  lial)ilities,  at  least  to  the  extent  of  the  prop- 
€rty  acquired  from  the  constituent  corporations  whose  liability 
is  sought  to  be  enforced  against  the  consolidated  corporation. 
....  The  consolidated  corporation  does  not  occupy  the  posi- 
tion of  a  bona  fide  purcha.-er  for  value,  but  takes  the  prop- 
erty subject  to  all  claims  against  it  which  were  binding  upon 
the  constituent  corporation  from  which  the  property  was  ac- 
quired." In  Berry  v.  Kansas  City  etc.  R.  R.  Co.,  U2  Kan,  774, 
39  Am.  St.  Kcp.  382,  3G  Pac.  725,  the  rule  is  thus  stated: 
**A11  the  authorities  seem  to  agree  that,  unless  the  statute 
or  article  of .  consolidation  makes  express  provision  therefor, 
the  new  corporation  assumes  all  the  liabilities  of  the  old  ones, 
at  least  in  equity  to  tlie  extent  of  tlie  property  received  by  it 
from  the  old  corporation":  3  Wood  on  Railway  Law,  sec.  48G; 
Brum  V.  ^^  Merchants'  Mut.  Ins.  Co.,  16  Fed.  140;  Wabash 
€tc.  Ry."  Co.  V.  Ham,  114  U.  S.  587,  5  Sup.  Ct.  Rep.  1081. 

The  foundation  of  the  liability  of  a  consolidated  corporation 
may  rest  on  a  statute  or  on  an  agreement  either  expressed  or 
implied.  If  the  statute  does  not  provide  that  the  new  com- 
pany shall  assume  the  debts  and  liabilities  of  the  constituent 
companies,  and  there  is  no  expressed  agreement  respeotinir  the 
game,  the  debts  of  the  original  companies  follow  as  an  incident 
of  the  consolidation,  and  become  by  implication  the  obligations 
of  the  new  corporation:  Columbus  etc.  Ry.  Co.  v.  Powell,  40 
Ind.  37:  JefTersonville  etc.  R.  R.  Co.  v.  Hendricks,  41  Ind.  48; 
Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind.  501,  20  X.  E.  432; 
Houston  etc.  R.  R.  Co.  v.  Shirley,  54  Tex.  125.  In  the  latter 
■case  it  was  said:  "If  neither  statute  nor  agreement  make  men- 
tion of  creditors,  the  consolidated  corporation  is  held  to  have 
assumed  the  liabilities  of  its  constituents."  Jones  on  Railway 
Securities,  second  edition,  in  his  note  to  section  364,  quotes 
the  following  from  Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind. 
.^01,  20  N.  E.  432:  "The  rule  which  tlio  authorities  support 
fseems  to  be  that  where  one  corporation  goes  entirely  out  of 
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these  companies  owed  their  creditors,  but  not  with  greater 
obligatious.  It  cannot  willfully  divert  these  assets  from  the 
company's  business,  or  restore  the  cajtital  to  the  shareholders 
in  any  form,  but  it  may  deal  with  these  assets  just  as  the 
original  companies  could  deal  with  them."  Mr.  Freeman  states 
the  rule  in  the  same  term?  in  his  note  to  McMahan  v.  Morri- 
son, 79  Am.  Dec.  42G,  427.  A  case  precisely  in  point  is 
Thompson  v.  Abbott,  Gl  Mo.  177,  where  the  court  say:  "Now, 
where  "'***  opo  corporation  goes  entirely  out  of  existence  by 
being  anm  m.I  [n  or  merged  in  another  corporation,  if  no  ar- 
rangements arc  made  respecting  the  property  and  liabilities  of 
the  corporal  ion  that  ceases  to  exist,  the  subsisting  corporation 
will  be  eniiilil  lo  all  the  property,  and  be  answerable  for  all 
the  liabilities-.  After  subdistrict  Xo.  3  had  ceased  to  e.xist, 
there  was  then  no  power  remaining  as  an  independent  organi;;a- 
tion  in  its  lu'l.a'C  to  control  its  funds  or  pay  off  its  indebted- 
ness. Its  piMncity  passed  into  the  hands  of  the  d&fendant, 
and  when  ihc  lnnefits  were  taken  the  burdens  were  assumed 
The  pleadings  ailmit  that  plaintiff's  claim  is  a  just  and  honest 
debt,  and  that  the  annexation  took  place,  and  that  defendant 
obtained  possession  of  and  control  over,  the  property  of  the 
subdistrict  which  owed  the  debt.  Then,  manifestly,  it  bo- 
came  liable  for  its  obligations."  Mr.  Beach  also  says  in  1 
Beach  on  Private  Corporations,  section  350,  what  is  precisely 
in  point  here:  "A  person  performing  labor  under  a  contract 
with  one  of  the  old  companies  may  maintain  an  action  against 
the  new  company  to  recover  whatever  sum  was  due  him  upon 
his  contract." 

As  to  the  remedy  whore  the  constituent  company  has  con- 
veyed (n('r\  thing  that  it  has  to  the  consolidated  company,  it  is 
obvioii-  ili.it  it  would  be  a  mere  travesty  of  justice  to  remit 
the  crediLor  to  the  constituent  company. 

The  supreme  court  of  Ala])ama,  in  Montgomery  etc.  R.  R. 
Co.  V.  Branch,  59  Ala.  139,  in  the  passage  cited  supra  from  1 
Thompson  on  Corporations,  section  376,  puts  the  mockery  of 
such  remitting  of  the  creditors  to  the  constituent  corporation 
which  had  devested  itself  of  all  its  property  in  the  most  em- 
phatic terms.  And,  finally,  Mr.  Beach  says,  in  section  347: 
"Judgment  against  the  consolidated  company  on  claims  against 
one  of  the  original  corporations  may  be  enforced  by  levy  of 
execution  upon  the  property  of  the  latter,  notwithstanding  its 
dissolution." 

From  these  various  aiithoritic-;.  it  is  clear  tliat  the  principles 
laid  down  in  the  outset  and  stated  in  Judge  Thompson's  work 
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C.  Do  not  Continue  in  Existence  for  all  Pur- 

poses. 

D.  Service  of  Process  on  Constituent  Corpo- 

rations. 
8.     By  Statute— To  Continue  Pending  Actions. 
4.     Relation  Between  Constituent  and  Consolidated 

Corporations  During  Continued  Existence  of 

Former. 

IV.     Bights  of  Stockholders. 

a.  Stockholders  not  Assenting  to  Consolidation. 

1.  Power  of,  to  Prevent  Consolidation. 

2.  Power  of,  to  Withdraw. 

3.  Liability  to,  of  Corporate  Officers. 

4.  Effect  of  Laches  of. 

b.  Stockholder  Assenting  to  Consolidation. 

1.  In  General. 

2.  Right  to  Stock  in  Consolidated  Corporation. 

V.     Transmission  of  Corporate  Powers  and  Privileges. 

a.  General   Rule--Consolidated   Corporation   Takes   Pow- 

eis,  etc.,  of  Constituent  Corporations. 

b.  General  Nature  of  Powers,  etc.,  Passing  to   Consoli- 

dated Corporation. 

c.  Privileges  of  Stockholders,  Corporate  Servants,  etc. 

d.  Exemptions  from  Taxation. 

1.  General  Rule— What  Necessary  to  Confer  Upon 

Consolidated  Corporation. 

2.  Where  Conditional  Upon  Return  of  Reports  by 

Constituent  Corporation. 

e.  Subscriptions  to  Stock  of  Constituent  Corporations. 

1.  By  Subscriber  not  Assenting  to  Consolidation. 

2.  By  Subscriber  Assenting  to  Consolidation. 

A.  In  General 

B.  Where  Corporation  at  Time  of  Subscrip- 

tion had  Power  to  Consolidate. 

f.  Municipal  Aid. 

1.  Subscriptions  by  Municipality  to  Stock  of  Con- 

stituent Corporations. 

A.  General  Rule. 

B.  Vote  to  Subscribe  to  Stock  of  Constituent 

— Subscription  to  Stock  of  Consolidated 
Corporation. 

2.  Power  to  Receive — A  Privilege  Passing  to  Con- 

solidated   Corporations. 

3.  Donations  Voted  to  Constituent  Corporations. 

g.  Exemptions,    Privileges,    etc.,    Cover    Only    Property 

Covered  by  Them  Before  Consolidation. 
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e.     Actions  to  Enforce. 

1.  Liability  of  ConsoHdated  Corporation  at  Law. 

2.  Liability  of  Consolidated  Corporation  in  Equity. 

3.  Allegations  of  Liability  of  Consolidated  Corpo- 

ration. 

4.  Constituent  and  Consolidated  Corporations  not 

Jointly  Liable. 

VII.     Pending  Actions— Abatement  and  Substitution. 

,'  1.     General  Rule. 

2.  Rule  in  Kansas. 

3.  Substitution    of    Consolidated     Corporation    After   an 

Adjudication  Against  Constituent. 
VIII      Interstate  Consolidations. 

a.  Status  of  Consolidated  Corporation. 

1.     In  General. 

2.  View  that  no  New  Corporation  is  Created. 

3.  View  that  a  New  Corporation  is  Created. 

4.  May  Transact  Business  in  Any  of  the  States  in 

Which  It  is  a  Corporation. 

5.  Subject  in   Each   State   to   Laws   Thereof. 

6.  Applicability  of  State  Statutes  to. 

b.  Taxation  of  Consolidated  Corporation. 

1.  Subject  to  Taxation  in  Each  State. 

2.  Taxation  of  Capital  Stock. 

3.  Taxation  of  Shares  of  Capital  Stock. 

4.  Taxation  for  Privilege  of  Consolidation. 

c.  Jurisdiction  of  Courts  Over  Consolidated  Corporation. 

1.  General  Rule. 

2.  State  Courts. 

3.  Federal  Courts. 

A.  Suits  Against  Consolidated  Corporation. 

B.  Suits  by  Consolidated  Corporation. 

4.  Judgment  Binds  Corporation  Everywhere. 

I.     Definition  of  Consolidation. 

a.  In  General.— Necessarily  proliniiiiary  to  a  discussion  of  the 
effects  of  coM.solidation  of  corporations  is  the  determination  of  what 
is  meant  by  the  word  "consolidation."  Its  use  by  text-writers  and 
in  adjudged  cases  has  frequently  lieen  Inclusive  rather  than  ac- 
curate. Practically,  every  alliance  of  corporations  and  every  trans- 
action looking  to  the  <'ontrol  of  one  corporation  by  another  has 
been  termed  a  "consolidation"  of  the  two. 

In  the  following  note  th»^  word  will  he  used  in  a  more  restricted 
sense,  and  by  "consolidation"  will  be  meant  the  formation  of  a  new 
corporation  out  of  the  constituent  elements  of  two  or  more  exist- 
ing corporations,  the  life  of  the  latter  for  practical  purposes  being 
torminatiMl  by  the  consolidation,  and  continuing  only  in  peculiar 
cases  and  for  special  purposes,  to  bo  hereinafter  considered. 
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Is  a  "morfior."  The  difference  Is,  however,  clear  and  of  Importance 
in  dftorniininp  (ho  «^(Tccts  which  flow  from  each.  This  distinction 
is  wf'll  brought  out  in  Viclvslnirp  etc.  Telephone  Co.  v.  Citizens' 
Ttlophone  Co.,  79  Miss.  341,  post,  p.  656,  30  South.  725.  where 
it  is  said:  "There  seems  to.  be  a  great  confusion  as  to  the  differ- 
ences between  consolidation  and  merger  and  sale.  Rightly  under- 
stood, there  never  can  be  a  consolidation  of  corporations  except 
where  all  the  constituent  companies  cease  to  exist  as  separate 
eorporatioris  and  a  new  corporation,  to  wit,  the  consolidated  corpo- 
ration, comes  into  being.  A  merger,  rightly  understood,  is  not  the 
equivalent  of  consolidation  at  all,  but  exists  where  one  of  the  con- 
stituent companies  remains  in  being,  absorbing  or  merging  In  Itself 
all  the  other  constituent  corporations."  In  consolidation,  properly 
speaking,  there  is  no  merger  whatever,  but  a  new  corporation  is 
created,  while  in  a  merger  there  is  simply  an  absorption  by  one 
corporation  of  one  or  more  other  corporations.  ''That,  generally,  the 
effect  of  consolidation,  as  distinguished  from  a  union  by  merger 
of  one  company  into  another,  is  to  work  a  dissolution  of  the  com- 
panies consolidating,  and  to  create  a  new  corporation  out  of  the 
elements  of  the  former,  is  asserted  in  many  cases,  and  it  seems 
to  be  a  necessary  result":  Atlantic  etc.  R.  R.  Co.  v.  Georgia,  OS  V 
S.  3G9. 

Whether  in  any  particular  case  the  result  is  a  consolidation  or 
a  merger  is  a  question  of  construction  to  be  determined  from  the 
language  of  the  act  authorizing  the  companies  to  unite,  and  (where 
that  permits  of  either  consolidation  or  merger)  from  the  agreement 
or  articles  entered  into  by  the  companies  themselves.  See,  in  this 
connection,  both  as  to  the  distinction  between  merger  and  consoli- 
dation, and  tlie  criterion  by  which  the  nature  of  the  combination  in 
any  particular  instance  is  to  be  determined,  the  following  cases: 
Central  R.  R.  etc.  Co.  v.  State,  54  Cia.  401;  Crawfordsviile  etc. 
Turnpilve  Co.  v.  Fletcher,  104  Ind.  97,  2  N.  E.  243;  Tingree  v. 
Michigan  Cent.  Ry.  Co.,  118  Mich.  314,  76  N.  W.  g;^;  Vicksburg 
etc.  Telephone  Co.  v.  Citizens'  Telephone  Co.,  79  Miss.  341,  post, 
p.  65G,  30  South.  725;  Adams  v.  Yazoo  etc.  Ry.  Co.,  77  Miss. 
194,  24  South.  200;  I'owell  v.  Northern  Mo.  Ry.  Co.,  42  Mo.  63; 
State  V.  Montana  Ry.  Co.,  21  Mont  221,  53  Tac.  623;  Central  R.  R, 
etc.  Co.  V.  Georgia,  92  U.  S.  065;  Atlantic  etc.  R.  R.  Co.  v.  Georgia, 
98  U.  S.  359;  Keokuk  etc.  Ry.  Co.  v.  State  of  Missouri,  152  U.  S. 
oOl,  14  Sup.  Ct.  Rep.  592;  Edison  Electric  Light  Co.  v.  Westing- 
house,  34  Fed.  232. 

c.  Distinction  Between  Consolidation  and  Reorganization.— A 
reorganization  is  even  more  easily  distinguishable  from  a  consoli- 
dation. It  is  not  a  combination  of  several  corporations  at  all,  but 
is  simply  "the  carrying  out  by  proper  agreements  and  legal  proceed- 
ings of  a  business  plan  or  scheme  for  winding  up  the  affairs  of,  or 
foreclosing  a  mortgage  or  mortgages  upon,  tlie  property  of  insol- 
Am     St.    llep..   Vol.    LXXX1X.-39 
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in  the  ono  case  and  not  In  the  other.  In  noltber  case  \s  the  vendee 
liable  for  the  torts  or  contractual  obligations  of  the  vendor,  unless 
stich  liability  was  voluntarily  assumed  by  the  former:  Capital 
Traction  Co.  v.  Offutt,  17  App.  D.  C.  202.  In  consolidation,  on  the 
otlipr  hand,  the  consolidated  company  takes  not  only  the  property 
of  it.s  <'onstituent  corporations,  but  thoir  liabilities  and  obligations 
as  well. 

While  "purchase  and  sale  Is  thus  inherently  different  from  consoli- 
dation, It  may  well  be  employed  to  effect  a  consolidation.  "There 
may  be  actual  consolidation  to  all  Intents  and  purposes,  without 
its  being  so  designated.  There  is  no  magic  in  the  use  of  the  word 
'consolidation'  to  effect  that  result.  If  the  coming  together  of  two 
■corporations  under  the  authority  of  law  be  in  fact  consolidation,  it 
is  of  no  consequence  by  what  name  the  act  is  characterized;  nor  is 
it  of  any  consequence  by  what  steps  the  result  has  been  effected. 
One  of  the  steps  naay  take  the  shape  of  bargain  and  sale":  Capital 
Traction  Co.  v.  Offutt,  17  App.  D.  C.  292.  See,  for  other  cases  In 
■which  the  distinction  between  purchase  and  consolidation  is  drawn, 
Central  li.  U.  etc  Co.  v.  State,  54  Ga.  401;  Tompkins  v.  Augusta 
Southern  K.  Co..  Kd  Ga.  43G,  30  S.  E.  992;  Chicago  etc.  Ry.  Co. 
V.  Ashling,  100  ill.  :'>::),  43  N.  E.  373;  Pingree  v.  Michigan  Cent. 
Uy.  Co.,  lis  Mich.  oil.  TC  N.  W.  635;  Chase  v.  Michigan  Tel.  Co., 
121  Mich.  631,  80  N.  W.  717;  State  v.  Montana  Ry.  Co.,  21  Mont. 
221,  53  Pac.  G23;  Complon  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St.  592, 
IG  N.  E.  110,  18  N.  E.  3S0;  Pennsion  v.  Chicago  etc.  Ry.  Co.,'  93 
Wis.  344,  G7  N.  AV.  702;  Conn  v.  Chicago  etc.  Ry.  Co.,  48  Ted. 
177.  That  the  purchase  of  the  stock  of  one  cx)rporation  by  another 
is  not  a  consolidation  of  the  two,  see  Memphis  etc.  U.  K.  Co.  v. 
AVoods,  88  Ala.  G30,  IG  Am.  St.  Rep.  81,  7  South.  108. 

e.  Distinction  Between  Consolidation  and  Lease.— A  lease  by 
one  corporation  of  the  property  belonging  to  another  corporation 
docs  not  amount  to  a  consolidation  of  the  two.  Under  a  lease  noth- 
ing passes  but  the  right  to  use  the  property  leased,  no  new  corpo- 
ration Is  formed,  and  neither  the  lessor  nor  lessee  are  stripped  of 
thoir  corporate  franchise.  "In  a  consolidation,"  says  Chancellor 
Uiinyon,  in  Mills  v.  Central  Ry.  of  New  Jersey,  41  N.  J.  E<i.  1,  2 
Atl.  453,  "the  stockholders  of  the  respective  companies  still  retain, 
to  a  certain  extent,  control  of  their  corporate  property,  but  by  a 
lease  the  stockholders  of  the  leasing  company  part  with  the  control 
of  their  corporate  property,  and  hand  It  over  to  others  and  aban- 
don their  enterprise."  This  characterization  of  the  effects  of  a  lease 
is  perhaps  too  forcible  in  cases  of  leases  for  short  terms  (see  Hunt, 
J.,  in  State  v.  Montana  Ry.  Co.,  21  Mont.  221,  53  Pac.  02."',).  but  the 
distinction  between  a  lease  and  a  consolidation  is  uiuloubtod. 
"Ordinarily,  no  idea  of  a  lease  would  ever  enter  into  any  explana- 
tion of  what  constituted  a  consolidation,  unless  such  contract  of 
lease  was  for  so  long  a  period  of  time,  or  by  its  terms  was  such  as 
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tho  creation  of  a  n^w  corporation,  as  the  result  of  a  consolidation 
of  (•(>ri)<)rations.  is  dopendont  upon  the  lepislatlve  Intent  "It  Is 
soinotiincs  said  that  tlio  consolidation  of  two  corporations  creates 
a  new  corijoration,  and,  in  a  ponoral  senso,  this  is,  perhaps,  true, 
but  practically  the  question  is  one  of  statutory  construction,  the 
•effect  of  the  consolidation  depending  upon  the  provisions  of  the 
statute  authorizing  it":  Crawfordsville  etc.  Turnpllie  Co.  v.  Fletcher, 
101  Ind.  97,  2  N.  E.  243.  Using  the  word  "consolidation"  in  Its 
widest  sense,  this  is  true.  The  legislature  has  plenary  power  In  the 
premises,  and  the  status  of  the  various  corporations  involved  must 
necessarily  depend  upon  the  intention  of  the  legislature  as  shown  In 
the  statute  under  which  the  corporations  are  joined.  Using  "con- 
fiolidatlon"  in  Its  narrower,  sense,  however  (and  it  Is  thus  used  In 
tliis  note),  the  legislature,  in  deciding  whether  there  shall  be  a  new 
<'orporation  or  not,  does  not  decide  whether  this  shall  be  the  result 
of  "cousnlidntion."  but  whether  the  result  shall  be  consolidation  or 
something  else.  I'erhaps  the  most  distinctive  characteristic  of  a 
"consolidation,"  as  distinguished  from  a  "merger"  and  the  various 
other  forms  which  combinations  of  coriwration  may  arid  do  take, 
is  the  formation  of  a  new  juristic  entity  out  of  the  materials  foun  1 
in  tlie  old.  "We  understand  the  well-settled  rule  of  law,  as  declared 
t)y  the  supreme  court  of  the  United  States,  to  be  that  a  consolida- 
tion of  stock  results  uniformly  and  necessarily  in  the  crejition  of  a 
new  corporation'.':  Adams  v.  Yazoo  etc.  Ky.  Co.,  77  Miss.  194,  24 
South.  200,  citing  numerous  decisions  of  the  federal  supreme  court. 
The  result  of  consolidation  is  a  "new  organization,  the  consolidated 
•company,  which  e.xlsts  alone  by  virtue  of  the  legislative  grant  [in 
the  statute  authorizing  consolidation],  and  which  has  Its  powers, 
facilities  and  privileges  by  virtue  of  the  consolidation  act":  Atlantic 
■etc.  Ry.  Co.  v.  Georgia,  98  U.  S.  359. 

The  materials  for  the  consti'uction  of  this  new  corporation  are, 
4t  is  true,  derived  from  the  constituent  corporations.  Their  stock- 
holders become  its  stockholders,  and  their  assets  and  liabilities  are 
transferred  to  and  assumed  by  the  new  company,  but  the  new  cor- 
poration is  an  entity  distinct  from  any  of  its  constituents,  and  draws 
its  life  from  the  act  of  consolidation.  That  sut'h  is  the  effert  of 
consolidation  is  a  proposition  supported  by  a  long  line  of  authorities: 
fit  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  509;  Market  St  Ry.  Co.  v. 
Hellman,  109  Cal.  571,  42  Pac.  225;  Capital  Traction  Co.  v.  Offutt, 
17  App.  D.  C.  292;  Central  R.  R.  etc.  Co.  v.  State,  54  Ga.  401; 
•Chicago  etc.  Ry.  Co.  v.  Ashling,  IGO  111.  373,  43  N.  E.  373;  City  of 
Belleville  v.  Illinois  etc.  R.  R.  Co.,  49  111.  App.  302;  State  v.  Bailey, 
IG  Ind.  4(5,  79  Am.  Dec.  405;  State  v.  Nemaha  Co.,  10  Kan.  509; 
Board  etc.  of  Charity  Hospital  v.  New  Orleans  Gaslight  Co.,  40  La. 
Ann.  382,  4  South.  433;  State  v.  Maine  Cent  R.  Co.,  GO  Me.  488; 
State  V.  Northern  Cent  Ry.  Co.,  44  Md.  131;  Pingree  v.  Michigan 
Cent  Ry.  Co.,  lis  Mich.  314,  70  N.  W.  035;  Adams  v.  Yazoo  etc. 
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c.  Takes  Full  Term  of  Corporate  Life. — In  no  particular  Is  the 
extent  to  wliitJi  the  cousolKlatcd  corporation  is  regarded  as  a  new 
entity,  distinct  entirely  from  its  constituents,  more  evident  than  In 
the  duration  of  the  corporate  franchise  conferred  upon  it 

In  Now  Orleans  Gas  Li^ht  CJo.  v.  Loui.siuna  Light  etc.  Co..  11 
Fed.  277,  Pardee,  C.  J.,  regarded  it  as  a  "very  serious  question 
....  whether,  if  tlie  said  two  companies  could  and  did  unite  under 
the  said  consolidation  act,  the  life  of  the  amalgamated  company 
could- be  or  was  any  longer  than  that  of  the  shorter  compiiny  so 

amalgamating It  seems  to  be  undisputed  law  as  derived  from 

the  authorities  and  admitted  in  argument  in  this  case,  that  where 
two  companies  consolidated  under  such  a  law  as  that  of  1874  the 
old  corporations  are  dissolved,  and  a  new  corporation  created.  What 
is  tlie  life  of  this  new  corporation?  The  law  is  silent.  It  seems 
impossible  for  either  corporation  to  grant  a  longer  life  than  it  ha» 
itself.  Whence  it  ought  to  follow  that  the  life  of  the  new  corpora- 
tion would  only  be  that  of  the  shorter-lived,  amalgamating  corpora- 
tion." The  fallacy  of  tlie  reasoning  lies,  of  course,  in  the  assump- 
tion that  the  old  corporations  have  anything  to  do  with  granting  a 
life  to  the  "new"  corporation.  This  latter  is,  as  we  have  seen,  a 
new  corporation  in  the  most  literal  sense,  and  derives  its  powers 
and  its  life  not  from  the  old  companies,  but  from  the  legislature 
through  the  consolidation  act. 

By  the  weight  of  authority,  tlie  life  of  the  new  company  created 
by  the  consolidation  of  the  old  is  not  the  unexpired  term  of  the 
latter,  but  is  that  of  any  corporation  formed  under  existing  stat- 
utes. "The  consolidated  Corporation  became  a  distinct  entity,  a 
new  corporation,  and  as  such  might  be  organized  for  a  term  of  fifty 
years  irrespective  of  the  term  of  existence  of  the  constituent  corpo- 
rations  The  authorities  upholding    the    position  that  upon  a 

consolidation  of  corporations  the  resulting  association  is  a  new  cor- 
poration are  to  be  found  in  large  numbers  emanating  from  the 
courts  of  many  states.  It  follows  that  the  objection  that  the  action 
here  talien  had  the  effect  of  extending  tlie  existence  of  tlie  con- 
stituent corporations  beyond  tiie  period  of  fifty  years  flxed  by  our 
statute  cannot  be  maintained":  Marliot  St.  Ky.  Co.  v.  Ilelhuan, 
109  Cal.  571,  42  Pac.  225.  To  tlie  same  effect.  Board  etc..  of 
Charity  Hospital  v.  New  Orleans  Gaslight  Co.,  40  La.  Ann.  382,  4 
South.  433;  Itio  Grande  etc.  Ky.  Co.  v.  Teiluride  Power  Transmis- 
sion Co.,  10  Utah,  125,  51  Pac.  140.  Where  a  statute  provided  that 
the  act  of  incorporation  of  a  railway  company  should  be  void  un- 
less (inter  alia)  it  should  tinish  its  road  and  put  the  same  iu  full 
operation  within  ten  years  after  tlie  tiling  of  its  '•original  articles 
of  association,"  it  was  held  that  a  railway  company  formed  by  the 
consolidation  of  two  existing  railway  companies  was  "given  the 
term  of  ten  years  from  the  time  it  tiled  its  articles  of  incorporation 
with  the  auditor  and  secretary  of  state,  within  which  to  tinish  its 
road  and  put  it  in  operation— not  the  unexpii-ed  portion  of  the  tea 
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tions  of  the  old  as  enter  Into  the  new":  Lauman  v.  Lebanon  otc.  R. 
R.  Co.,  30  Pa.  St  42,  72  Am.  Dec.  G85.  See.  also,  McMahan  v. 
Morrison,  16  Ind.  172,  79  Am.  Dec.  418.  While  not,  perhaps,  an 
essential  of  consolidation,  it  is  nevertheless  an  ordinary  incident, 
and  In  the  absence  of  some  expression  of  le^i.^lative  intent  prolonjj- 
jnff  the  old  corporations,  consolidation  is  quite  uniformly  hold  to 
•work  their  dissolution:  St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  509; 
Central  R.  R.  etc.  Co.  v.  SUite,  54  Ga.  401;  Lester  v.  Georgia  etc. 
Ry.  Co.,  00  Ga.  802,  17  S.  E.  113;  People  v.  Louisville  etc.  Ry.  Co., 
120  111.  48,  10  N.  E.  657;  Ohio  etc.  Ry.  Co.  v.  People,  123  111.  467, 
14  N.  E.  874;  Chicago  etc.  Ry.  Co.  v.  Ashling,  160  111.  373,  43  N. 
E.  37.3;  McMahan  v.  Morrison,  10  Ind.  172,  79  Am.  Dec.  418;  State 
V.  Bailey,  16  Ind.  46,  70  Am.  Doc.  40."i:  Louisville  etc.  R.  R.  Co.  v. 
TJtz,  133  Ind.  265,  32  N.  E.  881;  State  v.  Nemaha  Co..  10  Kan.  560; 
Berry  v.  Kansas  City  etc.  Ry.  Co.,  52  Kan.  7.')9,  39  Am.  St  Rep. 
371.  34  Pac.  805;  Fee  v.  New  Orleans  Gaslight  Co.,  35  T^.  Ann. 
413;  Board  etc.  of  Charity  Hospital  v.  New  Orleans  Gaslight  Co., 
40  La.  Ann.  382,  4  South.  433;  Tagart  v.  Northern  Cent  Ry.  Co.,  29 
Md.  557;  >rorri>^on  v.  American  Snuff  Co.,  70  Miss.  330,  ante,  p. 
5'.}S,  30  South.  72.3;  Adams  v.  Yazoo  etc.  Ry.  Co.,  77  Miss.  194, 
24  South.  200;  State  v.  Koolcuk  etc.  Ry.  Co.,  09  Mo.  30.  12  S.  W.  290: 
Evans  v.  Interstate  Rapid  Transit  Ry.  Co.,  100  Mo.  594,  17  S.  W. 
489;  State  v.  Lesuour,  145  Mo.  322,  40  S.  W.  1075;  Kinion  v.  Kan- 
sjis  City  etc.  Ry.  Co.,  39  Mo.  App.  382;  People  v.  New  York 
etc.  Ry.  Co.,  129  N.  Y.  474,  29  N.  E.  9.59;  Buoll  v.  Baltimore  etc. 
il.  Co.,  39  App.  Div.  236.  57  N.  Y.  Supp.  Ill:  Copp  v.  Colorado  Coal 
etc.  Co.,  29  \U.sc.  Rep.  109,  00  N.  Y.  Supp.  293;  Shields  v.  State.  26 
Ohio  St  86;  Lauman  v.  Lebanon  etc.  R.  R.  Co.,  30  Pa.  St  42,  72 
Am.  Dec.  685;  Charlotte  etc.  Ry.  Co.  v.  Gibbes,  27  S.  C.  3So,  4  S.  E. 
49;  Indianola  R.  Co.  v.  Fryer,  56  Tex.  609;  Bonnet  v.  First  Nat 
Bank,  24  Tex.  Civ.  App.  613,  60  S.  W.  325;  Wright  v.  Milwaukee  etc. 
R.  Co..  25  Wis.  40;  Clearwater  v.  Meredith,  1  Wall.  25;  Atlantic  etc. 
Ry.  Co.  V.  Georgia,  98  U.  S.  359;  rullman  I'alaco  Car  Co.  v.  Missouri 
Pac.  Ry.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  Rop.  104;  Ridgway  v.  Gris- 
wold,  1  McCrary,  151,  Fed.  Cas.  No.  11,819;  Mowrey  v.  Indianapolis 
-etc.  R.  Co.,  4  Biss.  78,  Fed.  Cas.  No.  9891.  Compare  Edisou  Elec- 
tric Light  Co.  V.  New  Haven  Electric  Co.,  35  Fed.  233. 

c.     CJontinued  Existence   of  Constituent   Corporations  for  Special 

Purposes. 

1.  By  Implication.— Not  infreciuently,  however,  the  constituent 
companies  are  regarded  as  still  existing  even  after  tlie  consolidation 
has  been  effected.  Usually  their  continued  existence  is  expressly 
l>rovided  for  by  statute,  and  for  certain  purposes  only,  as  for  the 
Ijrotection  of  the  claims  due  creditors,  the  continuance  of  pending 
suits,  etc.  It  may,  however,  be  implied  from  other  provisions  of  a 
consolidation  act.  Thus,  in  Manslield  etc.  Ry.  Co.  v.  Brown,  26 
Ohio   St   223,   the  act  authorizing   consolidation,   while  it  created 
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nNo,  ^rorrison  v.  American  Snuff  Co.,  79  MlRs.  330,  ante,  p. 
59S.  30  Soutli.  72.'?;  Buell  v.  Baltimore  etc.  Ry.  Co.,  39  App.  Div. 
236,  57  N:  y.  Supp.  Ill:  Gale  v.  Troy  etc.  Ry.  Co.,  2  N.  Y.  Supp. 
354,  17  N.  Y.  St.  Rep.  970;  Pittsburgh  etc.  Ry.  Co.  v.  Garrett,  50 
Ohio  St.  405,  34  N.  E.  493.  Compare  Whipple  v.  Union  Pac.  Ry.  Co., 
28  Kan.  474;  Rutten  v.  Union  Puc.  Ry.  Co.,  17  Fed.  480. 

C.  Do  not  Continue  in  Existence  for  all  Purposes.— The  fact 
that  a  corporation  is  contimiod  in  existi'iice  after  its  consolidation 
with  another  corporation,  for  the  purpose  of  protecting  the  claims 
of  its  creditors  does  not  continue  it  in  existence  for  all  purposes. 
Thus,  In  State  v.  Maine  Central  Ry.  Co.,  60  Me.  488,  a  con.solidated 
corporation  claimed  an  exemption  from  taxation  formerly  possessed 
by  its  constituents.  In  answer  to  the  objection  that  the  old  com- 
panies held  these  exemptions  conditional  on  the  performance  by 
them  of  certain  acts  (the  making  of  reports  as  to  their  annual  In- 
comes), which  by  consolidating  they  had  rendered  themselves  un- 
able to  perform,  it  was  said  that  the  companies  were,  by  the  con- 
solidation act,  contimiod  in  existence  for  certain  purposes — naiuely, 
the  protection  of  creditors.  With  reference  to  this, the  court  well 
says:  "It  is  obvious  tliat  the  separate  existence  of  these  corpora- 
tions is  only  and  exclusively  continued  for  the  protection  of  credi- 
tors and  mortgagees.  That, being  accomplished,  they  have  no  longer 
any  further  corporate  existence.  They  have,  the  consolidation  being 
perfected  and  all  debts  paid,  neither  organization,  stock,  stockhold- 
ers nor  assets.  They  cease  to  be.  They  have  no  directors  to  make 
returns,  no  net  or  other  Income,  and  no  assets,  so  that  if  there  was 
a  net  income  ascertainable  for  each  corporation,  there  would  be 
no  treasurer  to  pay  it,  and  no  possible  funds  from  which  it  could  be 
paid":  See,  also.  State  v.  Nemaha  County,  10  Kan.  5G9  (receiving  a 
subscription  voted  to  the  company  before  consolidated);  Atlantic 
etc.  Ry.  Co.  v.  Georgia,  98  U.  S.  3:.9. 

D.  Service  of  Process  on  Constituent  Corporations. — Where  the 
corporate  existence  of  a  constituent  company  is  continued  after  con- 
solidation merely  for  the  purpose  of  protecting  the  claims  of  cred- 
itors, its  continued  existence  is  obviously  a  Action  rather  than  a 
reality.  The  question  therefore  arises,  on  whom  process  may  l>e 
served  for  the  purpose  of  bringing  such  a  coriwration  into  court. 
In  Buell  V.  Baltimore  etc.  Ry.  Co.,  39  App.  Div.  236,  57  N.  Y.  Supp. 
Ill,  service  of  pr.icess  on  the  last  officers  of  a  constituent  company 
was  held  suflicient.  The  court  coneeded  that  the  consolidation 
terminated  the  rights  of  the  oHicers  to  exercise  their  functions  as 
to  new  business,  but  held  that  unless  service  on  some  one  was  valid 
"the  plaintiff  would  liud  himself  in  the  anomalous,  not  to  say  ab- 
surd, position,  of  having  certain  legal  rights  preserved  to  him  by 
leglshitive  enactment  without  any  power  whatever  to  enforce 
them."  Service  upon  the  last  president  of  the  corporation  before 
consolidation  was,  therefore,  held  sufficient.     In  Whipple  v.  Union 


.  .  inons 

■ns  whose 

.    at   sdnip 

it  (Ml    with 

lli.i't   oven    if 

I    ir  "iiiiiilit  ])P 

WMld      illl, 

ii,!,-,   tho 

:in(l 

'ying 

•ntoc; 

ntly 

'^  for 


M'tiuo 

-;   oir- 


-•uits 

.  have 

',UMi('e    for 

'/I'oni-t    in 


"iM   li*',' 


i:m  cI  th<> 
<]]  Olio  or 


Oct.  1001.]       Morrison  v.  American  Snuff  Co.  621 

conpolid.ntlon  to  a  constitiiont  conip.any  coiitinnlnff  In  existrnce  for 
certain  purposes:  Union  Pac.  Ry.  Co.  v.  Goclienour,  56  Kan.  543» 
43  Vac.  1135. 

IV.    Rights   of  Stockholders, 
a.     Stockholders  not  Assenting  to  Consolidation. 

1.  Power  of,  to  Prevent  Consolidation.— Heinj;  bore  concerned' 
with  the  effocts  of  a  consolidation  of  corporations  rather  than  with 
the  precedent  authority  necessary  to  elTect  it,  the  rijiht  of  a  dissent- 
ini;  storliliolder  to  prevent  a  consolidation  of  the  corporation  in 
which  he  is  interested  need  not  be  considered  at  any  great  len;:tb. 
In  order,  however,  that  the  effocts  of  consolidation  upon  the  rijjbts 
and  liabilities  of  a.  stockholder  be  properly  appreciated,  a  brief 
statement  of  his  rights  in  this  regard  seems  necessary.  The  rule 
is,  that  a  single  nonassenting  stockholder  may  prevent  consolida- 
tion, and  may  enjoin  the  majority  of  stockholders  from  attemptin;; 
to  effect  one.  The  controlling  principle  is,  that  having  entered  into 
one  contract,  ho  cannot  be  conipollod  to  enter  into  another  different 
in  its  nature:  Kolil  v.  Lilienthal,  81  Cal.  3TS,  20  Pac.  401,  22  Pac.  iJH;*; 
Market  St.  Ry.  Co.  v.  Ilellnian,  109  Cal.  571,  42  Pac.  '2-2r,;  State  v. 
Bailey,  16  Ind.  40,  79  Am.  Dec.  405;  Botts  v.  Siuipsonville  etc.  Turn- 
pike Road  Co.,  88  Ky.  54,  10  S.  W.  134;  Robe  v.  Dunlap,  51  N.  J.  E«i. 
40,  25  Atl.  959;  Davis  v.  Congregation  Beth  Tophilas  Israel,  40  App. 
Div.  424,  57  N.  Y.  Supp.  1015;  Clearwater  v.  Meredith,  1  Wall.  25; 
Mowrey  v.  Indianapolis  etc.  Ry.  Co.,  4  Biss.  78,  Fed.  Cas.  No.  9891 
(criticising  State  v.  Bailey,  IG  Ind.  40,  79  Am.  Dec.  405;  Lauman  v. 
Lebanon  etc.  R.  R.  Co.,  30  Pa.  St.  42,  72  Am.  Dec.  G85).  See,  how- 
ever, Sprague  v.  Illinois  River  R.  Co.,  19  111.  174.  The  fact  that 
consolidation  would  prove  advantageous  is,  in  such  case,  no  defense: 
Davis  V.  Congregation  Beth  Tephilas  Israel,  40  App.  Div.  424,  57 
N.  Y.  Supp.  101.5.  In  Black  v.  Delaware  etc.  Canal  Co.,  24  N.  J.  Eq. 
(9  C.  E  Cireen)  455,  the  view  is  taken  that  where  the  corporation  has 
duties  to  perform  to  the  public,  the  right  of  eminent  domain  may 
be  employed  to  prevent  a  single  stocklioldor  from  hindering  a  con- 
solidation necessary  for  the  per  forma  nt-e  of  such  public  duties. 
"In  the  exercise  of  the  right  of  eminent  domain  the  legislature  may 
authorize  shares  In  corporations  and  corporate  franchises  to  be 
taken  for  public  use  upon  just  compensation.  The  title  to  this 
species  of  property  is  no  more  secure  acrainst  invasion,  where  the 
public  use  requires  it,  than  is  the  ownership  of  real  estate  under 
this  paramount  right  in  the  public,  subject  to  which  all  private 
property  is  held." 

2.  Power  of.  to  Withdraw.— A  stockholder  who  does  not  assent 
to  a  consolidatioh  may,  if  it  be  effected  without  his  consent,  with- 
draw from  the  corporation  and  recover  from  the  consolidated  com- 
pany the  value  of  his  interest.  The  enterprise  in  which  he  has 
embarked  is  brought  to  an  end  by  the  consolidation;  he  thereupon 
becomes  entitled  to  receive  the  value  of  his  stock,  and  may  demand. 
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b.     Stockholder   Assenting   to   Consolidation. 

1.  In  General.— The  above  principles  are,  of  course,  Inapplicable 
to  the  case  of  a  stockholder  who  has  assented  to  the  consolidation. 
Nor  need  his  assent  be  express.  It  may  be  Implied  from  his  acts; 
as,  for  instance,  if  he  prosecutes  a  suit  as  a  stockholder  in  the  new 
•corporation:  Deadcrick  v.  Wilson,  8  Baxt.  (Tenn.)  H>8.  It  may 
likewise  be  Iniplied  where  tlie  charter  of  tlie  cori>oration  at  the  time 
he  became  one  of  its  stockholders  permitted  it  to  consolidate  with 
other  corporations  or  allowed  of  subsequent  amendment  In  a  funda- 
mental particular:  Alton  Ily.  G.  &  E.  Co.  v.  Mayfield,  95  111.  App. 
14G;  Hale  v.  Cheshire  Ry.  Co.,  IGl  Mass.  443,  37  N.  E.  307.  Compare 
Blatchford  v.  Ross,  54  Barb.  42.  37  How.  Pr.  110,  5  Abb.  Tr.,  N.  S  , 
434.  Assent  to  a  consolidation  is  not,  however.  Imputable  to  a 
stocklioldor  for  mere  failure  to  object  to  an  enlar}j:ement  of  the 
charttT  which,  whether  it  actually  j?ave  such  power  or  not,  did  not 
on  its  face  purport  to  give  any  power  to  consolidate:  International 
etc.  Ry.  Co.  v.  Bremond,  53  Tex.  96.  In  Mowrey  v.  Indianapolis 
etc.  Ry.  Co.,  4  Biss.  78,  Fed.  Cas.,  No.  9891,  it  appeared  that  the 
pliiintifE  had  as  a  director  voted  favorably  on  submitting  the  ques- 
tion of  consolidation  to  the  stockholders  for  their  assent.  This,  it 
was  hold,  was  insufficient  to  estop  him  from  objecting  that  the 
consolidation  was  illegal,  nor  did  it  amount  to  assent  on  his  part 
as  a  stockholder.  His  vote  as  a  director  could  not  estop  him  from 
voting  as  he  pleased  as  a  stockholder. 

If  one  has  assented  to  the  consolidation  of  a  corporation  In  which 
he  is  a  stockholder,  he  cannot  hold  the  vendor  of  the  stock  on  a 
warranty  that  by  a  certain  date  (subsequent  to  the  consolidation) 
the  stock  would  be  worth. a  certain  amount.  "Ry  his  own  act  he 
has  destroyed  the  stock  to  which  the  guaranty  attached,  and  made 
it  impossible  for  the  defendants  to  perform  their  agreement.  After 
the  act  of  consolidation,  the  stock  could  not  have  any  separate,  dis- 
tinct market  value":  Clearwater  v.  Meredith,  1  Wall.  25. 

The  most  frequent  application  of  the  principle  that  a  stockholder 
is  estopped  to  deny  the  validity  of  a  consolidation  efTected  with  his 
assent  is  in  connection  with  the  question  of  his  liability  on  his  sub- 
scription to  the  stock  of  a  constituent  corporation.  As  to  tliis  see 
post,  V,  e,  2. 

2.  Bight  to  Stock  in  Consolidated  Corporation.— On  consolida- 
tion, each  st()ckhoi<ler  of  the  constituent  couiiiaiiies  becomes  en- 
titled to  his  proper  proportion  of  stock  of  the  new  or  consolidated 
company,  and  may  by  action  against  the  latter  compel  the  issuance 
of  such  stock  to  him:  Fee  v.  New  Orleans  (lasliu'ht  Co.,  35  La.  Ann. 
413.  One  who  has  not  become  entitled  to  full  paid  shares  in  the 
old  company  is  not,  however,  entitled  to  demand  such  of  the  new 
corporation:  Babcock  v.  Schuylkill  etc.  Ry.  Co.,  15  N.  Y.  Supp.  193, 
r.O  Hun,  583.  See,  for  the  rights  of  holders  of  bonds  of  the  con- 
stituent companies  convertible  into  stock,  post,  VI,  a,  5,  B. 
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bo  snid  tliat  the  pxpmptlon  from  taxation  of  tlip  shares  of  capital 
Btock  held  a.s  proporty  by  iiulividtial  stockholders  Is  not  a  corporate 
Intorost  or  privilege.  Hut  the  charter  ....  Is  a  contract  with  the 
Individual  corporators;  and  the  exemption  from  taxation  of  Its  capi- 
tal stock  must  be  presumed  to  have  been  one  of  the  Important,  If 
not  the  es.sential  conditions  and  inducenient.s  to  the  formation  of 
the  corporation.  The  general  Interest  of  ail  the  stockholders  in  the 
corporate  proporty  and  business  must  be  regarded  as  a  corporate 
Interest;  and  the  privilege  secured  to  the  stockholder  to  be  exempt 
from  taxation  on  his  shares  in  the  capital  stock  Is  also  a  privilege 
of  the  company,  inasmuch  as  it  Is  thus  enabled  to  obtain  more 
readily  subscribers  on  Its  stock,  and  thus  more  certainly  to  Insure 
tlie  success  of  the  corporation."  If,  therefore,  the  servants  of  the 
old  conii)any  were  exempt  from  military,  road,  or  jury  duty,  the 
servants  of  tlie  new  company  employed  on  proporty  formerly  held 
by  the  old  company  are  likewise  exempt:  Zimmer  v.  State,  30  Ark. 
677;  Hawkins  v.  Small,  7  Baxt.  (Tunn.)  193. 

The  reasoning  employed  in  the  extract  above  cited  would  so.  in 
equally  applicable  to  an  exonii)tion  of  stockholders  of  the  old  com- 
pany from  individual  liability  for  the  debts  of  the  corporation.  It 
was,  however,  held  in  Minneapolis  etc.  Hy.  Co.  v.  Gardner,  177  U.  S. 
332,  20  Sup.  Ct.  Rep.  650,  that  a  grant  of  the  "exemptions  and  im- 
munities of  each  of  said  corporations"  to  the  new  corporation  did 
not  pass  such  exemption  of  the  stockholders  of  the  constituent  cor- 
porations from  individual  liability.  The  court,  speaking  through 
Mr.  Justice  McKenna,  says:  "The  designation  is  definite— tho.se  of 
'each  of  said  corporations,'  those  'hitherto  granted  to  the  Minne- 
apolis and  St.  Louis  Railway  Company'— not  those  of  or  granted  to 
tlie  stockholders  of  either  company.  And  tliis  distinction  must  be 
observed— the  distinction  between  a  corporation  and  its  stockhold- 
ers. ....  To  judge  of  the  intention  of  the  legislature,  whether  it 
Is  in  accordance  with  or  against  the  policy  and  provisions  of  the 
constitution  of  the  state,  the  distinction  ought  to  bo  recognized. 
The  dxoniption  of  stockholders  from  the  paymont  of  corporate  debts 
or  their  liability  to  pay  them  (individual  liability)  is  the  concern  of 
the  stockholders  and  the  coriwrato  cro<litors." 

d.  Exemptions  from  Taxation. 
1.  General  Rule— What  Necessary  to  Confer  upon  Consolidated 
Corporation.— Gf  the  various  privileges  of  constituent  comi^auiea 
concerning  which  the  question  has  arisen  as  to  whether  or  not  they 
vest  In  the  consolidated  corporation,  none  have  more  frequently  en- 
gaged the  attention  of  the  courts  than  exemptions  from  taxation. 
The  general  rule  is,  that  exemptions  from  taxation  are  to  he  strictly 
construed,  and  their  operation  is  never  to  In?  extended  by  construc- 
tion. The  power  and  the  right  of  the  state  to  tax  are  always  pre- 
sumed, and  the  exemption  must  be  clearly  granted:  St.  Louis  etc. 
Ry.  Co.  V.  Berry,  41  Ark.  509;  State  v.  Maine  Cent.  II.  Co.,  66  Me. 
Am.   St    Rep..   Vol.   LXXXIX.—IO 
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tary  proooodinj?  on  their  part.  The  law  made  It  dependent  upon 
tboir  agreement;  and  that  law  was  presumably  pa.sscd  upon  their 
ro(iuest,  as  they  are  named  In  It,  and  they  acted  under  It.  Having 
thus  disabled  theinsolves  from  a  compliance  with  the  conditions 
tipon  the  p<Tforniance  of  whirli  the  amount  to  be  paid  as  a  tax  to 
the  state  could  be  ascertained,  they  must  be  considered  as  having 
■waived  tlie  exemption  dependent  ui>on  such  performance.  Their 
exemption  was  qualified  by  their  duties  and  dependent  upon  them, 
'i'hey  Incapacitated  themselves  from  the  performance  of  those  duties 
l)y  a  proceeding  which  they  supi>osed  would  give  them  greater  ad- 
vantages than  they  possessed  in  tlieir  separate  condition,  and  they 
thus  lost  their  exemption.  The  new  company  was  not  charged  witli 
tlie  duties  which  they  were  to  perform  to  the  state,  and  by  which 
the  state  was  to  be  governed  in  its  taxation,  nor  was  the  state  under 
any  obligation  to  accept  a  substituted  performance  from  other  par- 
ties. The  provision  in  the  act  autliorizing  the  consolidation,  that 
the  new  company  should  have  all  the  powers,  privileges,  and  ini- 
luunitios  of  the  orijriuai  companies,  must,  therefore,  be  taken  with 
the  qualilication  that  it  should  have  them  so  far  as  they  could  l>e 
exercised  or  enjoyed  by  it,  with  its  different  officers  and  distinct  con- 
stitution. Where  tlieir  exercise  or  enjoj-ment  required  other  officers 
or  a  distinct  constitution,  the  grant  was  to  that  extent  neces.sarily 
inoperative."  To  tlie  same  effect  see  St.  Louis  etc.  Ry.  Co.  v.  Berry, 
41  Arlv.  500;  State  v.  Maine  Cent.  Ry.  Co.,  GG  Me.  488. 

In  Natcliez  etc.  Ry.  Co.  v.  Lambert,  70  Miss.  779,  13  South,  3o, 
on  (luite  similar  facts,  an  opposite  conclusion  was  reached,  but  the 
case  is  plainly  distinguishable.  In  that  case  it  was  sought  to  evade 
a  constitutional  provision  that  "the  proi>erty  of  all  corporations  for 
pecuniary  profits  shall  be  taxable  the  same  as  that  of  individuals," 
by  allowing  a  certain  railroad  corporation,  to  apply  Its  taxes  for 
thirty  years  to  the  construction  of  its  road,  and  by  making  the 
affidavit  of  tlie  proper  officers  of  the  company  conclusive  as  to  the 
fact  tliiit  its  taxes  had  been  so  applied.  Later  this  corimration  was 
consolidated  with  another,  and  the  question  arose  whether  the  ex- 
emption continued  in  favor  of  the  consolidated  corporation,  the 
court  having  previously  held  that  this  constitutional  section  had 
tlie  effect  of  making  irrepealable  exemptions  from  taxation  Impossi- 
ble, and  that  the  legislature  might  at  any  time  revoke  such  im- 
munity. It  was,  therefore,  merely  a  question  of  legislative  inten- 
tion as  to  wliether  the  exeini)tion  continued  in  favor  of  the  con.soli- 
datod  corporation,  and  tlie  court  held  that  tlie  legislature  had  so 
intended,  waiving  the  reiiuiremeiits  of  an  affidavit  tliat  the  taxes 
had  been  applied.  So,  a  provision  that  tlie  exemption  should  cease 
when. the  earnings  should  pay  an  annual  dividend  of  eiglit  per  cent 
was  held  waived  by  the  legislature,  since  it  had  the  power  to  with- 
draw the  exemption  at  any  time. 
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B.  Where  Corporation  at  Time  of  Subscription  had  Power  to 
Consolidate —Most  frequontly,  howevpr,  the  assont  of  a  Rul)scrlber 
to  fon'<f)li(l;ition  is  inferable,  not  from  hi.s  conduct  at  the  time  of 
<-oiisolUl;ition,  but  from  the  nature  of  the  contract  resultins  from 
his  .^ul)S(Tiption.  A  .subscription  to  stock,  like  any  other  contract, 
4s  deemed  to  have  been  entered  Into  in  view  of  the  law  then  exist- 
ing, and  the  provisions  of  the  law  applicable  to  the  contract  enter 
Into  and  form  a  part  of  It.  If,  therefore,  at  the  time  of  his  sub- 
scription, the  corporation  was  authorized  to  consolidate,  or  subse- 
quent legislation  authori/.inc:  consolidation  was  provided  for,  whether 
such  provisions  appeared  in  the  charter  of  the  corporation  or  in 
the  jroneral  law,  the  subscription  is  made  with  the  possibility  of 
•consolidation  In  view,  and  the  subscriber  Is  not  released  from  his 
obligation  on  the  contract  by  a  subsequent  consolidation:  Sparrow 
V.  Evansville  etc.  Ry.  Co.,  7  Ind.  309;  Hanna  v.  Cinclnnatletc.  R. 
R.  Co.,  20  Ind.  30;  Rish  v.  Johnston,  21  Ind.  209;  Mansfield  etc.  Ry. 
Co.  V.  Rrowu,  20  Ohio  St.  223;  Mansfield  etc.  Ry.  Co.  v.  Stout,  2(> 
Ohio  St.  241;  Railroad  Co.  v.  Hinsdale,  45  Ohio  St.  550,  15  N.  E. 
005.  If.  however,  at  the  time  of  the  Incorporation  of  the  company 
and  when  the  subscription  was  made,  the  only  statute  authorizing, 
consolidation  applied  only  to  corpora  .ions  theretofore  organized,  the 
provisions  being  inapplical)le  to  such  subsequently  organized  corpo- 
ration, its  consolidation  will  discharge  noiiconsenting  stockholder's 
from  payment  of  their  subscription:  Shelby vllle  etc.  Turnpike  Co. 
v.  Barnes,  42  Ind.  49S. 

f.     Municipal  Aid. 

1.     Subscription  by  Municipality  to  Stock  of  Constituent  Corpo- 
rations. 

A.  General  Rule.— The  prlni'ii)U's  just  laid  down  are  of  equal 
force  whether  the  subscriber  be  an  individual,  as  in  the  cases  al- 
ready considered,  or  a  municipal  or  other  public  corporation.  If  a 
municipal  cori)oratlon,  authorized  to  make  a  subscription,  has  sub- 
scribed for  the  stock  of  a  corporation  which  at  the  time  of  the 
subscription  was  empowered  to  effect  a  consolidation  with  other  cor- 
porations, the  subscriber  will  not  be  released  by  a  subsequent  con- 
solidation, and  bonds  issued  by  It  In  payment  of  the  stock  are  valid 
and  enforceable  against  It:  Niantlc  Sav.  Bank  v.  Town  of  Douglass, 
5  111.  App.  579;  Atchison  etc.  Ry.  Co.  v.  Commissioners  of  rhllllps 
County,  25  Kan,  2r)l;  Chicago  etc.  Ry.  Co.  v.  Commissioners  of 
Stafford  County,  30  Kan.  121,  12  Pac.  593  (distinguishing  State  v. 
Nemaha  Countj-,  10  Kan.  509);  State  v.  Garoutte,  07  Mo.  445;  Nel- 
son v.  Haywood  County,  87  Tenn.  7S3,  11  S.  W.  8^.");  Morrill  v. 
Smith  County,  89  Tex.  520,  30  S.  W.  50;  Nugent  v.  Supervisors  of 
I 'utuam  County,  10  Wall.  (U.  S.)  241;  Town  of  East  Lincoln  v. 
Davenport,  04  U.S.  801;  Wilson  v.' Salamanca,  00  U.  S.  400;  Rates 
County  V.  Winters,  112  U.  S.  325,  5  Sup.  Ct.  Rep.  157;  Livingston 
County  V.  First  Nivt.  Rank,  128  U.  S.  102.  0  Sup.  Ct.  Rep.  18;  Wash- 
burn v.  Cass  County,  3  Dill.  251,  Fed.  Cas.  No.  17,213. 
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fs  onipowerod  to  contract  is  by  law  at  liberty  to  change  his  condi- 
tions and  relations":  State  v.  Nemaha  Co.,  10  Kan.  5G0.  To  the 
same  effect  see  Rochester  etc.  Ry.  Co.  v.  Cuyler,  7  Lans.  (N.  Y.) 
4:n:  Morrill  v.  Smith  County,  89  Tex.  520,  36  S.  W.  50;  Harshman 
V.  Hatt's.  012  U.  S.  5(50;  Rates  County  v.  Winters,  97  U.  S.  8.3.  See. 
also.  Wilson  v.  Salamanca,  99  U.  S.  499,  distinguishing  Har-shman 
V.  Hates.  02  U.  S.  509. 

The  later  and  the  better  view,  however,  regards  the  manual  sub- 
scription by  the  officers  of  the  town  or  county  on  the  books  of 
the  company  as  of  secondary  importance.  A  valid  contract  of  sulv 
scrii)ti()n  may  have  l)een  consummated  before  consolidation,  and 
the  rij^hts  of  the  constituent  company  therein  will  thereupon  pass 
to  the  consolidated  corporation,  although  the  manual  subscription 
may  not  have  been  made  until  after  consolidation.  As  was  said  by 
Mr.  Chief  Justice  Walte  In  Bates  County  v.  Winters,  112  U.  S.  325. 
5  Sup.  Ct.  Rep.  157:  "An  actual  manual  subscription  on  the  books 
of  a  railroad  company  is  not  indispensably  necessary  to  bind  a 
municipality  as  a  subscriber  to  the  capital  stock.  If  the  body  or 
ag(Micy  having  authority  to  make  such  a  subscription  passes  an 
ordinance  or  resolution  that  it  does  thereby,  in  the  name  and  on 
beluilf  of  the  municipality,  subscrflie  a  specified  amount  of  stock, 
and  presents  a  copy  of  that  ordinance  or  resolution  to  the  company 
for  acceptance  as-  a  subscription,  and  the  company  does  in  fact 
accept,  and  notifies  the  mimicipality,  or  its  proper  agent,  to  that 
effect,  the  contract  of  subscription  Is  complete,  and  binds  the  par- 
ties, accoi'dlng  to  Its  terms."  So  the  statute  authorizing  the  munici- 
pality to  subscribe  niiay  provide  what  shall  amount  to  a  subscrip- 
tion, and  may  make  a  majority  vote  of  the  electors  equivalent  there- 
to: East  Lincoln  v.  Davenport,  01  U.  S.  SOI.  See,  for  cases  holding 
subscriptions  valid  and  bonds  properly  issued  to  the  consolidated 
company,  although  consolidation  took  place  before  manual  subscrip- 
tion: Nugent  V.  Supervisors  of  Putnam,  10  Wall.  241^  East  Lincoln 
V.  Davenport,  94  U.  S.  801;  Bates  County  v.  Winters,  112  U.  S.  32.->, 
5  Sup.  Ct.  Rep.  157;  Livingston  County  v.  First  Nat  Bank,  128  U. 
S.  102,  9  Sup.  Ct.  Rep.  18  (reviewing  former  cases).  See,  also.  Nel- 
son V.  Hayward  Co.,  87  Tenn.  873,  11  S.  W.  885;  Wilson  v.  Sala- 
manca, 90  U.  S.  400. 

2.  Power  to  Receive— A  Privilege  Passing  to  Consolidated  Cor- 
poration.—The  right  of  a  nuiuieipality  to  make  subscriptions  to  the 
stock  of  a  corporation  is  not  only  a  i)ower  granted  the  former,  but 
is  a  privilege  of  the  hitter  as  well,  and  passes,  on  its  consolidation 
with  another  company,  to  the  new  corporation  thus  formed.  If, 
therefore,  a  town  is  enii)owered  to  sul)scril)e  to  the  stock  of  a  pri- 
vate corporation,  it  may  subscribe  to  the  stock  of  a  consolidated 
corporation  of  which  the  first-mentioned  corporation  is  a  constitu- 
ent: Scotland  County  v.  Thomas,  04  U.  S.  (kS2;  Wilson  v.  Salamanca, 
90  U.  S.  400;  Green  County  v.  Conness,  lUO  U.  S.  104,  3  Sup.  Ct 
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Miipt.  "It  could  not  have  boon  tho  leplalatlve  Intention  that  n  frac- 
tion of  this  consolidiitod  railroad  should  have  a  qualified  Immunity 
from  taxation,  and  a  fraction  not  have  It."  In  this,  the  case  soeras 
<iI>I>osod  to  the  woight  of  authority.  See,  as  to  what  property  ac- 
quired by  the  now  company  for  the  improvement  of  the  consolidated 
j)roporty  an  exemption  applies:  Branch  v.  City  of  Charleston,  02 
U.  S.  (i77. 

In  accordance  with  the  general  rule,  it  was  held  In  Kent  v.  Com- 
mon Council.  ()1  App.  Div.  323;  70  N.  Y.  Supp.  4G5,  that  where  one 
railroad  corporation,  "its  successors,  ....  or  any  company  with 
which  It  may  be  hereafter  merged  or  consolidated,"  was  relieved 
from  its  obligation  to  pave  the  streets  between  Its  tracks,  If  It  was 
suI(S(>(iuontly  consolidated,  the  provision  applied  only  to  the  tracks 
formerly  owned  by  it,  and  not  to  all  the  tracks  owned  by  the  con- 
polidatod  company:  See,  also,  in  this  connection,  Pana  v.  Lippin 
cott,  2  111.  App.  4 lit'.. 

li.     Effect  of  Constitutional  Provisions  at  Time  of  Consolidation 

1.  General  Rule. — By  the  consolidation  of  two  or  more  corpora 
tions  there  Is  created,  as  we  have  seen,  a  new  corporation,  entirely 
distinct  from  its  constituents.  Its  powers  and  privileges  are.  It  ii 
true,  ordinarily  conferred  by  the  legislature  by  reference  to  the 
charters  of  the.  old  companies,  and  so,  In  a  loose  sense,  are  said  to 
be  transmitted  from  them.  In  point  of  fact,  the  powers  of  the  new 
company  do  not  pass  to  It  by  transmission,  but  result  from  a  new 
legislative  grant  made  In  the  consolidating  act.  In  this  regard,  con- 
solidation differs  from  merger.  In  the  latter,  no  new  corporation 
Is  created,  but  one  existent  corporation  absorbs  others  existing  at 
the  time.  In  consolidation,  a  new  corporate  entity  Is  born,  and 
derives  its  powers  by  grant  from  the  legislature  at  the  time  of  Its 
birth. 

This  legislative  grant  cannot,  of  course,  transcend  the  constitu- 
tional authority  existing  at  the  time  it  takes  ofToct.  If  the  grant 
■of  certain  privileges  is  prohibited  to  the  legislature  by  the  constitu- 
tion, they  can  no  more  be  conferred  upon  a  corporation  formed  by 
consolidation  than  upon  any  other  corporation  newly  formed  at  that 
time.  The  fact  that  one  or  all  of  the  constituent  corporations  pos- 
isossed  this  privilege  before  their  consolidation  is  immaterial.  The 
•consolidated  cori)oration  is  created  at  the  time  of  consolidation,  its 
powers  are  conferred  at  that  time,  and  such  creation  and  grniit  of 
powers  is  necessarily  subject  to  the  constitutional  provisions  tli»>u 
in  force. 

2.  Prohibiting  Exemptions  from  Taxation,  etc.— If,  therefore,  at 
the  date  of  consolidation  the  leirislature  is  prohibited  by  the  consti- 
tution from  exempting  property  from  taxation  or  from  granting  spe- 
cial privileges,  the  consolitlatod  corporation  cannot  take  an  exemp- 
tion from  taxation,  although  such  an  inununity  may  have  been  held 
by  all  of  the  constituent  corporations,  and  although  the  leglslatiu-e 
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tion  became  effective.  While  the  power  to  receive  subscriptions 
without  a  popular  vote  of  the  people  may  have  Ijeen  a  priviloKe  of 
the  constituent  companies,  the  effort  of  the  lej^lslature  to  confer  It 
on  the  consolidated  company  was  a  new  jn'ant  of  the  privilege,  and 
should,  it  seems,  bo  sul)ject  to  constitutional  provisions  then  exist- 
ing. See,  in  this  general  connection,  monographic  note  to  De  Voss 
v.  City  of  Kichmond,  98  Am.  Dec.  6G4,  068,  670,  ou  municipal  bonds 
and  defenses  thereto. 

5.  Where  Corporation,  liad  Previous  Authority  to  Consolidate.— 
There  remains  to  be  considered  in  this  connection  the  question  of 
what  effect  is  to  be  given  a  power  to  consolidate  granted  a  corpo- 
ration in  its  charter,-  upon  the  passage  of  its  privileges  to  the  con- 
solidated corporation,  where,  at  the  time  of  consolidation,  the  con- 
stitution '  prohibits  the  legislature  from  granting  such  privileges. 
In  Zimnier  v.  State,  30  Ark.  677,  the  power  granted  the  corporation 
to  consolidate  is  held  to  create  an  irrevocable  contract  between  the 
state  and  corporation,  and  that  privileges  conferred  on  a  company, 
to  which  such  power  to  consolidate  is  likewise  granted,  pass  to  the 
consolidated  company  uncontrolled  by  any  constitutional  provisions 
at  the  date  of  con«;(>li(i.ition.  An  exemption  of  the  corporation's 
servants  from  lialiility  to  military,  jury,  or  road  duty  was  therefore 
held  to  inhere  in  tln'  servants  of  the  consolidated  corporation,  al- 
though at  the  time  of  consolidation  the  constitution  prohibited  the 
grant  "to  any  citizens  or  class  of  citizens  of  privileges  or  Immu- 
nities which  upon  the  same  terms  shall  not  equally  belong  to  all 
citizens":  See,  however,  St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  500. 

The  opposite  view  Is  taken  In  St.  Louis  etc.  Ry.  Co.  v.  Berry.  113 
U.  S.  465,  5  Sup,  Ct.  Rep.  529.  In  that  case,  after  holding  that  an 
exemption  from  taxation,  if  prohibited  by  the  constitution  at  the 
date  of  consolidation,  would  not  pass  to  the  consolidated  com- 
pany, the  court,  speaking  through  Mr,  Justice  Matthews,  says:  "It 
is  not  an  answer  to  this  conclusion  to  hold  that  the  act  of  consoli- 
dation, having  l)een  made  in  pursuance  of  the  tenth  section  of  the 
charter  of  the  Cairo  and  Fulton  Railroad  Company,  was  the  exer- 
cise by  that  company  of  a  right  secured  it  by  contract  which  no 
subsequent  constitution  or  law  of  the  state  of  Arkansas  could  im- 
pair or  defeat.  For  what  was  the  contract?  Construed  in  the  most 
lil)eral  spirit  in  favor  of  the  company,  it  cannot  be  extended  beyond 
a  stipulation  on  the  part  of  the  state  that  the  Cairo  and  Fulton 
Railroad  Company  may,  at  any  time  thereafter,  by  consolidation 
with  any  otlier  railroad  company,  form  and  l)econie  a  new  corpora- 
tion, with  such  powers  and  privileges  as,  at  the  time  when  the  offer 
Is  accepted  and  acted  upon,  it  may  be  within  the  power  of  the  state 
to  confer,  and  lawful  for  the  new  corporation  to  accept  If  acted 
upon  before  the  law  was  changed,  it  might  well  be  that  all  the 
powers  and  privileges  originally  conferred  In  the  charter  of  the 
Cairo  and   Fulton   Railroad  Company,    including  the   exemption   in 
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31;  affirming  50  Ilun,  397,  3  N.  Y.  Siippi  327;  Gale  v.  Troy  etc.  Ry. 
Co.,  2  N.  Y.  Supp.  354,  17  N.  Y.  St.  Rep.  970.  Contra,  Janes  v. 
ritchluia'h  Ry.  Co.,  3  N.  Y.  Supp.  n;.".  50  Ilun,  310. 

C.  Where  Statute  also  Continues  Old  Corporations  in  Existence 
for  Protection  of  Creditors.— Where  the  statute  provides  not  only 
that  the  consolidated  corporation  shall  be  subject  to  the  debts  and 
liabilities  of  the  constituent  companies,  but  also  that  the  latter  are 
continued  in  existence  for  the  purpose  of  protecting  the  rights  of 
creditors,  the  effect  is  to  permit  the  creditor  to  bring  his  action 
against  either  the  new  or  the  old  company:  Matter  of  Utica  Nat. 
Brewing  Co.,  154  X.  Y.  2G8,  48  N,  E.  521;  Compton  v.  Wabash  etc 
Ry.  Co.,  45,  Ohio  St.  592,  16  N.  E.  110,  18  N.  E.  380;  Kelsey  v. 
National  Bank,  69  Pa.  St.  42G.  Nor  does  the  recovery  of  judgment 
against  the  constituent  corporation  affect  the  statutory  liability  of 
the  consolidated  company  for  the  debt.  Its  effect  is  simply  a  change 
in  the  form  of  its  liability  to  its  creditor:  Matter  of  Utica  Nat. 
Brewing  Co  ,  ir.l  X.  Y.  2G8,  48  N.  E.  521. 

2.  By  Consolidation  Agreement.— Provision  Is  at  times  made  in 
the  contract  or  articles  of  consolidation  for  the  payment  by  the 
new  company  of  the  claims  of  creditors  of  the  old  corporations. 
Under  such  an  assumption  of  liability  the  creditor  may,  of  course, 
pursue  his  remedy  against  the  consolidated  company:  St.  Louis  etc. 
Ry,  Co.  V.  Marker,  41  Ark.  542;  Smith  v.  Los  Angeles  etc.  Ry.  Co., 
98  Cal.  210,  33  Pac.  53.  An  agreement  by  the  consolldate,d  com- 
pany to  "protect"  the  bonds  of  a  constituent,  while  it  undoubtedly 
creates  a  personal  obligation  on  the  part  of  the  new  company,  does 
not  create  a  lien  on  any  property  held  by  it  in  favor  of  the  holders 
of  such  bonds:  Wabash  etc.  Ry.  Co.  v.  Ham,  114  U.  S.  587.  5  Sup. 
Ct.  Rep.  1081,  reversing  Tysen  v.  Wabash  etc.  Ry.  Co.,  11  Hiss.  510, 
15  Fed.  763.  Contra,  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St 
592,  16  N.  E.  110,  18  N.  E.  380. 

3.  In  Absence  of  Statute  or  Agreement. 
A.  General  Rule. — There  need  be  neither  statute  expressly  Im- 
posing a  lial)ility,  nor  an  express  agroen)ent  by  the  consolidated 
company  assuming  the  liabilities  of  its  constituents,  to  reiuUr  It 
thus  liable.  In  the  absence  of  all  arrangements,  the  consolidated.' 
corporation  becomes  answerable  for  all  the  liabilities  incurred  by 
the  consolidating  corporations  prior  to  the  consolidation.  "The 
foundation  of  the  liability  of  a  consolidated  corporation  may  rest 
on  a  statute  or  an  agreement,  either  express  or  implied.  If  the 
statute  does  not  provide  that  the  new  company  shall  assume  the 
debts  and  liabilities  of  the  constituent  companies,  and  there  is  nor 
express  agreement  respecting  the  same,  the  debts  of  the  original 
companies  follow  as  an  incident  of  the  consolidation,  and  become 
by  implication  the  obligations  of  the  new  corporation":  Berry  v. 
Kansas  City  etc.  R.  R.  Co.,  52  Kan.  774,  39  Am.  St.  Rep.  381,  3C- 
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18  N.  W.  r>ftl;  Toxas  etc.  Ry.  Ck).  v.  Murphy,  46  Tex.  SW.  26  Am. 
liep.  Ii72;  Wilson  v.  Chosapoake  etc.  Ry.  Co.,  21  Gratt.  (Va.)  (J54; 
Langhorne  v.  Richmond  Ry.  Co.,  91  Va.  3()0,  22  S.  K.  159.  See, 
however,  dictum  in  Cotzhausen  v.  II.  W.  Johns  Mfg.  Co.,  100 
Wis.  47.'},  7<)  N.  W.  r)22,  contra. 

5.     Obligation  to  Perform  Contracts  of  Constituent  Corporations. 

A.  General  Rule.— The  consolidated  comoration  Is  likewise  an- 
swcrahlo  for  the  performance  of  contracts  entered  into  by  tlie 
consolidating  corporations,  and  by  which  they  were  bound  at  the 
time  of  consolidation.  If,  therefore,  one  of  the  constituents  of  a 
consolidated  railroad  company  has  issued  a  mileage  ticket  prior  to 
consolidation,  the  consolidated  company  becomes  bouud  to  perform 
the  contract  of  transportation  represented  by  the  ticket:  Tompkins 
V.  Augusta  Southern  Ry.  Co.,  102  Ga.  436,  30  S.  E.  992.  So  the 
new  corporation  has  been  held  bound  by  a  contract  entered  Into  by 
one  of  the  old  companies  by  which  the  latter  contracted  to  convey 
land:  Union  Pac.  Ry.  Co.  v.  McAlpine,  129  U.  S.  305,  9  Sup.  Ct.  R.i' 
28»;,  affirming  McAlpine  v.  Union  Tac.  R.  Co.,  23  Fed.  KiS;  to  hiiul 
the  cars  of  a  third  company  over  its  tracks:  Pullman  Palace  C;ir 
Co.  v.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  Rep.  194;  lo 
build  a  roadl)ed  so  as  to  form  a  levee:  Sappington  v.  Little  Rock 
etc.  Ry.  Co.,  37  Ark.  23;  to  maintain  a  depot  at  a  certain  place: 
People  V.  Uouisville  etc.  Ry.  Co.,  120  111.  48,  10  N.  E.  657;  to  supply 
gas  free  of  charge  to  a  hospital:  Board  etc.  of  Charity  Hospital  v. 
New  Orleans  Gaslight  Co.,  40  La.  Ann.  382,  4  South.  433;  or  to  treat 
certain  stock  as  preferred  stock:  Boardman  v.  Lake  Shore  etc.  Ry. 
Co.,  84  N.  Y.  157. 

B.  On  Bonds  of  Constituent  Corporations  Convertible  Into 
Shares  of  Stock.  — In  this  connection  an  interesting  question  is  pre- 
sented whore  the  oblieation  which  it  is  sought  to  enforce  against 
the  consolidated  corporation  Is  a  contract  of  one  of  its  constituents 
to  convert  a  bond  issued  by  it  into  stock  at  the  option  of  the  l)ond- 
bolder.  What  are  the  rights  of  a  holder  of  a  bond  thus  convertible 
into  the  stock  of  a  constituent  company  after  the  latter  lias,  by 
consolidation,  lost  its  corporate  identity? 

In  Rosenkrans  v.  Lafayette  etc.  Ry.  Co.,  18  Fed.  5V.\.  the  rights 
of  one  holding  bonds  of  a  corporation,  whicii.  nt  tlie  time  oi  tlic 
Issue  of  such  bonds,  bad  the  power  to  consolidate,  was  involvetl. 
The  bonds  were  convertible  Into  stock  of  the  corporation,  at  tho 
option  of  the  holder  "at  any  time  before  maturity."  The  court 
held  that  if  the  right  to  convert  the  bonds  into  i«tock  was  absolute 
even  after  consolidation,  such  conversion  must  be  upon  the  same 
terms  as  the  stock  of  the  old  company  had  been  exchanged  for 
stock  of  the  hew.  ''But,  if  it  be  as.<*umed  that,  taking  these  income 
bonds  subject  to  the  right  of  consolidation,  the  company  could  cal' 
upon  the  holders  of  the  bonds  to  exercise  the  right  of  conversion 
in  view  of  the  changes  to  be  effected  by  the  act  of  consolidation. 
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I?.  Co.,  149  Mass.  214,  21  N.  E.  364;  Day  v.  Worccstor  etc.  R.  R. 
Co.,  151  Ma.ss.  302,  23  N.  E.  824),  Mr.  Justice  Holmes,  who  had 
written  those  opinions,  stated  that  "even  In  the  minds  of  the  judp's 
•who  agreed  with  them,  as  not  all  the  judjres  did,  [they]  w.nt  to  the 
verjre  of  the  law."  Wliile  riuhtiy  decided  on  the  peculiar  facts 
there  e.xistinp:,  the  decision  depended  on  the  peculiar  intimacy  of 
the  corporations  united,  and  the  fact  that  the  conssolldation  was  little 
more  than  a  formal  step.  The  option  to  exchange  bonds  for  stock, 
continues  the  court,  "is  simply  an  option  to  take  stock  as  the  stock 
may  turn  out  to  be  when  the  time  for  choice  arrives.  ....  The 
contract  does  not  prevent  the  corporation  from  consolidating  with 
another  in  such  a  way  as  to  make  performance  impossible  any  more 
than  it  prevents  the  Issue  of  new  stock  In  such  a  way  as  to  make 

performance  valueless The  bondholder's  right.  If  he  had  one, 

is  subject  to  the  condition  that  the  corporation  shall  not  have  van- 
ished in  such  a  way  that  to  enforce  the  option  manifestly  would 

run   counter  to  the  legislative   plan A   consolidation   which 

makes  no  arrangement  for  furnishing  stock  in  the  new  company, 
and  which  ends  the  existence  of  tlie  old  ones,  as  a  general  rule,  niay 
be  presumed  to  put  an  end  to  the  right  of  bondholders  to  call  for 
stock,  not  because  the  law  has  not  machinery  for  keeping  such  a 
right  alive,  but  because,  npt  being  bound  to  do  so,  it  has  made  dis- 
positions which  manifestly  take  no  account  of  the  right." 

C.  Need  Perform  Only  to  Extent  to  which  Constituent  Corpo- 
ration was  Bound.— 'I'lie  principle  tliat  wiiere  tlie  riirlits  ;iiul  privi- 
leges of  its  constituents  are  conferred  upon  a  consolidated  corpora- 
tion, such  privileges  are  applicable  only  to  the  property  covered  by 
them  before  consolidation  (supra,  V,  g^  controls  with  equal  force 
where,  instead  of  privileges  being  conferred,  the  contractual  or  stat- 
utory obligations  of  its  constituents  are  assunuHl  by,  or  imposed 
upon,  a  consolidated  company.  Such  obligations  attach  only  to  the 
property  burdened  with  them  in  the  hands  of  the  constituent  cor- 
poration. 

If,  therefore,  a  constituent  railroad  company  has  agreed  to  permit 
any  other  company,  with  the  city's  permission,  to  use  its  tracks 
within  the  city  limits,  the  new  company,  while  bound  to  recognize 
this  obligation  as  to  all  tracks  held  by  that  particular  constituent 
at  the  time  of  consolidation,  is  not  bound  to  recognize  it  as  to 
tracks  laid  Ity  itself  on  a  right  of  way  ac(iuired  from  the  city  after 
consolidation:  Chicago  etc.  Ky.  Co.  v.  Kan.^^as  City  etc.  H.  Co.  o.S  Ked. 
58.  ISo  a  contract  of  a  consolidating  company  to  haul  Pullman 
cars  on  all  lines  owned  or  controlled  by  it  binds  the  new  company 
only  as  to  lines  owned  or  controlled  by  the  old  company:  Pullman 
Palace  Car  Co.  v.  Missouri  Fac.  Uy.  Co..  115  U.  S.  587,  G  Sop.  CL 
Kep.  194.  For  other  illustrations  of  the  same  principle,  see  Mon- 
roe V.  Ft.  Wayne  etc.  Ky.  Co.,  28  Mich.  272;  Gould  v.  Langdon,  43 
Pa.  iSt.  .'itM. 
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Ala.  nns,  8  South.  765;  Eaton  etc.  Ry.  Co.  v.  Hunt,  20  Ind.  457: 
Morrison  v.  American  Snuff  Co.,  79  Miss.  330,  ante,  p.  598,  30 
South.  723;  Rutten  v.  Union  Pac.  Ry.  Co.,  17  Fed.  480;  Mc.VIpine  v. 
Union  Pac.  Ry.  Co.,  23  Fed.  KxS;  The  Key  City,  14  Wall.  G53; 
Union  Pac.  Ry.  Co.  v.  McAlpine,  129  U.  S.  305.  9  Sup.  Ct  Rep. 
28«>.  affirming  McAlpine  v.  Union  Pac.  R.  Co.,  23  Fed.  KiS. 

2.  Mortgage  by  Constituent  Corporation  Takes  Priority  Over 
Mortgage  by  Consolidated  Corporations.— Hy  a  sii^ht  extension  of 
tins  prin<ii)h>,  niortKiiJ^t's  exocutcd  l)y  the  new  or  consolidated  com- 
pany are  subjt^ct  to  niortjrajros  of  the  constituent  companies.  The 
holders  of  the  bonds  of  the  consolidated  company  secured  by  a 
mortjrage  on  its  pr()i>erty  are  bound  to  inform  themselves  of  the 
provi-sions  of  the  consolidation  act  and  of  the  debts  and  encum- 
brances of  the  constituent  companies  imposed  upon  the  consolidated 
<?orporation  by  the  statute  creating  it.  The  mortgagees  of  the  old 
companies  hold  rights  which  neither  the  companies  by  any  act 
of  their  own,  nor  with  the  aid  of  the  legislature,  can  impair,  and  such 
rights  necessarily  take  priority  over  encumbrances  thereafter 
created  by  the  (oii.^olidated  cori)oration:  Spence  v.  Mobile  etc.  11. 
Co.,  79  Ala.  5T<;,;  .Mobile  etc.  Ry.  Co.  v.  Gilmer,  85  Ala.  422,  5 
South.  138;  Pitt.shurgh  etc.  Ry.  Co.  v.  Lynde,  55  Ohio  St.  23,  44  N. 
E.  59G.  Compare,  however,  Mississippi  Val.  Co.  v.  Chicago  etc. 
R.  Cck.,  58  Miss.  846. 

That  some  of  the  bonds  of  the  constituent  company,  if  authorized 
tiefore  consolidation,  were  issued  after  consolidation  is  effected, 
•does  not  affect  the  lien  of  the  mortgage  given  to  secure  them. 
*'The  consolidated  company  succeeds,  not  only  to  every  debt  and 
liability  of  each  constituent  company,  but  to  their  duties  also.  It 
therefore  succeeds  to  all  tlie  duties  pertaining  to.  these  unissued 
bonds  that  rested  upon  the  comi>any  by  whom  they  were  made. 
....  Tlie  date  of  the  lien  of  the  bond  does  not  deix?nd  upon  the 
date  of  their  original  negotiation.  The  entire  series  stand  upon  a 
footing  of  exact  eiiuality  in  this  respect;  tlie  first  one  issued  has  no 
better  or  earlier  lien  tlian  the  last  one*':  Pittsburgli  etc.  Ry.  Co.  v. 
Lynde,  55  Ohio  St.  23,  44  N.  E.  596. 

In  Hamlin  v.  Jerrard,  72  Me.  62,  It  Is  held  that  If  a  constituent 
railroad  company  has  mortgaged  its  property  then  possessed  or  to 
be  thereafter  actiuired,  and  the  consolidated  company  increases  the 
value  of  the  property  mortgaged  by  the  avails  of  Ji  later  mortgage, 
this  later  mortgage  must  be  posti)one(i  to  the  earlit'r  one  on  each 
part,  just  as  if  each  constituent  eonipany  separately  had  put  a 
second  mortgage  on  its  own  line  of  road.  The  new  company  can- 
not, in  such  casei  claim  that  its  duty  was  merely  to  keep  the  prop- 
erty in  statu  quo,  in  as  good  condiiiun  as  wlien  received,  and  that 
as  against  first  mortgagees,  additions  and  improvements  belong  to 
itself  as  a  distinct  entity.  After  consolidation,  as  before,  accessions 
to  tlie  road  are  accessions  to  a  mortgaged  estate,  and  subject  tirst 
to  the  mortgage  that  has  priority  of  date. 
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entirely  upon  the  terms  of  the  ajrreement  of  consolidation  and  the 
statut«^s  under  the  authority  of  which  it  was  made.  The  statute 
in  that  case  preserved  unimpaired  "all  rights  of  creditors  and  all 
liens  upon  tiie  property"  of  the  constituent  cr)rporations,  and  pro- 
vided tluit  tlie  latter  niijrht  "he  deeni«'d  to  be  In  existence  to  pre- 
serve the  same."  This,  tlie  court  held,  distinjjuishcd  hetween  un- 
secured debts  and  liens,  and  gave  the  unsecured  debtor  of  a  con- 
stituent corporation  no  lien  upon  the  property  of  the  latter  in  the 
tiands  of  the  new  company:  See,  also,  Tysen  v.  Wabash  etc.  Ry. 
•€o.,  11  Diss.  510,  15  Fed.  703.  In  McMahan  v.  Morrison,  1(5  Ind. 
172,  79  Am.  Dec.  418,  it  was  held  that  a  creditor  of  one  of  the 
old  companies,  who  secured  a  judgment  on  his  debt  against  the 
consolidated  company,  had  no  lien  on  the  property  of  the  old  com- 
pany prior  to  the  recovery  of  the  judgment,  and  could  not  enforce 
the  latter  against  a  bona  tide  purchaser  from  the  consolidated  com- 
pany, the  conveyance  having  been  made  before  the  judgment  had 
been  recovered. 

In  Compton  v.  Wabash  etc.  Ry.,  45  Ohio  St.  592,  16  N.  E.  110,  18 
N.  E.  3SU,  the  same  issue  of  bonds  involved  in  Wabash  etc.  Ry.  Co. 
V.  Ham,  114  U.  S.  587,  5  Sup.  Ct.  Kep.  1081,  was  considered,  and, 
contrary  to  the  result  arrived  at  in  the  latter  case,  were  held  to 
constitute  a  lien  on  tlie  property  in  the  hands  of  the  consolidated 
company,  and  formerly  owned  by  the  constituent  corporation,  which 
had  issued  tlie  bonds.  The  principle  relied  upon  in  support  of 
this  rule  is  that  the  property  of  a  corporation  constitutes  a  trust 
fund  for  the  payment  of  its  creditors,  and  that  the  constituent 
corporations  being  dissolved  by  tlie  con.solidation,  the  consolidated 
<.'ompany  takes  the  property  subject  to  the  right  of  the  creditors 
of  the  old  companies  to  subject  it  to  the  payment  of  their  debts. 
"The  new  company  does  not  take  the  property  as  assignee,  but 
in  its  own  right,  subject  only  to  the  payment  of  the  debts  of  the 
<,-oiistituent  companies.  This  liability  is  created  by  statute,  and 
the  lieu  results  as  a  conseiiuence.  It  is  not  a  jus  in  re,  nor  a  jus 
ad  rem,  but  a  charge  in  tlie  nature  of  an  eiiuitable  lieu  upou  the 

l)roi)erty   available   against  all   purchasers   with    notice The 

reason  underlying  the  principle  upon  which  the  law  proceeds  in  all 
this  class  of  cases  is,  that  the  debtor  does  not  merely  part  with  Ids 
property  and  riglits,  but  also  loses  his  capacity  to  own  and  acquire 
property;  and  all  tliat  is  left  the  creditor  upon  which  he  trusted 
his  debtor- i)roi)eny  being  the  priiaipal  ground  of  credit  in  all 
cases— is  the  property  that  his  debtor  owned,  and  to  that  he  has 
the  right  to  look  for  the  satisfaction  of  his  claim,  the  p«'rson  whom 
he  trusted  having  ceased  to  be":  See,  also,  .Morrison  v.  American 
Snuff  Co.,  79  Miss.  330,  ante,  p.  598,  30  South.  723;  Vieksburg  etc. 
Teleph.  Co.  v.  CiUzens'  Teleph.  Co.,  79  Miss.  341,  post,  p.  050,  30 
Ssouth.  725. 
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Buchanan,  J.,  in  Langhorne  t.  Richmond  Ry.  Co..  01  Vn.  309.  22 
S.  E.  159,  his  language  being  quoted  at  length  In  the  monographic 
note  to  Austin  v.  Tocumsoh  Nat.  Bank,  59  Am.  St.  Rep.  551.  See, 
also,  and  to  the  same  elTPct,  Berry  v.  Kansas  City  etc.  Ry.  Co.,  52 
Kan.  7.')9,  39  Am.  St.  Rep.  371,  34  Tac.  8()5:  on  n-hearlng.  52  Kan. 
774,  39  Am.  St.  Rep.  381,  30  Tac.  724  (distinguishing  Whipple  v. 
Union  Re.  Ry.  Co.,  28  Kan.  474);  Rosonbaum  v.  Union  Pac.  Ry. 
Co.,  2  How.  Pr.,  N.  S.,  45;  Kilsey  v.  National  Bank,  69  Pa.  SL 
426.  '  Compare  Capital  Traction  Co.  v.  Offutt,  17  App.  D.  C,  292. 

2.  "Liability  of  Consolidated  Corporation  in  Equity.— In  some 
of  the  ca.M's  it  is  said  tliat  a  crtMlitor  may,  if  ho  desire.s,  sue  the 
consolidated  corporation  in  equity;  that  the  legal  remedy,  if  any 
exists,  is  not  exclusive,  nor  does  It  deprive  the  creditor  of  his 
right  to  proceed  in  equity  on  the  theory  of  a  trust  to  reach  the 
property  of  the  constituent  company  in  the  hands  of  the  consoli- 
dated company:  Morrison  v.  American  Siiuff  Co.,  79  Miss.  330, 
ante.  p.  ms,  30  South.  723;  Vlcksl)urg  etc.  Tel.  Co.  v.  Citizens'  Tel. 
Co.,  79  Miss.  341,  post,  p.  65G,  30  South.  725;  Harrison  v.  Arkansas 
Val.  R.  Co.,  4  McCrary,  264,  13  Fed.  522.  According  to  other  cases, 
however,  if  the  new  company  has  assumed  or  incurred  responsi- 
bility for  the  debts  and  liabilities  of  the  old,  there  is  no  occasion 
for  a  resort  to  equity,  and  the  remedy  at  law  being  adequate,  equity 
•will  have  no  jurisdiction:  United  etc.  Canal  Co.  v.  Hoppock,  28  N. 
J.  Eq.  201;  ("li.i-c  v.  Vaiul' iMU.  ;jT  N.  Y.  Super.  Ct.  (5  Jones  &  S  > 
834. 

3.  Allegations  of  Liability  of  Consolidated  Coiporation.  In 
an  action  against  the  consolidated  company  on  an  obligation  or  lia- 
bility incurred  l)y  a  constituent  corporation,  the  complaint  should 
not  state  the  liability  as  one  originally  incurred  by  the  defendant, 
but  should  show  against  which  of  its  constituents  the  cause  of  ac- 
tion arose,  and  aver  such  facts  as  will  subject  the  consolidated  com- 
pany to  liability  therefor:  Selma  etc.  R.  R.  Co.  v.  Harbin.  40  Ga. 
707;  Indianapolis  etc.  Ry.  Co.  v.  Jones,  29  Ind.  465,  95  Am.  Dec. 
654;  Marquette  etc.  R.  Co.  v.  Langton,  32  Mich.  251;  Langhorne  v. 
Riohniond  City  Ry.  Co.  (Va.),  19  S.  E.  122.  A  complaint  which  sets 
out  the  statute  authorizing,  and  the  fact  of,  consolidation  Is,  how- 
ever, sulHcient.  and  need  not  detail  the  various  steps  taken  to  effect 
the  consolitiation:  Collins  v.  Chicago  etc.  R.  R.  Co..  14  Wi.s.  492; 
nor  set  out  the  articles  of  consolidation:  Cleveland  etc.  Ry.  Co. 
V.  Prewitt,  134  Ind.  557,  33  N.  E.  367. 

4.  Constituent  and  Consolidated  Corporations  not  Jointly  Lia- 
Ijle.— If,  by  the  statute  aulliDriziiig  rdiisolidation.  the  old  (H)iiii>aiiie8 
remain  liable  for  tlieir  debts  as  before,  while  the  new  company  is 
likewise  made  answerable  therefor,  this  fact,  while  it  may  enable 
a  creditor  of  one  of  tlie  old  companies  to  sue  either  it  or  the  con- 
Bolidated  corporation,  will  not  authorize  him  to  sue  them  jointly. 
"They  are  not  jointly  liable.    One  is  liable  for  committing  the  al- 
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juilicntion  \n  tlip  poiHlinp  aftion,  and  wliore  jiid^riU'Tit  ajralnst  tT»e 
<-oiis()li»liitod  company  would  afft'ot  not  only  the  proporty  formerly 
tield  by  the  constituent  corporation  which  was  a  party  to  tlie  ac- 
tion, but  all  the  pro|)erty  in  the  hands  of  the  consolidated  coujpjiny, 
*;ubstifution  of  the  latter  is  not  a  proper  proceeding:  Prouty  v.  Lake 
Shore  etc.  Ry.  Co.,  52  N.  Y.  3»',3.  In  the  case  cited  the  liability  of 
the  constituent  corporation  had  been  determined  by  a  decision 
of  the  referee.  The  court  after  showing  that  the  effect  of  a  judg- 
ment rendered  against  the  new  comi>any  on  such  decision  would 
be  to  charge  all  the  property  held  by  it,  including  that  derived 
from  and  formerly  owned  by  corporations  other  than  the  original 
■defendant  in  tln^  action,  said:  "It  may  be  that  the  obligations  which 
the  consolidatt'd  company  has  as.«;uined  render  it  just  that  such  a 
judgment  should  ultimately  be  rendered  against  It  But  however 
clearly  it  may  appear  that  the  plaintiff  and  those  In  whose  behalf 
the  action  purports  to  be  brought  are  entitled  to  such  a  remedy,  it 
<'an  legally  be  obtained  only  in  an  action  against  the  parties  af- 
iected,  fouiuled  on  their  assumption  of  the  liabilities  of  others,  ami 
not  by  the  suinin.ny  process  of  a  motion  to  insert  their  names  as 
defendants,  and  tlms  to  apply  to  them  an  adjudication  previously 
made  ui^aiust  the  original  debtors." 

VIII.     Interstate  Consolidation, 
a.     Status  of  Consolidated  Corporation. 

1.  In  General.— There  remain  to  be  considered  the  effects  of  a 
consolidation  effected  by  several  corporations  created  by  and  under 
the  laws  of  different  states.  From  such  a  consolidation,  requir- 
ing, as  it  does,  the  assent  of  the  various  states  of  which  the  con- 
fstituents  are  corporations,  flow  consequences  which  are  entirely 
4ibsent  in  the  case  of  a  domestic  consolidation,  and  of  these  none 
has  been  provocative  of  more  discussion  than  the  nature  of  the 
jiew  entity  thus  formed. 

2.  View  that  no  New  Corporation  is  Created.— Strictly  speaking, 
there  can  be  no  new  corporation  created  by  the  joint  action  of  the 
legislatures  of  the  various  states.  "Joint  acts  of  legislation  by 
two  or  more  states  are  impossible;  and  one  state  cannot  without 
the  consent  of  Congress,  enter  into  any  agre<?ment  or  compact 
with  another  state  (United  States  Const,  art.  1,  sec.  10,  cl.  3)":  Ohio 
<^tc.  Ry.  Co.  V.  reoi)le,  123  111.  4»)7,  14  N.  E.  874.  This  fact,  together 
with  certain  peculiarities  of  citizenship  which  a  corporation  created 
or  recognized  by  several  states  must  necessarily  have,  has  led  a 
number  of  courts  into  the  statement  that  no  new  corporation  Is 
created  by  an  "interstate  consolidation,"  but  that  the  result  Is  a 
mere  association  of  the  various  corporations  previously  existing: 
See,  for  instance*  Quincy  Bridge  Co.  v.  Adams  County,  88  111.  615; 
Racine  etc.  R.  R.  Co.  v.  Farmers'  Loan  etc.  Co.,  49  111.  331,  95  Am. 
JDec.  595. 
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40  Ohio  St.  5ai,  31  N.  E.  721;  Trovldonce  Coal  Co.  v.  Providence 
etc.  Ry.  Co.,  15  R.   I.  303,  4  Atl.  304;  Rio  Grande  etc.  Ry.  Co.   v. 

Telluride  Power  Traii.smission  Co.,  1<)  Utah,  12r».  51  Pac.  14^;;  T'nlon 
Trust  Co.  V.  Koche!5t<>r  etc.  R.  Co.,  29  Fed.  Of)0;  Fitzperald  v.  Mis- 
souri I'jK'.  Ry.  Co.,  45  Fed.  812;  Shields  v.  Ohio,  95  U.  S.  .'ilO. 

4.  May  Transact  Business  in  Any  of  the  States  in  Which  It  is 
a  Corporation.— The  new  corporation  thus  formed  possesses  every 
necessary  corporate  attribute.  Its  capital  stock  is  a  unit.  It  ba» 
but  one  set  of  stockholders,  and  each  of  these  has  an  interest,  by 
virtue  of  the  owner.'^hip  of  the  shares  of  such  stock  in  the  manju 
ment  of  its  property  and  bus!no?s  everywhere.  Its  sinirU'  bdanl 
directors   Im-^   ;i    dniiMi-il.^   in   fiH-h    -t.itc,   and  its   - 

rectors,  ami  uiliecrs  Ciwi,  iii  tLo  ahst'iite  of  a  statut..,^,  i,.„, 
the  contrary,  hold  meetings  and  transact  corporate  business 
of  the  states  concerned  in  its  creation  so  as  to  bind  the  corpor;!! 
and  its  pr^porty  everywhere:  Ohio  etc.  Ry.  Co.  v.  People,  123  .' 
4G7,  14  X.  E.  874;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  V 
Graham  v.  Boston  etc.  Ry.  Co.,  118  U.  S.  161,  G  Sup.  Ct.  R. 
The  corporation  is  likewise  responsible  as  a  unit  fur  tli.'  , 
neglects  of  itself  or  servants:  Providence  Coal  Co.  v.  Vii 
etc.  Ry.  Co.,  15  R.  I.  303,  4  Atl.  394;  Southern  Ry.  Co.  v.  Bai 
70  Fed.  442. 

5.  Subject  in  Each  State  to  the  Laws  Thereof.— The  fact  V 
the  consolidated  corporation  formed  by  the  union  of  the  corpora- 
tions of  several  states  is  a  new  cori>oration  and  a  unit  does  not 
deprive  the  various  states  of  their  jurisdiction  over  it,  nor  render 
it  the  less  subject  to  their  laws.  Like  every  other  corporation,  it 
has  its  domicii(^     It  is  not  a  corporation  at  large.     In  each 

is  a  corporation  of  that  state,  domiciled  there,  created  by  its  i.. . 
and  subject  to  regulation  by  it.  Its  privileges  in  each  state  . 
those  conferred  by  the  laws  of  that  state,  and  its  obligations  iii 
each  state  are  those  required  of  it  under  the  laws  of  that  state: 
Angler  v.  East  Tennessee  etc.  Ry.  Co.,  74  Ga.  G34;  Ohio  etc.  Ry. 
Co.  v.  People,  123  111.  4G7,  14  N.  E.  874;  Eaton  etc.  Ry.  Co.  v.  Hunt, 
20  Ind.  457;  Day  v.  New  Orleans  Pac.  Ry.  Co.,  37  Ij&.  Ann.  131;  In 
re  St.  Paul  etc.  R.  Co.,  30  Minn.  85,  30  N.  W.  432;  State  v.  Keokuk 
etc.  Ry.  Co.,  99  Mo.  30,  12  S.  W.  290;  State  v.  Chicago  etc.  Ry.  Co., 
25  Neb.  15G,  41  N.  W.  125;  Trestcr  v.  Missouri  Pac.  Ry.  Co.,  33  Neb. 
171,  49  N.  W.  1110;  Sage  v.  Lake  Shore  etc.  Ry.  Co.,  70  N.  Y.  220; 
Peciple  V.  Lake  Shore  etc.  Ry.  Co.,  11  Hun,  1;  Ashley  v.  Ryan.  4!> 
Ohio  St.  504,  31  N.  E.  721:  Conn  v.  Atlantic  etc.  Ry.  Co.,  53  Pa. 
St.  9;  PoUv  V.  Chicago  etc.  lly.  Co..  04  T'.  S.  KU. 

6.  Applicability  of  State  Statutes  to.-Thus  it  has  been  held 
that  a  corporation  formed  by  the  consolidation  of  a  domestic  corpo- 
ration and  one  or  more  foreign  corporations  is  a  domestic  corpora- 
tion  within   the  provisions  of  a   statute  controlling  the   exhibition 
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2.  Taxation  of  Capital  Stock. — A  state  cannot,  howpvor,  tax 
propcity  iKtt  within  her  jurisdiction,  whothor  hold  by  an  intorstate 
consolid.'itt'd  cori>oration  or  not.  It  matters  not  that  the  attempt 
to  do  this  takes  the  form  of  a  tax  on  the  entire  capital  stock.  In 
the  lanpnape  of  .Indpe  Cooley:  "The  state  can  no  more  tax  the  whole 
capital  stock  which  represents  the  track  from  Chicago  to  Buffalo, 
the  rolling  stock,  and  other  equipments,  than  it  can  tax  the  whole 
track  and  equipments.  Tlie  capital  stock  is  taken  as  the  basis  of 
taxation,  rather  than  the  road  and  eiiuipment,  fur  purposes  of  con- 
venience; but  whether  the  one  or  the  other  is  selected  for  the  pur- 
pose, the  limitations  of  sovereigntj'  alike  apply,  and  the  state  can- 
tax  only  what  is  within  its  jurisdiction,  whether  it  be  the  part  of 
the  road  which  is  within  its  limits  or  the  proportion  of  stock  which 
represents  that  part  of  the  road.  There  may  sometimes  be  difficulty 
in  deterniiiiiiii:  what  is  the  just  proportion  of  the  stock  which  is 
thus  taxable,  but  the  principle  is  plain  enough":  State  Treasurer  t. 
Auditor  General,  4t)  Mich.  221,  9  N.  W.  258. 

In  the  case  from  which  the  above  quotation  Is  made,  it  wah  laid 
that  a  corporation  formed  by  the  consolidation  of  ■  corporations  of 
Michigan  and  several  other  states  was  not  a  corporation  "formect 
under"  the  general  railroad  law  of  Michigan  within  the  meaning 
of  a  revenue  act.  To  the  same  effect,  see  Chicago  etc.  Ry.  Co.  v. 
Auditor  (Joneral,  '>:i  Mich.  79,  18  N.  W.  58G. 

In  Quincy  Bridge  Co.  v.  Adams  County,  88  111.  615,  an  opposite 
conclusion  was  reached,  and  it  was  held  tliat  a  corporation  formed 
by  the  consolidation  of  an  Illinois  and  a  Missouri  corporation  was 
within  the  provisions  of  an  Illinois  statute  taxing  the  capital  stock, 
of  "coinj)anies  or  organizations  Incorporated  under  the  laws"  of  that 
state.  To  the  same  effect  see  Keokuk  etc.  Bridge  Co.  v.  People, 
161  111.  1.T2,  43  N.  E.  <',91;  Ohio  etc.  R.  R.  Co.  v.  Weber,  96  III.  443. 

Under  any  view,  a  state  may  undoulitedly  tax  such  portion  of  the 
capital  stock  of  an  interstate  consolidated  corporation  as  is  actually 
employed  within  the  state,  and  in  the  case  of  a  railroad  company  a 
valid  mode  of  ascertaining  this  amount  Is  to  tax  such  proportion 
of  the  CTitire  capital  stock  as  the  mileage  within  the  state  bears  to 
the  entire  mileage  of  the  company:  Ohio  etc.  R.  R.  Co.  v.  Weber, 
90  111.  44;^:  Tlie  Delaware  Railroad  Tax  Case,  IS  Wall.  206. 

3.  Taxation  of  Shares  of  Capital  Stock. — The  taxation  by  a 
state  of  the  shares  of  stock  in  a  consolidated  corporation,  one  of  its 
constituents  l)eing  a  corporation  of  that  state,  is  conslden>d  In  Lee 
V.  Sturges,  46  Oliio  St.  l.ir?.  By  a  statute  of  Ohio  It  was  provided 
that  no  person  should  be  reciuired  to  include  in  his  statenieiit  of  tax- 
able property  any  shares  of  stock  "of  any  company  which  Is  re- 
quired to  list  or  return  its  capital  and  property  for  taxation  in.  thi» 
state."  This  statute,  It  was  held,  was  inapplicable  to  shares  of  a 
railroad  company  formed  by  the  consolidation  of  an  Ohio  company 
with  companies  of  other  states.     In  the  view  of  the  court,  the  stat- 
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2.  State  Courts.— If,  therefore,  a  citizen  of  one  state  sues  in  a 
court  of  tliat  state  a  corporation,  one  of  whose  con.stituents  was  a 
cori>oration  of  the  same  state,  there  can  be  no  objection  by  it  to 
the  jurisdiction  of  tlie  state  court,  or  removal  of  the  cause  to  a 
federal  court,  on  the  ground  that  the  other  constituents  were  cor- 
IMjrations  of  other  states,  and  It  itself  Is  likewise  a  corporation  of 
tlie  various  other  states.  "For  the  purposes  of  jurisdictinn  in  the 
federal  courts,  and  securing  to  the  states  in  the  exercise  of  tiieir  just 
j)o\v(M's  over  corporations  of  their  own  creation,  and  over  property' 
within  tlicir  jurisdiction,  the  consolidated  conii>any  Is  conclusively 
presumed  to  be  a  citizen  of  each  of  the  states  whose  laws  and  cor- 
porations contributed  to  its  formation.  It  enjoys  in  each  state  all 
the  powers  and  privilepes  the  corporation  there  chartered  had,  and 
must  answer  In  the  courts,  and  Is  amenable  to  the  laws  of  each 
state,  respectively,  as  a  corporation  of  that  state":  Fitzgerald  v 
:Missouri  Pac.  Ry.  Co.,  45  Fed.  812.  To  the  same  effect  see  Duncan 
V.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1700,  22  South.  024;  ChicaK" 
etc.  Ry.  Co.  V.  T.ike  Shore  etc.  Ry.  Co.,  10  Biss.  122,  5  Fed.  r.». 
Home  V.  i;.  -i  ii  >  tc.  Ry.  Co.,  18  Fed.  50;  Colglozier  v.  Louisvilir 
etc.  U.  Co.,  122  Fed.  .568;  Paul  v.  Baltimore  etc.  Ry.  Co.,  44  Fed 
513;  Southern  Ry.  Co.  v.  Banknifrht,  70  Fed.  442.  The  state  courts 
in  such  cases  have- jurisdiction  when  the  action  is  transitory,  al- 
though the  injury  may  have  been  Inflicted  or  the  obligation  incurred 
in  another  state  than  that  in  w^hich  the  action  Is  brought:  Home  \ 
Boston  etc.  R.  R.  Co.,  62  N.  H.  454;  Home  v.  Boston  etc.  R.  II. 
Co.,  18  Fed.  50;  Southern  Ry.  Co.  v.  Banknight,  70  Fed.  442. 

3      Federal   Courts. 

A.  Suits  Agaiiist  Consolidated  Corporation.— The  rule  api)li(.'able 
to  suits  in  tlic  state  courts  is  likewist"^  appli(al>le  in  the  fe<leral 
courts.  A  corporation  may  be  sued  In  the  federal  court,  sitting  In 
any  state  of  which  it  Is  a  citizen,  whatever  may  be  its  citizenship 
elsewhere.  Thus,  a  corporation  formed  by  the  consolidation  of  n 
Missouri  and  an  Iowa  corporation  may  be  .sue<l  in  the  federal  court 
sitting  in  Iowa  by  a  citizen  of  Missouri.  That  the  defendant  i> 
also  a  citizen  of  Missouri  and  suable  In  the  courts  of  that  state  is 
immaterial:  Muller  v.  Dows,  04  U.  S.  444;  St.  Louis  etc.  Uy.  Co.  v. 
Indianapolis  etc.  Ry.  Co.,  9  Biss.  144,  Fed.  Cas.  No.  12,2;i7;  Nashua 
etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  8  Fed.  458;  Union  Trust 
Co.  V.  Rochester  etc.  R.  R.  Co..  29  Fed.  (500;  Central  Trust  Co.  v.  St. 
Louis  etc.  Ry.  Co.,  41  Fed.  551:  Phinizy  v.  Augusta  etc.  Ry.  Co..  56 
Fe<l.  273.     Contra,  Burger  v.  Grand  Rapids  etc.  Ry.  Co.,  22  Fed.  5»)1. 

B.  Suits  by  Consolidated  Corporation. — In  the  matter  of  suits 
brought  by  a  consolidated  corporation  the  same  rule  controls.  A 
coriKjratlon  formed  by  the  consolidation  of  the  corporations  of  two 
states  may  sue  a  citizen  of  one  of  these  states  in  the  federal  courts 
of  that  state  as  a  foreign  citizen  by  ignoring  the  existence  as  a  cor- 
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3.',2  WHITFIELD,  C.  J.     This  case  is  largely  contrulled  by 
the  opinion  this  day  delivered  iu  the  case  of  Morrison  v.  Ameri- 
can Snull  Co.,  79  Miss.  330,  ante,  p.  598,  30  South.  723.     That 
was  an  action  at  law  by  attacliment,  the  plaintit!  garnishing  a 
debt  due  to  the  constituent  company,  which  debt  had  been  trans- 
ferred to  the  consolidated  company  by  the  deed  of  consolida- 
tion.    This  is  a  bill  of  equity,  one  of   whose  purposes  is  to 
subject    the  property  of    the  Citizens'    Telephone  Compaii  , 
which  had   all  been   conveyed  to   the   Cumberland  Telephone 
Company,  to  the  payment  of  such  damages  as  the  complainant 
had  sustained  by  reason  of  the  breach,  on  the  part  of  tin 
zens'  Telephone  Company,  of  the  contract  which  it  had  ii... 
with  tlie  complainant's  assignor.     The  bill  proceeds  upon  tl 
theory,  in  this  aspect  of  it,  that  the  complainant  had  a  right  ; 
reach  such  property  so  transferred  as  beinL''  held  by  thr  Cw' 
berland  Telephone  Company,  impressed  wiili  a   n- 
creditors  of  the  Citizens'  Telephone  Company,  whicii  nau  irar- 
ferred   its  property    to  the    Cumberland    Telephone  Company 
As  pointed  out  in  the  opinion  referred  to,  the  remedy  in  e<]uity 
is  appro])riate.     We    may  cite,  in    addition  to    the  authoriiips 
therein  cited  on  this   point,   6  American  and  English    i 
clopedia  of  Law\  S'20.     The  consolidated  company,  where  tin  : 
has  been  a  consolidation,  may  be  sued  either  at  law  or  in  equity . 
but  the  fact  that  it  may  be  sued  at  law  does  not  make  the  legal 
remedy  exclusive,  nor  deprive  the  creditor  of  his  right  to  prn- 
ceed  in  equity,  on  the  theory  of  a  trust,  to  reach  the  proper*  ■ 
of  the  constituent  company  in  the  hands  of  the  consolidated 
company:  1  Thompson  on  Corporations,  sec.  375.     The  action 
of  the  court  below  was  entirely  proper,  so  far  as  regards  the 
prayer  for  specific  performance.     But  there  are  three  separate 
phases  to  this  bill,  and  three  prayers,  one  appropriate  to  each 
phase,  and  the  bill  is  clearly  ^''*  Tuaintainable  in  that  phase 
of  it  which  seeks  to  subject  the  property  of  the  Citizens'  Tele- 
phone Company  (the  transferrer)  in  the  hands  of  the  Cumber- 
land Telephone  Company  (transferee),  for  the  reason  that  the 
bill  expressly  charges,  and  the  demurrer  admits  the  charge  to 
l)e  true,  that  the   Cuniberland  Telephone  Company   had  full 
knowledge  of  the  terms  of  the  eontract  between  the  Citizens' 
Telephone  Company  and  the  complainant's  assignor,  and  of  the 
breach  of  said  contract  by  the  Citizens'  Telephone  Company. 
its  transferrer;  in  other  words,  the  bill  expressly  charges  and 
the  demurrer  admits  that  the  Cumberland  Teleplione  Company 
was  not  a  bona  fide  purchaser.     And  where   there  has  been 

Am.    St.    Rep.,   Vol.    LXXXIX.-42 
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<'oni('(l,  as  wonkl  liave  resulted  had  there  been  a  consolidation. 
We  think  tlie  same  principle  which  applies  in  favor  of  the  sim- 
ple contract  cre<]itor  against  a  consolidated  corporation,  en- 
ablini]^  him  to  subject,  in  the  hands  of  that  consolidated  com- 
pany, property  of  a  constituent  corporation  received  by  the  con- 
solidated company  (such  constituent  corporation  boing  debtor 
of  tiie  simple  contract  creditor),  will  apply  in  cases  like  this. 
The  Citizens'  Telephone  Company  could  not  give  away  its  prop- 
erty to  the  prejudice  of  the  com})lainant;  and  an  attempted 
sale  by  it  of  this  pro])eTty  to  the  Cumberland  Telephone  Com- 
pany, the  latter  not  being  a  bona  fide  purchaser,  cannot  avail 
to  defeat  the  equitable  rights  of  the  complainant  asserted  in 
this  bill,  the  property  being  still  in  the  possession  of  tlie  Cum- 
berland Telephone  Company,  not  sold  to  a  bona  fide  purcha^-^er 
from  it.  Nor  does  it  make  any  dilTerence  that  the  complain- 
ant has  asserte<l  here,  not  a  simple  contract  debt,  but  a  claim 
for  unliquidated  damages,  arising  out  of  a  breach  of  contract 
on  the  part  of  the  Citizens'  ''^'*^*  Telephone  Company.  The  bill 
is  not,  in  this  aspect,  one  to  have  unliquidated  damages  jEiscer- 
tained  in  a  court  of  chancery  as  its  sole  scope  and. purpose. 
The  aseert^ainment  of  these  damages  is  a  mere  incident  to  the 
subject  matter  of  equitable  cognizance  conferring  the  chancery 
jurisdiction,  to  wit,  the  enforcement,  on  the  theory  of  a  trust, 
of  complainant's  equitable  right  to  satisfaction  out  of  the  prop- 
erty of  the  Citizens'  Telephone  Company  in  the  hands  of  the 
Cumberland  Telephone  Company,  It  is  that  subject  matter 
wliioh  gives  the  jurisdiction.  The  ascertainment  and  award  of 
the  damages  is  a  mere  incident  in  the  exercise  of  that  jurisdic- 
tion. This  precise  point  is  settled  in  Montgomery  etc.  R.  E. 
€o.  V.  Boring,  51  Ga.  582,  and  in  many  other  cases. 

The  decree  is  reversed  and  the  cause  remanded  with  leave  to 
answer  in  thirty  days  from  the  filing  of  the  mandate  in  the 
court  below. 


Corporations.— The  ofTect  of  the  consolidation  of  corporations  Is 
discussod  ill  tho  iiionogiapbic  note  to  Morrison  v.  Amorioan  Suuff 
Co.,  ante,  pp.  G04-G56. 
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al)sence  of  less  than  seven  years.  Tlie  ordinary  presumption  in 
favor  of  the  continuance  of  human. life  is  made  to  ^nve  way  to 
the  presumption  in  favor  of  the  innocence  of  a  scco.nd  marriage ; 
Yates  v.  Houston,  3  Tex.  433;  Johnson  v.  Johnson,  114  111. 
fill,  55  Am.  Rep.  883,  3  N.  E.  232.  In  the  present  case,  how- 
ever, no  presumption  as  to  the  death  of  Rarhara  Beatrie  can 
be  indulored  in  favor  of  the  validity  of  the  marriage  with  Mar- 
garet Ilube,  because  the  proof  shows  aflirmatively  that  said 
Barbara  was  alive  when  said  marriage  took  place,  and  for  nine 
years  thereafter.  It  is  claimed,  however,  in  behalf  of  appellees, 
that  Nicholas  Beatrie,  Jr.,  will  be  presumed  to  have  been  di- 
vorced froTTi  his  fir>t  wife  before  '*^'^  he  married  the  second 
one.  "We  have  said  that  the  courts  'will  often  presume  a  pre- 
vious divorce  in  order  to  sustain  the  second  marriage':  Cart- 
wright  v.  McGown,  121  HI.  388,  2  Am.  St.  Rep.  105,  12  X.  E. 
737.  Bishop,  in  his  work  on  ]\[arriage,  Divorce  and  Separation, 
says:  *In  a  goTioral  way,  it  is  sufficiently  established  that  to  sus- 
tain a  second  Tiiarri;ig(\  a  dissolution  of  a  former'one  by  divorce 
"will  be  presumed;  but  a  long  living  apart  will  not  commonly 
create  such  presumption,  and  the  authorities  are  not  otherwise 
quite  distinct  as  to  tlic  ])r.>ciso  limits  of  the  doctrine':  Bishop  on 
Marriage,  Divorce  and  Separation,  sec.  1145.  The  two  mar- 
riages of  Nicholas  Beatrie,  Jr.,  aiid  the  existence  of  the  fir.-t 
^vife  at  the  time  of  the  second  marriage,  being  established  by 
the  proof,  the  presumption  would  arise  in  favor  of  a  divorce 
from  the  first  wife  in  order  to  sustain  the  second  marriage.  In 
■view  of  this  pvesurn])tion,  the  burden  of  proof  rested  upon  the 
ap]iellants,  as  the  ol)jecting  parties,  to  show  that  there  had 
i)een  no  divorce.  The  law  is  so  positive  in  requiring  a  party 
who  asserts  the  illegality  of  a  marriage  to  take  the  burden  of 
proving  it,  that  such  requirement  is  enforced  even  though  it 
involves  the  proving  a  negative." 

As  said  by  Elliot,  J.,  in  Goodwin  v.  Smith,  72  Ind.  113,  37 
Am.  Rep,  144:  "When  a  negative  is  essential  to  the  existence 
of  a  right,  the  party  claiming  the  right  has  the  burden  of  prov- 
ing such  negative."  'J'hc  rule  is  thus  stated  in  Bouldon  v.  Mc- 
Intyre,  111)  Ind.  574,  12  Am.  St.  Rep.  453,  21  N.  E.  445,  in  the 
syllabus:  ''In  favor  of  the  validity  of  a  second  marriage  con- 
tracted by  a  woman  while  her  first  husband  is  alive,  it  will  be 
•presujucd  that  the  first  marriage  wa^  legally  dissolved  by  a  di- 
vorce before  the  second  was  entered  into,  and  one  who  asserts 
the  invalidity  of  the  latter  marriage  must  show  that  there  had 
been  no  divorce.     Where  a  negative  is  essential  to  the  existence 
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criminally  reckless  and  -willful  than  that  of  the  conductor  of 
the  freight  train.     We  forbear  furlher  comment. 
Aflirmed. 


Divorce. — In  Support  of  a  Second  Marriage,  the  presumption  has 

oft<Titimos  boon  iiuUilKod  that  the  first  in.irriajre  has  liocii  dissolved 
liy  divoroo:  See  the  monographic  note  to  Ettinger  v.  Ettinger,  ante, 
pp.  198-liOG. 


MAGOIJIKK  V.  WESTERN"  UXTOX  TELEGRAPH  CO. 

[70  Mi.ss.  G32,  31  South.  20C.] 

TEr.EORAPII  COMrANIES.— EVIDENCE  AS  TO  HAIUTS 
OF  A  TELEGUAril  OPEUATOK  addies.sed  to  his  fitness  for  tlio 
place  he  holds  is  admissible  in  an  action  against  the  company  to 
recover  for  his  act  as  its  agent  in  sending  u  forged  telegram,  (p. 
0G3.) 

TELEGRAl'lI  COMPANIES— FORGED  TELEGRAM— RE- 
COVEItY  IX)ll  MENTAL  SUFFERIN(J.-A  tologi-aph  compaTiy  is 
liable  in  daniaj^es  for  the  mental  sutToriiig  resulting  from  injury 
to  the  character  and  reputation  of  one  of  the  parties  to  a  forged 
telegram  sent  l)y  the  company's  agent  within  Iho  scope  of  bis 
empioymeiiL     (p.   (JCA.) 

Action  against  a  telegraph  conip-any  to  rocovor  for  the  art 
of  its  agent  in  sending  a  forged  telegram  reading:  "To  Mr. 
Gann,  Ellisville:  Be  sure  to  go  to  Heidelberg.  Am  on  excur- 
sion. Ix)la  ^Ic."  The  parties  to  the  telegram  were  unmar- 
ried and  only  casual  acquaintances.  The  agent,  after  sending 
the  dispatch,  publicly  boasted  thereof,  and  showed  its  conbentd 
to  the  public.  On  the  trial  evidence  was  offered  to  show  the 
personal  habits  of  the  agent,  that  he  drank  excessively,  and 
that  he  was  boii^terous  in  his  deportment  when  under  the  in- 
fluence of  liquor.  This  evidence  w^as  excluded,  and  judgment 
rendered  for  the  defendant.  PlaintilT,  the  person  referred  to 
in  the  telegram  as  having  signed  it,  appealev^l. 

Shannon  &  Street  and  A.  S.  Bozeman,  for  the  appellant. 

Mayes  &  Harris,  for  the  appellee. 

(KMi  WHITFIELD,  C.  J.  The  testimony  as  to  the  habits  of 
the  tcU'graph  o])erator  was  addressed,  as  we  understand  it,  to 
his  fitness  and  suitableness  for  the  place  he  held,  and  in  that 
view  should  have  been  admitted:  \'icksburg  etc.  li.  K.  Co.  v. 
Patton,  31  Miss.  150,  60  Am.  Dec.  bb2.     This  case  falls  square- 
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EX  PARTE  JonysoN". 

[79  Miss.  037,  31  South.  208.1 

NATURALIZATION— KNOWLKIXJK  OF  CONSTITUTION.— 

An  alien  cannot  be  denied  tlio  riKlit  to  become  a  citizen  l>\  naturali- 
zation simply  because  he  sliows  great  ign(»rauce  of  the  laws  and 
■constitution  of  the  United  States,    (p.  665.) 

Harper  \'  Harper,  for  the  appellant. 

Mi  McCiurg,  attorney  general,  for  the  appellee. 

'*^®  CATJIOOX,  J.  Lars  Johnson,  a  very  ignorant  Swede, 
had  complied  in  every  respect  with  tlie  naturalization  laws  of 
the  United  States  prescribing  the  preliminary  acts  required  of 
the  applicant  before  the  finiil  act  of  making  him  a  citizen.  He 
produced  evidence,  had  behaved  as  a  man  of  good  moral  char- 
acter, attached  to  the  application,  since  1893;  that  he  was  ni;ir- 
ried  there,  owned  real  estate  there;  that  his  moral  character 
vas  good,  and  that  he  had  behaved  as  a  man  of  good  moral, 
character,  attached  to  the  principles  of  the  constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happi- 
ness of  the  same.  This  was  shown  by  his  own  oath,  supple- 
mented by  the  testimony  of  another  person.  But  he  was  then 
ffuestioned  personally  by  the  court,  and  showed  great  ignorance 
of  the  laws  and  the  constitution  of  the  United  States.  The 
•court  said  it  could  not  see  how  he  could  be  attached  to  the  in- 
stitutions of  the  country  when  he  did  not  know  what  they  were, 
and  so  refused  to  admit  him  to  citizenship. 

We  are  constrained  to  differ  from  the  learned  court.  Very 
few  citizens,  comparatively,  can  give  any  idea  of  the  laws  ®*** 
or  constitution  of  the  United  States,  and  many  who  think  they 
can  are  often  grievously  in  error  according  to  the  opinions  of 
other  men.  The  act  of  Congress  does  not  require  learning, 
sstfttesmanship.  or  legal  acquirements,  but  that  sim])ly  the  appli- 
cant should  behave  as  one  should  behave  who  is  attached  to  the 
principles  of  the  constitution.  The  most  ignorant  day  laborer 
may  so  conduct  himself  as  t-o  be  as  worthy  a  citizen  as  anv  of 
the  numerous  great  men  of  the  nation.  It  is  not  required  that 
he  have  the  capacity  and  information  to  make  a  constitutional 
argument.  In  re  Rodriquez,  81  Fed.  355,  cited  by  counsel,  was 
almost  precisely  the  case  at  bar  in  this  feature  of  it,  and  we 
adopt  the  reasoning  and  conclusion  of  that  case.  Johnson  was 
not  applying  to  register  or  vote  in  Mississippi,  but  to  become  a 
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iTiiddlint]:,  nothing  below  middling;  good,  strong,  st^iple.  noth- 
ing below  1  1-lG  inclios  long;  cotton  to  be  sliippcd  within 
thirty  days.  Dwight  Mfg.  Co.,  Chicopoe,  Mass."  Tho  mes- 
sage actually  delivered  in  Memphis,  when  translated,  read  thus; 
"We  do  not  see  any  chance  of  selling  the  cotton  you  have  offered 
to-day.  The  best  offer  we  can  obtain  is  5  7-8  cents;  300 
average  strict  middling,  nothing  below  middling;  some  sand 
and  dusty  staple,  nothing  below  1  1-16  inches  long;  cotton  to 
be  shipped  within  thirty  days.  Dwight  Mfg.  Co.,  Chicopee, 
Mass."  The  word  "charter"  meant  "good,  strong  staple,"  while 
the  word  "chatter"  meant  "sand  and  dusty."  The  difTerenoe 
between  the  letter  "r"  and  the  letter  "t"  in  the  message  cost  the 
sender  about  one  thousand  dollars.  The  mistake  by  the  trans- 
mitting operators  seems  o,uite  infinitesimal,  but  the  result  was 
grave;  and  .this,  to  the  average  mind,  emphasizes  the  curious 
careles?ne.=is  in  the  telegraphic  codifier  in  using  such  similar 
words  with  such  opposite  meanings.  Appellant  ***  brought 
his  action  at  law  in  tort  for  his  damages — one  thousand  and 
fifty-four  dollars  and  eighteen  cents. 

Whether  the  action  be  ex  contractu  or  ex  delicto,  arising  out 
of  the  contract,  it  must  be  controlled  by  the  lex  loci  of  the  con- 
tract. This  is  finally  conceded.  It  is  also  conceded  that  in  the 
courts  of  Massachusetts  appellant  would  be  denied  the  right 
of  recovery.  It  is  also  plain,  and  conceded,  that  the  constitu- 
tion and  laws  of  the  state  of  Mississippi  have  nothing  whatever 
to  do  with  the  case,  but  that  it  must  be  determined  by  the 
laws  of  the  state  of  Massachusetts.  On  behalf  of  the  appellant, 
however,  it  is  contended  that  the  law  ])revailing  in  the  state 
of  Massachusetts  was  the  general  common  law,  which  the  courts 
of  each  state  must  determine  for  themselves,  regardless  of  the 
adjudication  of  what  the  common  law  is  by  the  courts  of  the 
state  of  the  contract.  But  it  is  admitted,  as  it  must  be  from 
the  uniform  and  universal  rulings  of  all  courts,  that,  regardless 
of  the  residence  of  the  parties,  where  there  is  a  statute,  the 
construction  and  interpretation  of  the  statute  by  the  court  of 
the  state  of  the  st<itute  is  binding  on  the  courts  everywhere. 

It  is,  of  course,  not  tolerable  to  avoid  this  universal  rule  bv  a 
mere  change  of  the  form  of  action  from  one  on  the  contract  to 
one  in  tort  for  nonperformance  of  the  contract.  If  com- 
plainant could  not  sue  in  Massachusetts  because  of  its  statute, 
he  cannot  sue  anywhere.  A  statute  of  Massachusetts,  existing" 
at  the  time  of  the  contract,  referring  tx)  the  telegraph  com- 
panies, is  in  these  words:  "Every  company  shall  receive  dis- 
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mon  carriers,  and  our  courts  have  held  that  they  cannot  con- 
tract against  their  own  ne<;ligence,  enables  ***^  us  to  invalidate 
a  valid  or  make  valid  an  invalid  Massachusetts  contract,  is  un- 
supported by  any  decision  in  the  whole  world.  If  so,  Massa- 
chusetts could  validate  and  invalidate  Mississippi  contracts. 
Tliere  is  no  penalty  in  either  state.  One  simply  makes  the  con- 
tract valid,  the  other  invalid,  and  the  whole  question  is,  In 
which  state  was  it  entered  into?  There  is  no  statute  in  either 
sUto  declaring  that  its  courts  shall  not  enforce,  or  shall  en- 
force, valid  or  invalid  contracts  under  the  statutes  of  the  other, 
as  was  the  case  in  Lemonius  v.  Mayer,  71  Miss.  514,  14  South. 
33.  One  state  cannot  be  made  the  dumping  ground  for  law- 
suits between  citizens  of  another  state  when  they  cannot  re- 
cover from  each  other  in  their  own  state,  where  they  made  the 
contract,  because  of  their  own  st-atute  as  construed  by  their 
own  court.  It  is  idle  to  attempt  to  assimilate  this  case  to  the 
case  of  genera!  transitory  actions  allowable  in  the  homie  courts. 
Our  own  court  li.is  repeatedly  held  that  actions  in  tort,  as  we!' 
as  in  contract,  are  governed  by  the  law  of  the  place  of  the 
injury:  Xew  Orleans  etc.  It.  R.  Co.  v.  Wallace,  50  Miss.  244;- 
Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South. 
53 ;  Martin  v.  Kansas  City  etc.  R.  R.  Co.,  77  Miss.  720,  27  South. 
646;  Illinois  Cent.  R.  R.'Co.  v.  Crudup,  63  Miss.  291;  Chicago 
etc.  R.  R.  Co.  v.  Doyle,  60  Miss.  977.  And  in  some  of  these 
cases  there  were  no  statutes,  and  the  decisions  are  looked  to 
in  order  to  ascertain  the  law  of  the  state  of  the  injury.  But 
it  is  unnecessary  to  decide  upon  the  question  of  the  controlling 
law  where  there  is  no  statute.  The  real  complaint  here  is  the 
nonexocution  of  a  Massachusetts  contract,  and  the  fact  that 
the  defendant's  damaging  mistake  was  made  by  its  operative 
in  Georgia  in  repeating  the  message  can  make  no  difference. 
The  contract  of  transmission  was  entire;  and  solemn  contract 
rights  cannot  be  destroyed  by  a  mere  trick  of  pleading  in  de- 
nominating them  torts,  even  if  this  changed  the  case.  It  \& 
clear  that  we  must  look  to  the  judicial  decisions  in  a  state  to 
ascertain  the  law  in  all  cases  where  they  construe  their  own 
statutes.  All  statutes,  without  a  solitary  exception,  existent 
or  conceivable,  must  be  interpreted  by  the  rules  of  the  com- 
mon *^***  law.  But  the  decisions  of  the  courts  of  the  state  of 
the  statute,  right  or  wrong,  must  be  final.  It  is  for  them  to  say 
what  is  the  true  construction  and  scope  of  their  own  statute. by 
their  view  of  the  coinniou  law,  or  by  their  own  reasoning,  sound 
or  unsound. 
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with  its  own  procodents,  and  Is  not  bound  by  the  decl.slon  of  any 
other  state  suprome  court  holding  a  contract  valid,  which  contract 
depemls  upon  the  construction  of  the  common  law,  and  not  upon  the 
statute  of  another  state.  I  fail  to  see  how  the  fact  that  the  par- 
ties live  in  Massachusetts  affects  the  question  at  issue.  There  is 
but  one  question  for  solution,  Did  the  Massachusetts  statute  pre- 
scril)e  this  rule,  or  the  test  by  which  its  reasonableness  was  to 
be  deterrninedV  It  is  plain  that  the  statiite  did  neither.  How, 
then,  can  this  be  said  to  be  a  case  governed  by  that  statute?  The 
Massacliusets  supreme  court  held  the  rule  reasonable,  not  because 
it  found  the  rule  in  the  statute,  not  because  it  found  any  standard 
prescribed  by  the  statute  for  determining  whether  the  rule  was  rea- 
sonable, but  because  it  thought  it  a  reasonable  rule  by  the  prin- 
ciples of  the  conuuon  law.  Cases  holding  that  this  court  is  bound 
by  the  construction  of  a  contract  by  the  supreme  court  of  a  sister 
state,  as  being  valid,  because  the  statute — the  statute  itself— makes 

the  contract  valid,  have  no  application  here 

"Is  the  sui)renie  court  of  tliis  state  bound  by  this  decision  of  the 
Massachusetts  supreme  court  holding  this  rule  to  l>e  reasonable, 
when  tlie  statute  did  not  prescribe  the  rule,  did  not  furnish"  any 
test  as  to  the  reasonableness  of  the  rule;  when  the  only  construc- 
tion of  the  statute  indulged  in  by  the  court  was  simply  that  it 
bad  conferred  upon  the  company  tlie  mere  general  right  to  make 
rules;  when  it  e.xpressly  held  that  the  reasonableness  of  that  rule 
.  was  a  question  of  judicial  determination;  and  when  it  did  deter- 
mine that  the  rule  was  reasonable,  by  a  resort  to  the  principles  of 
the  common  law,  as  the  only  test  it  could  apply?  Or,  to  state  the  . 
question  simply  and  shari>ly.  Is  the  supreme  court  of  Mississippi 
bound,  as  to  what  the  principles  of  the  common  law  are,  by  the 
view  of  the  supreme  court  of  Massachusetts  as  to  what  those  prin- 
ciples areV  Is  it  not  for  the  supreme  court  of  each  state  to  deter- 
xuine  for  itself  what  the  cunimou  law  isV  And  when  some  rule 
adopted  by  a  telegraph  comi)any  is  to  be  lield  reasonable  or  uu- 
reasbnable,  according  to  the  principles  of  the  general  common  law, 
does  not  the  supreme  court  of  each  state  declare  that  rule  rea- 
sonable or  unreasonable,  according  to  its  own  view  of  the  prin- 
ciples of  the  common  law  applied  to  that  rule?  It  would  seem 
that  to  state  the  question  is  to  answer  it  That  exactly,  that 
precisely,  neither  more  nor  less  than  that,  is  the  (juestion  involved 
in  this  case,  treating  the  action  as  ex  contractu.  It  would  i)ut  this) 
state  in  a  most  extraordinary  altitude  if  it  had  to  follow  tlie  in- 
terpretations of  the  principles  of  the  common  law  as  announced 
by  the  courts  of  forty-four  other  states.  On  the  very  siime  state 
of  facts  as  to  whether  a  rule  of  the  telegraph  company  was  rea- 
sonable, we  would  have  to  hold  one  way  in  cases  arising  in  those 
states  holding  it  unreasonable,  and  another  way  in  cases  arising 
in  states  holding  it  was  held  reasonable.  Endless  confusion  would 
be  the  inevitable  result  of  any   such  alxliiation  of  Judicial  power 
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It  also  distinctly  holds  tlint  the  tolojrrnph  company  fs  HaMo  In  case 
of  a  ciplKT  niossape,  and  cannot  make  a  valid  rule  exoniptlng  Itself 
from  liability  in  case  of  an  unrepeatod  messape.  These  views  are 
reattirined.  I  refer  to  the  following  autliorities:  Gillis  v.  Western 
Union  Tel.  Co.,  01  Vt.  401.  ir>  Am.  St.  Ucp.  DIT,  17  Atl.  T:?*".:  Tepper  v. 
Western  Union  Tel.  Co.,  87  Tenn.  n.'it,  10  Am.  St.  Rep.  ODn.  11  S.  W. 
783;  Western  Union  Tel.  Co.  v.  Short,  53  Ark.  434,  14  S.  W.  0^9; 
Brown  v.  Postal  Tel.  Co.,  Ill  N.  C.  187,  32  Am.  St.  Rep.  703,  10  S. 
E.  179;  Wertz  v.  Western  Union  Tel.  Co.,  7  Utah,  440.  27  Pac.  172; 
Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  591,  G6  Am.  St  Rep. 
801,  38  S.  W.  10(J8."  

Conflict  of  Laws.— The  law  of  the  place  where  a  contract  fs  made 
or  to  be  performed  is  the  law  of  the  contract:  Fidelity  etc.  Assn. 
V.  Harris,  04  Tex.  25,  80  Am.  St.  Rep.  813,  57  S.  W.  635;  Smoot  v. 
Judd,  101  Mo.  673,  84  Am.  St.  Rep.  738,  01  S.  W.  854;  Southern  Rv. 
Co.  v.  Harrison,  119  Ala.  .'')3!t.  72  Am.  St.  Rep:  930,  24  South.  552, 
Wlien  a  coptract  is  partly  to  be  performed  in  the  state  where  made 
and  partly  in  another,  the  law  of  the  former  prevails,  unless  there 
Is  manifested  a  eh'ar  intention  to  the  contrary:  Rartlett  v.  Collins, 
109  Wis.  477,  ST.  N.  W.  703,  83  Am.  St.  Rep.  928.  and  cases  cited 
In  the  cross-reference  note  thereto.  See  the  discussion  of  this 
subject  in  the  monographic  notes  to  McGarry  v.  Nicklin.  55  Am. 
St  Rep.  44-r}r);  Ford  v.  Buckeye  etc.  Ins.  Co.,  99  Am.  Dec.  608-675. 
Am.   St.    Rep..  Vol.    LXXXIX.-43 
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rORPOPvATTONS-COMrENSATION   TO   INCORPORATOR 

AS  A'lTOUNKY.— If  prrsons  about  to  form  a  coriM^ratloii  authorize 
acts  to  be  doue  in  furtberauce  of  tluMr  ol>j»'ct  by  one  of  tbi-ir  uum- 
b«'r,  \vlio  is  an  attornoy,  with  the  understanding  that  he  shall  be 
<.'(>nij)cn>att'd,  and  sut-h  acts  are  necessary  to  the  or;,'anization  and 
its  ol)jects  and  are  accepted  by  tlie  corporation  and  the  beuetits 
■enjoyed,  they  must  be  couipeusated.     ^p.  (iSO.) 

Bishop  &  Cobbs,  A-  E.  llausman,  and  G.  W.  Taussig,  for  the 
appellant. 

A.  N.  Edwards,  Dawson  &  Gawin,  and  L.  Wilcox,  for  the 

respondent. 

^"^  BRACE,  P.  J.  The  plaintif!  is  an  attorney  at  law,  and 
this  action  is  to  recover  the  sum  of  four  thousand  five  hundred 
■doUars  and  interest,  for  professional  services  rendered  the  de- 
fendant from  September  1,  18i)3,  until  June,  1896.  The  de- 
fendant was  incorporated  about  September  12,  1893.  The 
phiintiir  was  one  of  its  incorporators.  On  its  organization  he 
tecame  its  secretary  and  treasurer,  and  one  of  its  director-, 
■&nd  so  continued  to  be  during  the  period  of  the  rendition  of  the 
services  lliereafter  cliarged  for.  At  the  close  of  the  plainlitls 
•evidence  the  court  gave  an  instruction  that  upon  tlie  law  and 
evidence  tlie  plaintiil'  could  not  recover.  Thereupon  he  took 
a  nonsuit  with  leave,  and  his  motion  to  set  the  same  aside  hav- 
ing been  overruled,  he  appeals. 

It  clearly  appeared  from  the  evidence  that  the  services 
were  rendered,  that,  they  were  professional  services,  that  they 
were  of  the  value  charged  therefor,  that  they  were  performed 
at  the  instance  of  the  general  manager  and  directors,  and  the 
benefits  thereof  accepted  by  the  corporation;  and  from  the  rec- 
ord, that  a  recovery  was  denied  him  on  the  ground  that  his 
■employment  was  not  evidenced  by  any  formal  recorded  action 
■of  the  board  of  directors  fixing  compensation  for  such  ser- 
vices. The  crucial  question  in  the  case  is  whether  a  promise 
to  pay  the  reasonable  value  of  such  services  may  be  implie<I 
in  his  favor,  he  being  a  director  of  the  corporation  at  the  time. 

1.  It  is  well-settled  law  in  this  state  that  the  acts  of  a  cor- 
poration may  be  proved  in  the  same  manner  as  the  acts  of  in- 
•dividuals,  and  that  a  promi-e  to  pay  the  reasonable  value  of  ^^ 
services  rendered  and  accepted  may  be  implied  against  corpora- 
tions as  against  individuals  in  the  same  circumstances:  South- 
ern Hotel  Co.  V.' Newman,  30  Mo.  118;  Western  Bank  of 
Missouri  v.  Gilstrap.  45  Mo.  419;  Preston  v.  ;Missonri  etc.  T^ead 
€o.,  51  ^lo.  43;  Kiley  v.  Forsee,  57  Mo.  390;  Southgate  v. 
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4.  TToro,  tlic  plaintiff,  an  attorney  at  law,  who  is  a  director 
of  the  (lofendant  corporation,  as  also  its  secretary  and  treas- 
urer, is  suing  for  the  value  of  services,  not  within  the  scope  of, 
or  incident  to,  the  duties  of  any  of  those  olilcial  positions  or 
relation?,  hut  for  special  personal  services  strictly  in  the  line 
of  his  profession,  and  entirely  outside  of  the  line  or  scope  of 
any  of  his  otiicial  duties.  And  the  question  is.  What  is  the 
rule  in  siioh  case?  The  rule  applicahle  to  such  a  case,  to  be 
deduced  from  the  modern  and  best  considered  cases,  is,  we 
think,  that  a  party,  although  a  director  or  other  officer  of  a 
corporation,  may  recover  the  reasonable  value  of  necessary 
services  rendered  to  a  corporation,  entirely  outside  of  the  line 
and  Scope  of  his  duties  as  such  director  or  officer,  performed 
at  the  instance  of  its  ofiicers,  whose  powers  are  of  a  general 
•character,  upon  an  implied  promise  to  pay  for  such  services, 
when  they  were  rendered  under  such  circumstances  as  to  raise 
a  fair  presumption  that  the  parties  intended  and  understood 
they  were  to  be  paid  for  or  ought  to  have  so  intended  andun- 
■derstood:  Fitzgerald  Construction  Co.  v.  Fitzgerald,  137  U.  tS. 
D8,  11  Sup.  Ct.  liep.  36;  Pew  v.  Gloucester  Nat.  Bank,  130 
Mass.  391;  Bassett  v.  Fairchild^  132  Cal.  G37,  6-4  Pac.  1082; 
National  Loan  Inv.  Co.  v.  Rockland  Co.,  94  Fed.  335;  Brown 
y.  ^  Republican  ^lounlain  Silver  Mines,  17  Colo.  421,  30 
Pac.  66;  Greensboro  etc.  Co.  v.  Stratton,  120  Ind.  296,  22  N. 
E.  247;  Santa  Clara  Min.  Assn.  v.  Meredith,  49  Md.  389,  33 
Am.  Rup.  264;  Rogers  v.  Hastings  etc.  Ry.  Co.,  22  Minn.  25; 
Shackleford  v.  New  Orleans  etc.  R.  R.  Co.,  37  Miss.  202;  Chan- 
dler v.  ilonmouth  Bank,  13  N.  J.  L.  255;  Cheeney  v.  Lafayette 
€tc.  R.  R.  Co.,  68  111.  570,  18  Am.  Rep.  5:^[;  Citizens'  Nat. 
Bank  V.  Elliott,  55  Iowa,  104,  39  Am.  Rep.   167,  7  N.  W.  47U. 

In  these  cases,  the  whole  question  is  thoroughly  discussed 
and  many  authorities  cited.  The  rule  and  its  applicability  to 
the  base  in  hand  is  made  manifest  by  the  following  quotations 
from  a  few  of  them: 

In  Fitzgerald  Construction  Co.  v.  Fitzgerald,  137  U.  S.  Ill, 
112,11  Sup.  Ct.  Rep.  40,  Chief  Justice  Fuller  says: ''The  evi- 
dence tended  to  ost<iblish  that  Fitzuerald  acted  {L<  tre-asurer  for 
some  months  in  1886, and  that  while  ^o  acting  he  went  to  expense 
and  trouble  in  tlie  procuring  of  money  for  the  comptiuy.  and 
in  the  discharge  of  duties  outside  of  those  assigned  to  the  treas- 
urer as  such,  as  detined  in  section  6  of  the  by-laws  already 
<juoted;  and  that  as  manager  or  superintendent  he  procured 
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Eep.  5;  Cheency  v.  Lafayette  etc.  R.  R.  Co.,  68  111.  570,  IS  Am. 
Rep.  584;  Henry  v.  Rutland  etc.  R.  R.  Co.,  27  Vt  435;  Polk  v. 
Reynolds,  54  Ind.  449." 

In  National  Ivoan  etc.  Co.  v.  Rorkland  Co.,  94  Fod.  .?:?S.  San- 
bom,  J.,  says:  "A  thoughtful  and  deliberate  consideration  of 
this  entire  question,  and  an  exten-ded  consideration  of  the 
authorities  upon  it,  has  led  to  the  conclusion  that  tliis  is  t^e 
true  rule.  Otticers  of  a  corporation,  who  are  also  directors, 
and  who,  without  any  a^eenient,  express  or  implied,  with 
the  corporation  or  its  owners,  or  their  representatives,  '^ 
have  voluntarily  rendered  their  services,  can  recover  no 
back  pay  or  compensation  therefor;  and  it  is  beyond  the 
powers  of  the  board  of  directors,  after  such  services  are 
rendered,  to  pav  for  them  out  of  the  funds  of  the  corporation, 
or  to  create  a  debt  of  the  corporation  on  account  of  them:  Jones 
v.  Morrison,  31  Minn.  140,  147,  16  N.  W.  854;  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  518,  522,  4.3  N.  E.  655;  Doe  v.  Xorthwest- 
em  etc.  Trans.  Co.,  78  Fed.  62,  67;  Loan  Assn.  v.  Stonemetz,  29 
Pa.  St.  534;  New  York  etc.  R.  R.  Co.  v.  Ketchum,  27  Conn. 
170;  Manx  Ferry  etc.  Road  Co.  v.  Branegan,  40  Ind.  361,  364. 
But  such  oflicers  who  have  rendered  their  services  under  an 
agreement,  either  express  or  implied,  with  the  corporation,  its 
owners  or  representatives,  tluit  they  shall  receive  reasonable, 
but  indefinite,  compensation  therefor,  may  recover  as  much  as 
their  services  are  worth ;  and  it  is  not  beyond  the  powers  of 
the  board  of  directors  to  fix  and  pay  reasonable  i^alaries  to  them 
after  they  have  discharged  the  duties  of  their  offices:  Missouri 
River  Co.  v.  Richards,  8  Kan.  101 ;  Rogers  v.  Hastings  etc.  Ry. 
Co.,  22  Minn.  25,  27;  St.  Louis  etc.  Ry.  Co.  v.  Tiernan,  37  Kan. 
606,  15  Pac.  514,  553;  Stewart  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed. 
736.  739;  Rosborough  v.  Shasta  River  Canal  Co.,  22  Cal.  557, 
562." 

Interesting  discussions  of  this  question  may  be  found  in 
some  of  the  other  cases  cited,  especially  in  the  very  recent  case 
(1901)  of  Bas.-.ett  v.  Fairchild,  132  Cal.  637,  64  Pac.  1082.  But 
suflieient  has  been  said  to  show  the  rule,  its  extent,  scope  and 
bearing,  and  it  seems  only  necessary  to  add  that  in  this  state 
it  is  also  somewhat  reinforced  by  our  st-situte  which  provides 
that  "parol  contracts  may  be  binding  upon  corporations  if  made 
by  an  agent  duly  authorized  by  a  corporate  vote,  or  under  the 
general  regTilations  of  the  corporation;  and  contracts  may  be 
implied  on  the  part  of  such  corporations  from  their  corporate 
acts,  or  those  of  an  agent  whose  powers  are  of  a  general  char- 
acter": Rev.  Stats.  1899,  sec.  974. 
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Promoters  of  a  Corporation  nrn  ontltlful  to  roiiijKMisation,  on  an 
iinpliotl  contrart.  for  services  romlerod  In  the  formation  of  tho  ror- 
fioration:  Farmers'  Bunk  v.  Smith,  lo.'i  Ky.  81<),  KS  Am.  St.  Hop. 
:;n.  40  S.  W.  SIO.  But  see  Weatherford  etc.  Ity.  Co.  v.  Grander, 
8»>  Tex.  350,  40  Am.  St.  Rep.  837,  24  S.  W.  705;  and  consult  tlie 
nioiiosrraphic  note  to  Pittsburg  Min.  Co.  v.  Spooner,  17  Am.  St.  Rep. 
lUMf,S. 

An  Attorney  is  entitled  to  such  reasonable  fee,  under  an  implied 
<;ontract,  as  his  services  are  worth,  when  the  amount  of  compensa- 
tion has  not  been  fixed  by  contract:  Elmore  v.  .Icjhnson,  143  111. 
513.  30  Am.  SL  Rep.  401,  32  N.  E.  413.  If  the  mayor  of  a  city,  who 
is  a  lawyer  by  profession,  is  employed  to  defend  a  suit  ajiainst  the 
city,  he  can  recover  the  value  of  his  services:  Mayor  etc.  of  Niles  v. 
Muzzy,  o'  ''         ■'■_'•  Am.  Rep.  G70. 
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EVIDENCE— UES  (JESTAE  IN  HOMICIDE  CASES.-  \ 
PREVIOUS  DIFFICULTY  BETWEEN  THE  DEFENDANT  AND 
THE  DECEASF^D,  taking  place  about  six  hours  prior  to  the  killin-. 
and  which  diflSculty  was  renewed  as  soon  as  they  met,  must 
reirarded  as  part  of  the  res  gestae,  and  evidence  thereof  admit;  .i 
on  the  part  of  the  slayer.  In  such  a  case  the  whole  transaction, 
what  was  done  and  said  by  both,  and  all  the  deUiils,  are  admis- 
sible to  throw  lljiht  upnii  the  guilt  or  innocence  of  the  defendaut 
and  in  explanation  of  !i;s  subseiiuent  conduct,     (p.  687.) 

APPEAL  AND  EUKOR.— EUHOIl  IS  PUESUMABLY  HURT- 
FUL to  the  party  against  whom  it  is  conuuitted.  and  it  devolves 
upon  the  opposite  party  to  show  tliat  it  was  harmless,     ip.  (►S7.) 

HOMICIDE— EVIDENCE  OF  PREVIOUS  DIFFICULTY - 
CUMULATIVE  EVIDENCE.— If,  in  a  honiicide  case,  the  only  evl- 
deiK-e  in  favor  of  the  accused  in  regar<l  to  a  previous  quarrel  be- 
tween him  and  the  deceased  forming  part  of  the  res  gestae  is  a 
■deposition  of  one  of  the  accu.sed's  witnesses,  and  the  testimony  nf 
an  opium  eater,  it  is  error  to  exclude  the  testimony  of  other  eye- 
witnesses, even  If  it  is  in  part  cumulative,     (p.  080.) 

HOMICIDE.-EVIDENCE  OF  PREVIOUS  DIFFICII- 1  I  ES 
between  the  deceased  and  others,  at  which  defendant  accused  of 
murder  was  not  present,  and  in  which  he  took  no  part,  is  irrelevant 
fivAl  inadmissible,     tp.  (>S!>.) 

JURORS— REFUSAL  TO  'l\KK  OA'1'II.-lf  a  juror  stat.>s 
that  he  is  opposed  to  capital  i)Uiiislnm>nt,  but  if  he  "took  the  oath" 
would  follow  it,  and  when  ordered  to  stand  up  and  be  sworn  with 
the  rest  of  the  jury  remains  seated  and  makes  inquiry  if  the  case 
is  not  a  murder  trial,  and,  on  being  inl'nrnied  tliat  it  is,  refuses  "to 
take  the  oatli,"  but  on  beintr  again  ordered  to  stand  up  and  raise 
his  hand,  he  complies,  and  tlu>  oath  is  then  administered  to  the 
jury  as  a  whole,  it  must  be  presumed  on  app(>al,  if  iho  reeord  re- 
<.>ite's  that  the  oath  was  administered  to  the  jury  as  a  whole,  that 
he  concluded  tliat  it  was  his  duty  to  be  sworn,  and  took  the  oath 
with  a  sense  of  his  responsil)ility  to  the  state  and  to  the  accused, 
and  thus  became  one  o;  the  panel,    tpp.    ^JS'J,    GOI.J 


Missouri, 

\^i:iXr,  THE 
'l)'pe;ir  in  evi- 
*1  in>tructions 


appel- 


'"nal 

iiir- 


fhe 
kf't 


ith 


'  i;c,np 

Dec.  1901.]  State  v.  Nelson.  683 

liberal  patron  of  the  bar.  lie  had  boeome  acquaint ffl  and 
more  or  le^s  intimate  with  tlie  people  about  the  hotel,  ofhee 
and  saloon.  While  Lieutenant  Burke  was  talking  to  Dustin 
the  defendant  came  and  wanted  to  know  what  the  police  officer 
wanted  with  him,  explaininj^  that  he  was  a  friend  of  Dustin, 
and  insisted  that  he,  Dustin,  had  been  well  treated  by  every- 
body there. 

While  these  men  were  talking,  Jones,  the  deceased,  came 
up,  and  remarked  to  some  one  that  it  was  not  necessary  for 
them  to  have  anything  to  do  with  that  "son  of  a  bitch  Nelson,'^ 
and  Xelson  and  deceased  came  near  having  a  difTiculty  at  that 
moment.  The  conversation  between  Burke,  ITaley,  Dustin 
and  Ambs,  the  ticket  broker,  was  continued  at  or  near  the 
swiiif^ing  doors  of  the  saloon,  and  deceased  and  defendant  were 
standing  back,  when  suddenly  the  others  became  aware  of  the 
fact  that  the  deceased  and  the  defendant  were  engaged  in  a 
fight,  and  in -a  few  seconds  they  were  on  the  tl(v>r,  with  the  de- 
ceased on  top  of  the  defendant  striking  and  hitting  him,  and 
both  mo'n  were  very  angry  and  very  belligerent.  Ambs  ari 
Haley  and  Burke  interfered  and  separated  the  men  and  pulled 
Jones  off  of  the  defendant,  and  the  testimony  of  the  defend- 
ant's witnesses  shows  that  at  about  this  time  Jones  threatened 
that  he  would  kill  defendant,  and  the  testimony  for  the  state 
shows  that  as  another  bartender,  Mr.  Ward,  assisted  the  defend- 
ant into  the  rear  of  the  saloon  to  wash  himself,  defendant  said 
he  ou^lit  to  kill  the  deceased. 

The  court  permitted  the  fact  of  this  ditficulty  to  be  proven^ 
but  excluded  evidence  with  reference  to  the  circumstances 
and  details  of  it.  In  this  fight  defendant  was  knocked  down 
and  beaten  by  deceased,  and  struck  over  the  head,  as  de- 
fendant testifies,  with  a  pair  of  brass  knuckles.  The  deceased 
was  pulled  ofl;  of  defendant  and  they  were  separated.  Jones 
went  up  the  st^iirs  leading  to  the  Adams  House,  and  it  is  agreed 
^^*^  that  defendant  went  tcy  the  foot  of  the  stairs,  some  say  up 
five  steps,  to  the  folding  doors,  with  a  lemon  squeezer  in  his 
hands.  Defendant  testifies  that  he  went  back  to  the  bar  after 
the  fight,  and  Jones  came  in,  still  threatening,  and  he  picked  up 
the  lemon  squeezer  and  followed  him  out,  Jones  running  up  the 
stairwav.  Other  testimony  tends  to  slunv  that  Jones  M-ent  up 
the  stairway  without  going  into  the  saldon.  Several  witnesses 
testify  that  after  defendant  and  decoa'^ed  had  boon  separated, 
deceased  threatened  to  kill  defendant  before  sundown,  repeat- 
ing the  threat  in-  other  forms;  that  this  threat  was  made  in  a 
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Shortly  afterward  deceased  came  to  the  door  of  the  sa- 
loon. Amhs  testifies  that  after  going  to  the  door  of  the  saloon, 
deceased  turned  back  into  the  ollice,  and  that  dt'fendant  came 
and  called  him  into  the  office.  Defendant's  tej^tiniony  is  that 
upon  seeing  deceased  come  to  the  door  he  went  toward  the  door 
and  met  him  and  they  walked  into  the  saloon  together,  he  hav- 
ing his  right  hand  on  deceased's  shoulder,  and  in  this  way 
walked  toward  the  har;  that  defendant  said  to  the  deceased, 
"Now,  Dave,  be  a  good  fellow  and  apologize."  The  deceased 
in  a  very  angry  manner  said  he  had  nothing  to  apologize  for, 
and  put  his  hand  in  his  pocket  and  assumed  a  very  threatening 
attitude ;  that  defendant  saw  what  he  thought  to  be  the  butt  of 
a  revolver,  and  thinking  deceased  was  about  to  murderou.>-!y 
assail  him,  he  drew  his  revolver  and  fired  the  fatal  shot. 

The  testimony  of  Ward,  the  barkeeper,  is  to  the  effect  that 
defendant  called  the  deceased  into  the  saloon,  drew  his  revolver, 
covering  the  deceased  with  it,  and  told  him  to  apologize  or  he 
iioo  would  kill  hiiM,  and  told  deceased  to  take  his  hands  out  of 
his  pocket,  and  a-ked  him  what  he  had  in  his  pocket;  that  de- 
ceased threw  up  his  hands,  and  answered  that  he  had  nothing, 
and  said  in  a  mild  way  that  he  had  nothing  to  apologize  for, 
and  that  defendant  then  shot  deceased.  Defendant  also  says 
that  when  he  saw  the  deceased  put  his  hand  in  his  pocket  h& 
told  Ivim  to  take  his  hand  out  of  his  pocket,  and  a-sked  him  what 
he  had,  that  deceased  said  he  had  nothing,  and  that  at  that 
point  he  assumed  the  threatening  attitude  above  mentioned. 
After  being  shot  doeeased  made  an  exclamation  that  he  was 
shot,  walked  out  of  the  saloon  and  partly  up  the  stairs,  and  was 
carried  the  rest  of  the  way  and  put  in  a  room. 

Defendant  after  the  shooting  went  to  his  room,  told  the 
landlady  that  he  had  had  trouble,  and  went  to  a  coalshed  in  the 
yard,  where  he  was  shortly  after  arrested.  Evidence  shows 
that  the  woodshed  door  was  locked,  and  that  defendant  made 
no  resistance  to  the  arrest.  Several  witnesses  testified  that 
they  did  not  know  of  deceased's  having  any  brass  knuckles  and 
that  no  revolver  was  found  on  his  ])erson  after  he  dii^l.  The 
testimony  leaves  room  for  some  uncertainty  as  to  whether  or 
not  a  weapon  might  not  have  been  taken  off  the  body  of  the  de- 
ceased, but  there. is  no  positive  evidence  that  he  had  a  weapon 
upon  him. 

The  trial  resulted  in  a  verdict  of  murder  in  the  second  de- 
gree and  the  punishment  assessed  at  ten  years  in  the  peniten- 
tiary, and  defendant  appeals.     A  reversal  of  the  sentence  is- 
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was  boating  him  when  the  bystanders  pulled  him  off.     As  **** 

deceased  left  the  bar-room  after  thus  assaulting  defendant,  he 
again  applied  the  most  revolting  and  insulting  epithets  to  de- 
fendant and  threatened  his  life.  Defendant  did  not  meet  or 
see  deceased  after  this  until  a  few  moments  before  the  homicide 
occurred.  He  testified  that  from  the  action  of  deceased  and 
the  demonstration  he  made,  he  thought  deceased  intended  to 
kill  him  and  he  shot  to  protect  himself. 

In  State  v.  Dettmer,  124  Mo.  433,  27  S.  W.  1118,  it  was  said 
by  this  court:  "The  rule  is  universal  in  its  acceptation  that 
evidence  of  other  crimes,  of  other  fights  between  the  same  par- 
ties, or  betift'een  one  of  them  and  some  stranger,  may  be  re- 
ceived wherever  and  whenever  such  testimony,  otherwise  in- 
admissible, has  any  tendency  to  elucidate  any  pending  inves- 
tigation or  to  discover  hidden  springs  which  prompted  any 
litigated  stop  or  action." 

The  dc','  ■  -■  in  tliis  case  was  self-defense.  In  such  cases, 
it  is  settled  law  that  evidence  of  a  previous  quarrel  between 
defendant  and  deceased,  and  of  threats  by  deceased  against  de- 
fendant, whether  communicated  or  not,  is  admissible  for  the 
purpose  of  throwing  light  upon  the  conduct  of  the  deceased 
at  the  till''  .  i  liie  encounter,  and  as  affecting  the  reasonable- 
ness of  deiendants  own  conduct,  and  where  there  is  a  conflict 
as  to  who  was  the  aggressor  as  tending  to  show  who  was  the 
aggressor: 

After  a  careful  consideration  of  all  the  evidence,  we  are 
clearly  of  the  opinion  that  the  difficulty  which  took  place  at 
noon  on  the  day  of  the  homicide  and  at  the  last  meeting  of 
deceased  and  defendant  and  only  about  six  hours  prior  to  the 
fat^il  shooting,  and  which  was  renewed  as  soon  as  they  met 
again,  was  a  part  of  res  gestae,  and  in  such  a  case  the  whole 
transaction,  what  was  said  and  done  by  both  parties  and  all 
the  details  are  admissible  to  throw  light  uj)on  the  guilt  or 
innocence  of  the  defendant,  and  in  exphination  of  his  subse- 
quent conduct,  while  other  previous  difficulties  are  only  ad- 
mitted when  they  have  a  tendency  to  elucidate  the  pending 
^^^  investigation  and  to  show  the  motive,  express  nuilice  or 
unfriendly  feeling  between  the  parties  without  going  into  the 
details  thereof.  As  the  noon  difficulty  was  a  part  of  the  res 
gestae,  the  court  erred  in  excluding  the  evidence  offered  by 
defendant,  tending  to  ])rove  deeea.-ed  was  the  agsrressor,  and 
what  was  said  and  done  at  that  time  by  both  deceased  and  de- 
fendant. 
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sit  ion  of  ii  witness  is  but  a  poor  substitute  for  the  witness 
himself:  iSiate  v.  Howard,  118  Mo.  142,  143,  24  S.  W.  41. 

Neither  do  we  think  Uuit  the  defendant  should  have  been 
restricted  to  the  evidence  of  a  man  addicted  to  the  opium  habit, 
as  Dustin  confessedly  was,  when  he  had  other  witnesses  pres- 
ent to  testify  to  the  circumst^inces  of  the  unprovoked  assault  by 
docoasod  u])on  defendant,  especially  when  the  state  was  per- 
mitted to  show  the  conduct  of  defendant  at  the  close  of  that 
difficulty.  The  rejected  testimony  of  Wall  and  others  we  re- 
gard as  of  vital  importance  to  defendant  who  was  on  trial  for 
his  life,  and  the  admitted  evidence  did  not  supply  it,  and  the 
state  has  not  shown  that  the  error  in  excluding  it  was  harmless. 
It  must  be  borne  in  mind  that  it  was  strongly  controverted  by 
the  state  that  deceased  made  the  threat  attributed  to  him  by 
defendant  as  he  left  the  saloon  after  the  noon  dilhculty,  and 
that  a  defendant  testifying  in  his  own  1)ehalf  is  always  more  or 
less  disortiliti  .1  ]iy  the  very  fact  o;f  being  the  defendant- on 
trial.  Sr)  iliaf  ^\]lile  it  is  true,  as  already  said,  that  ordinarily 
the  exclusion  of  cumulative  evidence  will  not  justify  a  reversal. 
this  is  no  iron  rule,  and  when  we  consider  that  outside  of  his 
own  evidence  the  defendant  was  compelled  to  go  to  the  jury 
***^  with  the  testimony  of  Dustin,  the  opium-eater,  and  the 
deposition  of  Hook  to  counteract  the  testimony  of  the  bar- 
keeper and  Aiiilis  that  deceased  made  no  threats,  and  the 
further  fact  that  the  state  was  allowed  to  show  that  defendant 
pursued  deceased  up  the  steps  at  the  close  of  the  noon  difli- 
culty,  we  think  the  evidence  was  clearly  admissible  even  if  in 
part  cumulative:  State  v.  Murray,  91  Mo.  9o,  3  S.  W.  397; 
State  v.  Bailey,  94  Mo.  315,  7  S.  W.  425;  Keenan  v.  People, 
104  111.  385.  In  our  opinion  it  was  reversible  error,  under  the 
peculiar  circumstances  of  the  case. 

2.  On  the  other  hand,  we  think  no  error  was  committed 
in  excluding  the  evidence  concerning  the  trouble  on  the  night 
previous,  between  Hockaday,  Jones,  Mrs.  Maltby,  and  Dustin. 
The  defendant  was  not  present  and  had  no  part  or  lot  in  that 
difficulty,  and  it  was  irrelevant  to  the  issue  on  trial. 

3.  Another  assignment  of  error  is  that  the  defendant  was 
tried  by  eleven  jurors  instead  of  twelve.  This  point  is  based 
upon  the  following,  recited  in  the  bill  of  exceptions: 

On  the  voir  dire  examination  of  the  panel,  one  of  the  said 
panel,  Clem  J.  Powell,  was  asked  by  the  prosecuting  attorney: 

"Where  the  law  and  the  evidence  would  justify  or  warrant  a 
verdict  of  murder  in  the  first  degree,  would  you  concur  in  such 
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sought  nor  shirked,  but  the  law  recognizes  that  the  opinions 
of  some  men  are  such  as  to  preclude  them  from  finding  a  ver- 
dict ***''  of  guilty,  knowing  the  punishment  will  be  death,  and 
therefore  renders  them  incompetent  to  sit  in  capital  cases. 
We  think  the  court  might  well  have  ordered  this  juror  to  stand 
^side  with  a  view  of  giving  the  state  a  juror  who  was  not  op- 
posed to  capital  punishment.  In  the  face  of  the  record,  which 
recites  "tlie  oath  was  administorod  to  the  jury  a.^  a  whole," 
the  presiiiiiptidTi  must  be  that  the  juror  concluded  it  was  his 
^uty  to  1'  -V, niri,  and  took  the  oath  with  a  sense  of  his  re- 
sponsibility to  ihe  state  and  the  defendant,  and  thus  became 
one  of  tho  panel. 

4.  We  have  gone  through  all  the  exceptions  to  the  instruc- 
tions, but,  in  our  opinion,  those  given  by  the  court  declared 
the  whole,  law  of  the  case  arising  upon  the  facts  in  evidence, 
-and  though  some  of  those  offered  by  defendant  were  correct, 
they  but'ropcalod  tho  same  principles  that  the  court  had  an- 
nounced '  .'-  iwn,  and  no  error  was  committed  in  refusing 
them. 

It  rcsii';<  tliat  ilio  judgment  must  be  and  is  reversed  be- 
cause of  the  exclusion  of  competent  evidence  tendered  by  de- 
fendant. aTHl  rojooted  by  the  court. 

Judgiiii  '  ;   n\ersed  and  cause  remanded  for  new  triaL 

All  coih  lir. 
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■connpotion  with  other  circumstances  and  on  proof  of  the  corpus 
dfMicti,  jruilt  may  be  logically  Inferred:  Painter  v.  People,  147  III. 
444.  n.'>  \.  E.  i'A. 

a.  To  Show  Malice  or  Intent.— In  cases  of  homicide,  It  has  al- 
•\vays  boon  chH^mcd  compotent  to  show  the  conduct  and  foclinps  of 
the  accused  toward  his  victim,  and  proof  that  he  ha.s  made  pre- 
vious threats  to  kill  the  deceased  has  always  been  received  on  the 
part  of .  the  prosecution  to  show  the  state  of  the  mind  of  the  ac- 
-cused  at  the  time  of  the  homicide,  and  as  bearing  on  his  intent 
to  kill  and  ills  malice  against  the  deceased:  Ross  v.  State,  G2  Ala. 
Ii24;  Itichardson  v.  State  (Ala.),  32  South.  249;  Phillips  v.  State,  02 
Ark.  110,  34  S.  W.  539;  People  v.  Chaves,  122  Cal.  134,  54  Pac. 
50(>;  Milton  v.  State,  40  Fla.  252,  24  South.  GO;  McCoy  v.  People,  175 
111.  224,  51  N.  E.  7771  State  v.  Moelchen,  53  Iowa,  310,  5  N.  W.  IST.; 
State  V.  Stackhouse,  24  Kan.  445;  State  v.  Birdwell,  3G  Ia.  Ann. 
859;  Stat,'  \.  r.tiu.  48  La.  Ann.  311,  19  South.  138;  Commonwealth 
V.  Holmix.  l.M  M,i><s.  233,  34  Am.  St.  Rep.  270,  32  S.  E.  6;  La  Beau  v. 
People,  34  N.  Y.  •_.:;j,  affirming  S.  C,  33  How.  Pr.  60;  People  v.  Jones, 
•S9  N.  Y.  t;.:,  -J.  N.  E.  49;  Stewart  v.  State,  1  Ohio  St.  06;  Howard  v. 
State,  25  1  \  A  pp.  086.  8  S.  W.  929;  Hall  v.  State,  31  Tex.  Cr.,  I^  p. 
St)."),  21  S.  \V.  3t>8.  Threats  made  by  the  accused  a  few  moments  be- 
fore the  homicide  that  he  "would  kill  somebody  before  twenty-four 
aiours"  are  admissible  in  evidence  to  show  malice  pn-pense,  to  convict 
the  prisoner  of  murder  in  the  tlrst  degree,  althouf^ii  they  were  not 
•expressly  directed  to  the  deceased,  but  were  communicated  to  him: 
Hopkins  V.  Commonwealth,  50  Pa.  St.  9,  88  Am.  Dec.  518.  In  sup- 
j)ort  of  a  charge  of  murder,  evidence  may  be  introduced  to  show 
that  on  several  occasions  previous  to  the  homicide  the  defentiant 
threatened  and  attempted  to  kill  the  deceased.  Such  evidence  Is 
.admissible,  not  simply  for  the  purpose  of  showing  intent,  but  gcn- 
•erally  in  support  of  the  charge  of  deliberate  murder,  as  it  e<iually 
proves  deliberation  and  intent:  State  v.  Nugent,  71  Mo.  130. 

If  a  person  makes  a  threat  that  he  will  use  a  revolver  upon  an- 
other,' whom  he  supposes  to  be  a  constable.  If  he  attempts  his  ar- 
rest, thus  showing  a  purpose  to  resist  arrest  by  any  offlcor,  such 
■threat  is  competent  evidence  against  him  for  the  subseijuent  kill- 
ing of  a  constable  while  attempting  to  arrest  him,  as  it  tends  to 
-.show  malice  and  an  evil  intention  on  his  part,  and  to  give  char- 
.acter  to  his  act  in  killing  the  deceased,  whether  the  latter  knew 
■of  the  threats  or  not:  Palmer  v.  People,  138  111.  357,  32  Am.  St, 
Kep.  146,  28  N.  E.  130. 

A  threat  by  the  accused  against  the  deceased  Is  compotent,  al- 
though it  does  not  appear  tliat  the  tlircat  was  commiiiiic:ited.  and 
tlie  length  of  time  between  the  threat  and  the  homicide  does  not 
destroy  the  competency  of  the  evidence,  tlioiigh  it  may  weaken  its 
■effect:  Babcock  v.  People,  13  Colo.  510,  22  Pac.  SIT;  Uali  v.  State, 
51  Tex.  Cr.  Uep.  505,  21  S.  W.  308. 
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by  the  hitter,  that  he  would  kill  or  be  killed  before  he  would  go 
to  tlH»  workhotiso,  is  admissH)le  to  show  his  animus:  Quinn  v.  Com- 
monwealth, li3  Ky.  Law  Rep.  1302,  (>3  S.  W.  792. 

It  is  compi'tont  to  prove  a  broad  threat  made  by  the  defendant, 
w1h>  was  the  uncle  of  the  deceased,  during  the  year  in  which  the 
lioniicide  was  committed,  "that  he  would  wipe  out  the  whole 
family  [mentioning  the  family  name]  and  then  shoot  himself,  aud 
tliat  would  end  the  proKram";  and  it  Is  for  the  jury  to  detcrmiue 
whellier  the  deceased  was  included  in  such  threat:  People  v.  Gross, 
12;>,  Cal.  389,  55  Pac.  1054. 

Evidence  that  on  a  former  occasion  defendant  repelled  a  bare 
trespass  by  another  and  threatened  to  kill  all  future  trespassers  is 
admissible  on  the  part  of  the,  state  to  show  the  intent  and  object  of 
the  defendant  in  being  upon  the  premises  armed  as  he  was  at  the 
time  of  tlie  murder:  State  v.  Donyes,  14  Mont.  70,  35  Pac.  455. 

c.  Remoteness  of  Tlireats  made  by  the  defendant,  from  the  time 
of  tlie  killinir,  if  dii  ('((('d  at  the  deceaTed,  does  not  affect  their  com- 
petency and  iidiiii-^iiiiiity  against  the  accused,  but  only  goes  to  thnr 
wei^rht  witli  the  jiny  Threats  made  by  the  accused  against  the 
decea.'-cMl  at  one  or  diilerent  times  long  prior  or  near  to  the  time 
of  tlie  killing  are  admissible  against  him  as  tending  to  show  malice 
:in  Ills  feelings  toward  the  deceased,  though  such  threats  are  not 
connected  witli  tln>  killing.  Their  probative 'force  depends  upon  the 
circumstances  under  which  they  were  made,  their  repetition,  the 
lapse  of  time  intervening  between  them  and  the  killing,  whether 
they  were  absolute  or  conditional,  whether  there  was  opportunity 
for  carrying  them  into  execution,  and  other  similar  considerations 
which  affect  their  weight  but  not  their  admissibility:  Redd  v.  State, 
68  Ala.  492.  Declarations  of  a  defendant,  in  the  nature  of  threats 
against  the  deceased  before  the  alleged  murder  are  admlssil)le  in 
proof  of  malice,  no  matter  how  remote.  Their  weight  as  evidence, 
however,  depends  upon  their  nearness  or  remoteness  in  time  to  the 
homicide  "and  the  intervening  conduct  of  the  accused:  Casat  v.  State, 
40  Ark'.  511.  As  sustaining  this  rule  that  remote  threats  made  by 
the  defendant  against  tlie  deceased  are  always  admissible,  and  that 
their  remoteness  in  time  prior  to  the  homicide  goes  to  their  weight, 
and  not  to  tlieir  competency  as  evidence,  the  cases  are  many  and 
uniform:  Marler  v.  State,  l>8  Ala.  5S0;  Henderson  v.  State,  70  Ala. 
23,  45  Am.  Rep.  72;  Pulliam  v.  State,  88  Ala.  1,  G  South.  830;  Rains 
V.  State,  88  Ala.  91,  7  South.  315;  Griffin  v.  State,  90  Ala.  590,  8 
South..  670;  Pate  v.  State,  94  Ala.  14,  10  South.  005;  State  v.  Hoyt, 
46  Conn.  330;  Hodge  v.  State,  20  Kla.  11,  7  South.  593;  McDaniel  v. 
State,  100  Ga.  07,  27  S.  E.  158;  Goodwin  v.  State,  90  Ind.  550;  Ab- 
bott v.  Commonwealth  (Ky.),  08  S.  W.  124;  Commonwealth  v. 
Holmes,  157  Mass.  233,  34  Am.  St.  Rep.  270,  32  N.  E,  0;  Stale  v. 
Wright,  141  Mo.  334,  42  S.  W.  934;  Territory  v.  Roberts,  9  .Moni.  12, 
22  Pac.  132;  State  v.  Foster  (N.  C),  41  S.  E.  284;  State  v.  CumpbeH, 
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cido  rosultt'd  from  the  saTne  transaction  and  was  ronimlttod  liorause 
the  uaiiipd  ixM-son  was  struck  by  oue  of  the  porsous  present:  Jor- 
dan V.  State,  79  Ala.  "J. 

The  prosecution  having  shown  defendant's  threats  to  kill  the  de- 
ceased made  to  a  woman  with  whom  each  of  them  had  an  Illicit 
connection,  it  is  competent  to  prove  his  tlireats,  made  in  the  same 
conversation,  to  kill  the  woman  also:  Shackelford  v.  State,  79  Ala. 
2().  On, a  trial  for  murder  in  killing  a  railway  employt*  whonj  the 
defendant  is  alleped  to  have  shot  while  he  was  loading  a  car  with 
earth  from  an  embankment  which  the  defendant  claimed  was  on 
her  land,  it  is  competent  for  the  pro.secution  to  prove  her  threats 
apainst  the  railroad  company  or  any  person  who  attempted  to  take 
dirt  from  th(>  cinliankniont:  Newton  v.  State,  92  Ala.  33,  9  South. 
404. 

On  a  trial  of  one  of  a  number  of  conspirators  for  murder  com- 
mitted in  the  execution  of  the  conspiracy,  it  is  proper  to  admit  evi- 
dence of  threats  made  by  such  conspirators  to  kill  a  third  person 
who  was  anionj?  those  against  whom  the  conspiracy  was  formed, 
wnen  such  threats  were  made  immediately  after  the  killing  of  the 
deceased:  State  v..McCalii!I.  72  Iowa,  111,  30  N.  W.  553,  33  N.  W. 
590. 

Threats  made  by  the  defendant  against  his  stepmother  are  ad- 
missible on  his  trial  for  the  murder  of  his  father,  when  both  of  his 
parents  were  kilkd  at  tlie  same  time:  Woolfolk  v.  State,  85  Ga. 
73.  11  S.  E.  811. 

Upon  tiie  trial  of  the  acrused  for  the  murder  of  his  wife,  threats 
made  by  him  against  the  family  of  his  wife  are  admissible  as  tend- 
ing to  show  malice  on  his  part  in  killing  his  wife:  People  v.  Craig, 
111  Cal.  4<;0.  44  Pac.  l^^C.. 

2.  When  Inadmissible.— As  a  general  rule,  threats  made  by  the 
def(Mulant  prior  to  the  murder,  and  unconnected  with  It,  to  kill  or. 
injure  some  other  person  than  the  deceased,  are  not  admissible: 
Carr  V.  State,  23  Neb.  749,  37  N.  W.  030;  Bird  v.  United  States.  ISO 
U.  S.  356,  21  Sup,  Ct.  Rep.  403.  Thus,  throats  to  kill  one  person 
littered  by  the  defendant,  who  later  In  the  day  shot  another  person, 
tire  not  admissible  to  prove  malice  or  premeditation,  when  at  the 
time  the  threats  were  uttered,  tlie  defendant  had  a  quarrel  with 
the  person  threatened  only,  and  the  contention  leading  to  the 
shooting  of  the  deceased  had  not  occurred:  Abernethy  v.  Comnion- 
wealth,  101  Pa.  St.  322.  Evidence  that  defendant  stated  that  he 
was  going  to  the  scene  of  the  alleged  murder,  where,  under  certain 
circumstances,  he  would  make  an  assault  upon  a  certain  person,  are 
not  admissible  against  him  for  killing  another  person  where  no 
connection  is  shown  between  such  person  and  the  homicide:  State 
V.  Driscoll.  44  Iowa,  Co.  Evidence  tliat  the  defendant,  on  trial  for 
murder,  threatened  seven  or  eight  months  before  the  killinc  to 
kill  the  brother  of  the  deceased,  is  inadmissible  against  him:  Shaw 
v.  State,  ID  iliss.  21,  30  Soutii.  42. 
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m.     Threats  by  Deceased. 

a.  Generally,  threats  made  by  the  deceased  a  pa  Inst  the  accused 
are  adini>;sil.l»>  in  murder  cases  when  they  are  i)art  of  the  res 
gestae,  or  there  is  doubt  as  to  who  began  the  fatal  difficulty,  wheth- 
er they  were  conveyed  to  the  defendant  or  not;  but  in  all  6ther 
cases  threats  previously  made  by  the  deceased,  whether  communi- 
cated to  the  defendant  or  not,  are  not  admissible  unless  the  evi- 
dence tends  to  show  that  the  deceased  at  the  time  of  the  killing  had 
in  fact  or  apparently  sought  a  conflict  with  the  accused,  or  was 
actually  or  apparently  making  some  demonstration  or  overt  act  of 
attack  toward  the  accomplishment  or  consummation  of  such  threats: 
Garner  v.  State,  28  Fla.  113,  29  Am.  St.  Rep.  232,  9  South.  835. 
Threats  made  by  the  deceased  against  the  accused,  whether  com- 
municated or  not,  are  not  admissible  for  the  defendant,  unless  it 
Is  shown  that,  at  the  time  of  the  killing,  the  deceased  was  making 
some  doinonstration  or  overt  act  of  attack.  In  consummation  of  such 
threats,  so  as  to  raise  the  question  of  self-defense.  If  self-defense 
is  shown,  evidtMn  c  of  iincommunicated  threats  recently  made  Is  ad- 
missible for  the  purpose  of  showing  the  quo  animo  of  such  demon- 
stration or  attack.  ,  So,  also,  evidence  of  uncommunlcated  threats 
is  frequently  admissible  in  corroboration  of  communicated  threats 
which  have  been  admitted;  and  if  it  is  doubtful  which  party  com- 
menced the  difficulty,  evidence  of  threats  by  the  deceased  is  ad- 
missible to  show  who  was  probably  the  aggressor:  Roberts  v.  State, 
68  Ala.  15«. 

Threats  of  the  deceased  toward  the  defendant,  to  be  admissible 
as  part  of  the  res  gestae,  must  be  communicated,  and  must  be  made 
at  or  near  the  time  of  the  act  done  which  they  are  supposed 
to  chiiracterize.  and  harmonize  with  It  so  as  to  constitute  one 
transaction,  and  show  the  quo  animo  of  the  deceased:  Dupree  v. 
State,  33  Ala.  380,  73  Am.  Dec.  42:i;  State  v.  Gregor,  21  La.  Ann. 
473;  Gibson  V.  State  (Miss.),  10  South.  2D8;  State  v.  Wilson,  85  Mo. 
134;  Fitzhugh  v.  State,  13  Lea,  258.  Threats  made  by  the  decedent 
a  short  time  before  the  killing,  both  within  and  without  the  hear- 
ing of  the  defendant,  are  admissible  on  the  trial  of  the  latter  for 
murder,  though  they  are  heard  by  and  sworn  to  by  the  defendant 
alone,  as  tending  to  show  the  feelings  and  interest  of  the  decedent 
toward  the  defendant  at  the  time  of  the  fatal  difficulty,  and  whether 
or  not  deceased  was  the  assailant,  and  whether  or  not  he  sa 
acted  as  to  induce  in  the  mind  of  the  defendant  an  honest  belief  of 
an  intention  to  kill  or  to  do  him  great  bodily  harm:  State  v.  Gush- 
ing, 14  Wash.  527,  53  Am.  St  Rep.  883,  45  Tac.  145.  But  evidence 
of  threats  against  an  accused  person  by  one  whom  he  has  assaulted 
and  killed  is  inadmissible,  if  it  is  clear  that  the  threats  could  have 
had  no  possible  effect  on  his  mind,  so  far  as  creating  fear  of  the 
deceased  is  concerned;  State  v.  McCJonisrle.  14  Wash.  HIU.  45  Pac.  20. 
The  particular  circumstances  under  which  communicated  or  uncom- 
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he  took  tlio  lifo  of  flio  doceased  In  solf-defenRe,  previous  threat* 
made  by  hhn  to  kill  the  defendant  become  admissible  to  corroborate 
the  evidoncp  of  stMf -defense:  Lester  v.  State,  37  Fla.  382.  20  South. 
2'S'2.  A  defendant  in  a  homicide  case  who  sets  up  8elf-defenst>  may 
show  a  throat  made  by  the  deceased  at  a  meeting  of  a  secret 
society  to  kill  him  conditionally,  and  the  fact  that  the  threat  was- 
m:ide  at  stich  meeting  rather  Increases  than  weakens  its  force: 
Dukes  V.  State,  11  Ind.  557.  71  Am.  Dec.  370. 

P^vidence  of  threats  made  by  the  deceased  against  the  defendant 
is  not  admissible  to  justify  the  killing,  but  as  tending  to  show 
that  an  assault  was  first  made  by  the  deceased,  when  there  is 
otiier  evidi'.M..  t,..i,iing  to  show  such  assault,  and  if  there  is  no  evi- 
dence of  -IK  li  i-v.nilt,  evidence  of  such  threats  are  not  admissible 
for  any  purpose:  State  v.  Alexander,  60  Mo.  148;  Allen  v.  State,  17 
Tex.  App.  t'..''.7. 

It  is  well  <--tii. nulled  tliMt  if  there  is  no  evidence  of  an  overt  act 
upon  the  p;irt  of  tlie  deceased,  or  any  doubt  as  to  who  began  the 
fatal  encounter,  and  it  is  shown  that  the  defendant  did  begin  It, 
evidence  of  pre\  ions  tlireats  by  the  deceased  against  the  accused 
is  not  admissible:  Steele  v.  State,  33  Fla.  348,  14  South.  841;  State 
V.  Wilson,  43  La.  Ann.  SIO,  9  South.  400;  State  v.  Hays,  23  M". 
•JS7;  State  v.  Smith.  104  Mo.  507,  05  S.  W.  270;  Thomason  v.  Terri- 
tory, 4  N.  W.  1."",  l".  I'ac.  223;  Gonzales  v.  State,  31  Tex.  495.  NCr 
.  <an  previous  tlireats  of  the  deceased  be  introduced,  as  a  basis  of 
proof  of  bad  and  dangerous  character,  when  the  evidence  discloses 
tiiat  the  accused  was  the  aggressor  in  the  fatal  affray:  State  v.  Fon- 
tenot,  48  La.  .\nn.  305.  19  South.  111. 

c.  Necessity  of  Showing  Overt  Act.— The  rule  is  apparently 
universal  that  evidence  oflfertHi  by  the  defense  to  an  indictment  for 
iiuirder,  to  the  eCfect  that  the  deceased,  prior  to  the  homicide,  • 
threatened  the  defendant's  life,  whether  communicated  to  him  or 
not,  is  inadmissible  unless  proof  is  first  made  that  there  was  an 
overt  act  of  attack  on  the  part  of  the  deceased,  showing  an  iri- 
tention  to  carry  out  the  purpose  of  his  threats,  and  that  the  defend- 
ant at  the  time  of  the  fatal  encounter  was  in,  or  honestly  thought 
liiniself  to  be  in,  imminent  and  apparent  danger.  In  the  absence 
of  evidence  of  such  hostile  demonstration  on  the  part  of  the  de- 
ceased, testimony  of  threats  made  by  him  against  the  accused,  to- 
prove  that  the  latter  had  the  right  to  kill,  is  irrelevant  and  inad- 
missible: Ilughey  V.  State,  47  Ala.  97;  Hurke  v.  State.  71  Ala.  377; 
People  V.  Campbell,  59  Cal.  243,  43  Am.  Kep.  257;  Smith  v.  State, 
25  Fla.  517,  6  South.  482;  State  v.  Leonard,  0  La.  Ann.  420;  State  v. 
Birdwell,  30  La.  Ann.  800;  State  v.  Labuzan,  37  La.  Ann.  489;  State 
V.  Janvier,  37  La.  Ann.  644;  State  v.  Brooks,  39  La.  Ann.  817,  2 
South.  49S;  State  v.  Wilson,  43  La.  Ann.  840,  9  South.  490;  State  v. 
Harris,  45  La.  Ann.  842,  40  Am.  St.  Rep.  259,  13  South.  199;  State 
V.  Carter,  45  La.  Ann.  1320,  14  South.  30;  State  v.  Stewart,  47  La. 
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ovort  act  on  thf»  p:irt  of  llio  (l«H>onsP(l  ns  to  con><tit\ito  of  ilsolf  n 
j)nMlif';it<»  for  thp  iidini.'s.tion  of  previous  throats  by  the  dooca.sod 
against  him:  Storle  v.  State.  33  Fla.  34St,  14  South.  841. 

d.  Remoteness.— In  the  trial  of  an  iii<lictniont  for  murder. 
threats  l)y  the  deceased  against  defendant  which  were,  frequent  and 
<'ontinuou8  from  lonjr  prior  down  to  the  time  of  the  lillling.  and 
all  blended  together  and  inseparable,  must  be  considered  as  a  part 
of  the  res  gestae,  and  evi<lence  touclnng  them  is  admissible  to  ex- 
plain the  act  and  show  whether  defendant  exercised  only  Ids  ri^ht 
of  neces.sary  self-defense:  State  v.  Sloan,  47  Mo.  GM.  Thus,  evi- 
dence of  throats  made  by  the  deceased  the  day  prior  to  the  homi- 
cide and  continuing  uninterruptedly  down  to  tlie  time  of  the  death. 
declaring  his  intention  to  If  ill,  the  accused,  is  competent  as  part  of 
the  res  gestae:  State  v.  Keene,  50  Mo.  357.  And  threats  of  de- 
ceased, made  fifteen  minutes  before  his  killing,  that  he  was  "going 
to  have  blood  before  morning"  is  admissible  in  favor  of  the  ac- 
cused as  tending  to  show  self-defense:  State  v.  McNally,  87  Mo. 
M4.  P>ut  if  the  defendant  offers  to  show  threats  made  against  him 
by  the  deceased,  and  that  the  latter  had  challenged  him  to  fight, 
and  had  otherwise  mistreated  him,  he  must  fix  the  time  that  the 
thretits  wore  made  and  the  misconduct  occurred,  or  evidence  thereof 
is  inadn»issil)Ie:  Gillooley  v.  State,  58  Ind.  182.  A  threat  of  a  co-con- 
spirator with  the  deceased  to  kill  tlie  dofiMulant.  made  some  time 
after  the  homicide,  is  too  remote  to  become  part  of  the  res  gestae, 
and  is  therefore  inadmlssil>le:  Tillery  v.  State,  24  Tex.  App.  251,  5 
Am.  gt  Hep.  882,  5  S.  W.  842.  But  in  Grayson  v.  Commonwealth, 
18  Ky.  Tiaw  Rep.  205,  35  S.  W.  ia35,  defendant  was  allowed  to 
corroborate'  his  statement  of  his  reason  for  believing  his  life  was 
In  danger  Ity  the  testimony  of  others  as  to  threats  made  against  him 
by  the  deceased  at  the  time  of  a  prior  diHicuIty  between  them  oc- 
curring a  month  before  the  killing.  And  a  similar  holding  is  also 
made  in  State  v.  Dee.  14  Minn.  30. 

e.  General  Indefinite  Threats  made  by  the  deceased  shortly  be- 
fore the  homicide,  not  mentioning  the  defendant  and  not  shown  to 
liave  reference  to  him,  are  not  admissible  in  his  favor,  on  his  trial 
for  the  murder:  King  v.  State,  89  Ala.  14(),  7  South.  750:  Ilenson  v. 
State,  120  Ala.  310,  25  South.  23:  SUite  v.  Sullivan.  43  S.  C.  205.  21 
S.  E.  4;  Ilighsmith  v.  State  (Tex.  App.),  50  S.  W.  723.  Evidence 
that  four  years  before  tlie  killing  deceased  said  to  the  person  ac- 
cused of  murdering  him  that  "there  were  .several  persons  he  would 
lilce  to  put  out  of  the  way,"  is  too  general  and  indetinite  to  bo  ad- 
missible, especially  when  not  sliown  to  have  been  directed  against 
tlie  accused:  Gregory  v.  State  (Tex.  App.),  43  S.  W.  1017.  Evidence 
that  the  deceased,  a  few  hours  before  the  fatal  quarrel,  threatene<. 
to  cut  "some  one"  not  coninuinicated  to  the  accused,  and  not  shown 
to  have  referred  to  him,  is  inadmissible:  Ilethngton  v.  State  (Tex. 
App.),  54  S.W.  755.    Evidence    of  vague    and    uncertain    threats 
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parotitly  Indioatiiifr  an  IrninodiMte  Intontlon  of  expciiting:  the 
throats:  Payne  v.  State,  G()  Ala.  S<>;  Croon  v.  State,  00  Ala.  6;  Peo- 
ple V.  Lombard,  17  Cal.  310;  I'.onrt  v.  State,  21  Fla.  T.'tS;  Kendrick 
v.  State,  ru>  Miss.  4.'}r,;  State  v.  Clum,  90  Mo.  482,  3  S.  W.  2CK);  Fore- 
man V.  State,  33  Tex.  Cr.  Rep.  272,  2G  S.  W.  212.  As  a  general 
proposition  evidence  of  previously  communicated  threats  against 
the  life  of  the  accused  by  the  deceased  Is  inj^dmissible  unless  pre- 
cetlod  by  testimony  respoctinjr  some  overt  act,  assault,  or  hostile 
demonstration  by  the  deceased  npainst  the  accused,  at  the  time  of 
or  immediately  preceding  the  killing:  State  v.  Spell,  38  1.41.  Ann. 
20;  State  v.  Demareste,  41  I.a.  Ann.  G17,  0  South.  13G;  State  v. 
Harris,  4r).La.  Ann.  842,  40  Am.  St.  Rep.  259,  13  South.  199;  State 
V.  Barker,  4G  La.  Ann.  798,  15  South.  98. 

If.  in  a  prosecution  for  murder,  there  is  a  confflct  of  evidence 
as  to  an  ovoi-t  act  on  the  part  of  the  deceased,  evidence  of  previous 
tlireats  of  personal  violence  on  his  part  against  the  accu.se<l  and 
communicated  to  him  before  the  killing.  Is  admissible:  Hawthorne 
V.  State,  01  Miss.  749.  When  evidence  of  such  threats  is  admis- 
sible, it  makes  no  difforonce  that  they  were  communicated  to  the 
defendant  before  the  killing  by  a  person  since  dead:  State  v.  Har- 
ris, 7G  Mo.  3t;i. 

In  West  Viririiiia.  contrary  to  the  general  rule,  evidence  of  previ- 
ous throats  made  by  the  deceased  against  the  accused  and  com- 
municated to  him  before  the  killing,  Is  admissible  without  refer- 
ence to  the  question  whether  there  is  evidence  tending  to  show  that 
at  the  time  of  the  killing  the  deceased  was  doing  some  overt  act 
manifesting  a  present  intention  to  carry  such  threats  into  execu- 
tion, or  without  reference  to  the  question  whether  there  is  proof 
that  the  defendant  may  have  acted  upon  a  reasonable  belief  that 
he  was  In  danger  of  death  or  great  bodily  harm  at  the  hands  of 
the  deceased:  State  v.  Abbott,  8  W.  Va.  741.  It  is  also  held  in  that 
state  that -evidence  of  such  communicated  throats  Is  always  ad- 
missible as  calculated  to  shed  light  upon  the  mental  attitude  of  the 
prisoner  toward  the  deceased  when  the  homicide  occurred,  while 
uncommunicated  threats  are  evidence  of  the  mental  attitude  of 
the  deceased  toward  the  prisoner:  State  v.  Evans,  33  W.  Va.  418, 
10  S.  E.  792. 

IV.     Uncommunicated   Tlireats   of  Deceased. 

a.  Generally. — Although  there  is  some  confllet  In  the  authorities, 
the  great  majority  of  them  maintain  that,  on  the  trial  of  an  indict- 
ment for  murder  when  the  homicide  Is  admitted  or  proved  to  have 
been  committed  by  the  defendant,  he  cannot  prove  threat.^  made 
by  the  deceased  against  him  without  also  proving  that  such  threats 
came  to  his  knowledge  prior  to  the  killing.  In  other  words,  evi- 
dence of  threats  made  by  the  deceased  against  tlie  accusal,  but  not 
communicated  to  him,  is  not  admissible,  no  matter  whether  such 
Am.   St.    Rep.,   Vol.   L.XXXIX.— 15 
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mado  ropoatod  threats  npainst  the  life  of  the  defendant,  which  have 
been  communicated  to  him,  recent  uncommunicated  threats  made 
lay  deceased  ajjainst  the  accused  are  ndmissilth':  I>avld.-j(>n  v.  rcojde, 
4  Colo.  l-}5.  In  such  cases  evidence  of  the  uncommunicated  threats 
is  admi.'^Rible  to  sliow  the  state  of  the  ftvlinp  of  tlie  deceased 
against  tlie  defendant,  and  also  the  intention  of  the  former  to  at- 
tack the  latter:  Cornelius  v.  Commonwealth.  15  B.  Mon.  530.  If 
communicated  threat.s,  followed  by  an  affray  leading  to  a  killing, 
have  been  proved,  evidence  of  other  threats  made  by  the  accused 
and  not  communicated  to  the  defendant  Is  admissible  as  corrobora- 
tive evidence,  as  showing  wlio  made  the  attack,  and  establishing 
the  reality  of  the  danger  under  apprehension  of  which  the  defend- 
ant may  have  acted:  State  v.  "Williams,  40  I>a.  Ann.  KJS,  3  South. 
«29;  State  v.  Turpin,  77  N.  C.  473,  24  Am.  Hep.  455.  If  threats  by 
the  deceased  airriin>?t  the  accused,  communicated  to  the  latter,  have 
been  admitted  m  f'\i(]ence,  defendant,  under  a  plea  of  self-de- 
fense, may  also  prove  like  threats  not  communicated  to  him  for  the 
purpose  of  showing  the  state  of  the  feeling  of  the  deceased  toward 
iiim:  State  v.  Abbott,  8  W.  Va.  741.  If  the  deceased  and  his  family 
have  acted  in  concert  in  a  series  of  aggressive  acts  extending  over 
several  days,  and  such  acts,  together  with  threats  by  the  deceased, 
'have  been  communicated  to  the  accused,  other  like  acts  and  threats 
-on  the  part  of  one  of  the  persons  acting  with  the  deceased,  though 
uncommunicated  to  the  defendant,  are  admissible  in  evidence  to 
explain  his  conduct  and  account  for  the  motives  under  which  he 
acted:  Mitchell  v.  State.  71  C.a.  129. 

c.     Accompanied  by  Hostile  Act.— A  threat  made  by  the  deceased 
against  defendant  while  loading  his  pistol  a  short  time  before  he 
was  shot  is  admissible  to  show  his  animus,  though  uncommunicated 
to  the  defendant,  if  there  is  evidence  that  deceased  had  commenced  ' 
to  draw  his  pistol  when  shot:  Greene  v.  State,  09  Ala.  6. 

Threats  and  declarations  of  hostile  purpose  and  feeling  made  by 
the  deceased  on  the  day,  and  near  the  time,  of  the  killing,  and  his 
acts  and  conduct  indicating  an  intention  to  execute  suclj  threats,  are 
admissible  as  part  of  the  res  gestae,  though  the  threats  were  not 
<:ommunicated  to  the  accused:  Pitman  v.  State,  21'  Ark.  354.  If 
there  Is  evidence  of  a  hostile  act  by  deceased  immediately  before 
the  killing,  evidence  of  threats  made  by  him  against  the  accused  is 
admissible,  though  they  were  not  communicated  to  the  accused,  and 
the  length  of  time  between  the  tnreat  and  the  homicide  does  not 
destroy  its  competency  as  evidence  and  only  affects  its  weight: 
liabcock  V.  People,  13  Colo.  515,  22  I'uc.  817;  Logan  v.  State,  17 
Tex.  App.  50. 

Uncommunicated  thieats  by  the  deceased  to  kill  the  accu.scd,  who 
killed  him  the  same  day  in  a  rencounter  in  which  the  deceased 
made  the  first  violent  demonstration  by  raising  a  stick  in  a  position 
to  strik?.  are  admissible  in  favor  of  the  defendant:  I"iitu)an  v.  State, 
Q2  Gu.  480,  17  S.  E.  85G. 
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Dl  .Mo.  20.  3  S.  W.  210.  Uncommunicatod  threat.^  mndo  by  the  <le- 
oea.sf'd  aro  not  adniissihle  unless  the  evidence  tends  to  show  that 
he,  at  the  time  of  the  killing,  had  in  fact  or  apparently  sought  a 
■conflict  with  the  accused,  or  at  the  time  was  making  some  demon- 
«tration  or  overt  act  of  attack  toward  the  accomplishment  of  such 
threats:  (Jaimr  v.  State,  28  Fla.  113,  29  Am.  St  Rep,  232,  9  South. 
83"). 

e.  To  Show  Who  was  the  Aggressor.— In  cases  of  homicide, 
whore  self -defense  is  set  up,  and  the  question  whether  the  accused 
■or  the  deceased  began  the  encounter  which  resulted  in  death  is  In 
any  manner  of  doubt,  it  is  competent  to  prove  threats  made  by  the 
-deeeasiHl  against  the  accused,  thousrh  not  brought  to  the  knowledge 
of  the  latter,  as  they  may  enable  the  jury  to  determine  who  was 
the  ajrgressor,  and  thereby  generate  a  d()ul)t  as  to  the  guilt  of  the 
accused:  Burns  v.  State,  40  Ala.  370;  Green  v.  State,  69  Ala.  6;  Peo- 
ple V.  Scoggins,  37  Cal.  677;  People  v.  Alivtre,  55  Cal.  263;  People  v. 
Farley,  124  Cal.  504-597,  57  Pac.  571;  Garner  v.  State,  28  Fla.  11.;. 
20  Am.  St.  Rep.  232,  9  South.  835;  Hart  v.  Commonwealth.  85  Ky. 
77.  7  Am.  St.  Hep.  576,  2  S.  W.  673;  Johnson  v.  State,  66  Miss.  189, 
m  South.  95;  State  v.  Elkins,  63  Mo.  159;  State  v.  Smith,  164  Mo. 
f>t;7,  G5  S.  W.  270;  Stokes  v.  People,  53  N.  Y.  10  K  13  Am.  Rep.  492; 
State  V.  Rynl,  IJl  X.  C.  684,- 28  S.  E.  353;  West  v.  State,  2  Tex. 
App.  400;  Wi^'gins  v.  People,  93  U.  S.  465.  Evidence  of  threats 
of  the  deceased  against  the  accused,  not  communicated  to  him 
prior  to  the  killing,  is  admissible  in  all  cases  where  the  acts  of  the 
•deceased  in  reference  to  the  fatal  meeting  are  of  a  doubtful  char- 
:acter:  State  v.  Brown,  22  Kan.  222;  Little  v.  State,  6  Baxt.  491. 
And  If  the  testimony  leave  it  doubtful  which  was  the  aggressor, 
Tecent  threats  of  the  deceased  against  the  accused,  although  never 
oommunicated  to  the  latter,  are  admissible  as  ten<ling  to  show  the 
character  of  tlie  killing:  State  v.  Elliott,  45  Iowa,  486.  Such  threats 
are  admissible  to  show  an  Intent  on  the  part  of  the  accused  to 
<arry  them  out  in  the  encounter  between  himself  and  the'  defend- 
ant: State  V.  Helm,  02  Iowa,  540,  01  N.  W.  240.  If  the  evidence 
leaves  it  doubtful  as  to  who  began  the  difliculty  or  made  the  flrst 
hostile  demonstration,  evidence  of  uiicommunicated  tlireat.s.  made 
by  the  deceased,  is  relevant  as  evidence  tending  to  show  which  of 
the  parties  most  likely  began  the  affray:  State  v.  Tarter,  26  Or. 
38,  37  Pac.  53;  Stewart  v.  State,  36  Tex.  Or.  Rep.  130,  35  S.  W. 
985,  Such  threats  tend  to  show  that  it  was  the  intention  of  the 
deceased  at  the  time  of  the  meeting  to  attack  the  actnised,  and 
hence  tend  to  prove  that  the  deceased  brought  on  the  conflict,  and 
relevant  for  that  purpose:  Wilson  v.  State,  30  Fla.  234,  11  South. 
550.  While  they  are  relevant  for  such  purpose,  they  are  relevant 
to  show  the  (luo  animo  of  the  defendant:  State  v.  Brown,  22  Kan. 
222;  State  v.  Faile,  43  S.  C.  52,  20  S.  E.  70S.  Whenever  it  becomes 
a,  material  inquiry  whether  the  deceased  or  tlie  accused  began  the 
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STATE  V.  ZAPIiniTZ. 
[10(5  Mo.  307,  Go  S.  W.  0*j9.] 

EQUITY  HAS  NO  JURISDICTION  to  restrain  the  commfs- 
Blon  of  a  crime,     (p.  713.) 

IN.IT'NCTION— CANCELLATION    OF    FRAUDULENT     LI- 

CEXSl']. — Kijuity  has  jurisdiction  to  enjoin  a  jockey  club  from  exer- 
cisinjtr  a  privilege  under  a  license  fraudulently  obtained,  until  such 
license  may  be  canceled,  although  the  statute  makes  the  exercise 
of  such  i)rivile}je  without  a  license  a  misdemeanor,     (p.  713.) 

EQUITY  JURISDICTION— VENUE  OF  ACTION.— Actions 
of  purely  0(Hiity  cognizance  are  transitory  In  nature,  and  the  pro- 
cess of  the  court  operates  in  per.sonam.  so  that  when  the  court  ac- 
quires jurisdiction  of  the  person  it  acquires  Jurisdiction  of  the. sub- 
ject matter,    (p.  713.) 

ACTIONS-T-RIGHT  OF  ATTORNEY  GENERAL  TO  MAIN- 
TAIN.—The  attorney  general  of  a  state  has  authority  to  prosecute 
an  action  if  it  is  such  an  action  as  can  be  maintained  by  the  state, 
and  his  authority  to  maintain  an  action  cannot  be  denied  on  the 
ground  that  the  state  has  no  pecuniary  interest  in  the  controversy. 
Whetlier  the  action  is  such  that  it  could  be  maintained  by  the  state 
must  be  decided  b\  the  euuit  iu  which  it  is  brought,    (pp.  713,  71-i  i 

J.  n.  OvcTiii!,  M.  L.  (lardy,  and  Boyle,  Priest  &  Lelimauii, 
for  the  appell.iiiL 

E.  C.  Crow,  attorney  general,  for  the  respondent. 

'•^^^  V>\l\('V.,  J.  TJ.i- is  an  original  proceeding,  by  petition, 
for  a  writ  of  prohibiiion  against  the  defendant,  one  of  the 
judges  of  the  St.  Louis  city  circuit  court,  prohibiting  him, 
as  judge  of  said  court,  from  the  further  exercise  of  any  juris- 
diction in  the  case  of  the  State  of  Missouri  ex  rel.  Edward. 
C.  Crow,  Attorney  General,  against  the  rehitors.  The  return 
of  the  defendant  to  the  preliminary  order  is  a  demurrer  to 
the  petition,  and  a  motion  for  judgment  thereon,  denying  the 
writ,  on  the  ground  that  it  therein  appears  that  the  said  cir- 
cuit court  had  jurisdiction  of  the  persons  and  of  the  subject 
matter  of  said  suit,  and  it  does  not  appear  that  said  court 
has  exceeded  its  jurisdiction,  or  that  it  intends  to  do  so. 

It  appears  from  the  petition  that  on  August  27,  1901, 
suit  was  instituted  in  the  St.  Louis  city  circuit  court  in  the 
name  of  the  state,  by  the  attorney  general,  against  the  re- 
lators, by  petition,  in  the  nature  of  a  bill  iu  equity,  the  grava- 
men of  the  complaint  in  which  was  in  substance  that  the  de- 
fendant on  August  6,  1001,  wrongfully,  fraudulently,  and 
6urre})titiously  obtained  from  one  Stephen  C.  Kodgers,  fifteen 
licenses,  numbered  from  446  to  4G0,  inclusive,  and  signed  by 
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ifthable  by  fine  or  imprisonment  or  both.  If  the  purpose  of 
the  suit  instituted  in  the  St.  Louis  city  circuit  court  by  the 
attorney  general  had  been  to  restrain  the  defendants  from  the 
commission  of  that  otlen.-e,  the  court  would  have  been  without 
jurisdiction,  courts  of  equity  having  no  jurisdiction  to  restrain 
the  commission  of  crime.  But  such  was  not  the  character  of 
ihat  action,  the  object  of  which  was  the  cancellation  of  licenses 
obtained,  by  fraud,  and  the  restraint,  in  the  meantime,  of  the 
exercise  of,  privileges  thereunder.  It  was  not  sought  to  re- 
strain the  defendants  from  "book-making,"  "pool-selling,"  and 
"registering  bets"  without  a  license,  which  is  a  crime,  but  to 
restrain  them  from  so  doing  under  a  liccn.<;e  which  is  no  crime, 
and  in  harmony  with  this  purpose  is  the  temporary  injunction 
issued  tlierein,  restraining  the  defendants  from  doing  these 
things  "by  virtue  and  authority  and  under  color  of  the  license*' 
alleged  to  have  been  fraudulently  obtained. 

2.  It  ap])(Mr-  ii'.:;i  tlie  petition  that  the  racecourse  oh  which 
tlie  licenses  authorized  the  book-making,  etc.,  to  be  carriH 
on  was  partly  in  the  county  of  St.  Louis,  and  hence  it  is  argue  1 
that  the  circuit  court  of  the  city  of  St.  Louis  had  no  jurisdic- 
tion. There  is  nothing  in  this  contention.  The  action  is  one 
of  purely  equitable  cognizance.  Such  actions  are  transitory 
in  nature,  and  the  process  of  the  courts  of  equity  therein 
operate  in  personam,  and  when  such  courts  acquire  jurisdic- 
tion of  the  person,  they  have  jurisdiction  of  the  subject  matter: 
Olney  v.  Eaton,  G6  Mo.  563' 

3.  It  is  next  argued  that  the  action  cannot  be  maintained 
T)y  the  attorney  general.  By  section  4043  of  the  Revised 
Statutes  of  1899,  it  is  provided  that  "the  attorney  general  shall 
te,  and  he  is  hereby  authorized  and  empowered  in  the  name 
and  in  behalf  of  the  state  of  Missouri,  to  institute  and  pros- 
ecute ^**  all  suits  and  other  proceedings  at  law  and  in  equity, 
requisite  and  necessary  to  protect  the  rights  and  interests  of 
the  state,  and  to  enforce  any  and  all  rights,  interests,  or  claims 
■of  the  state  against  any  and  all  persons,  bodies  politic,  or  cor- 
porate." It  would  seem,  on  the  face  of  the  statute,  that  there 
can  be  no  doubt  as  to  the  authority  of  the  attorney  general 
to  prosecute  the  action  if  it  is  such  a  one  as  can  be  maintained 
by  the  state,  whose  right  to  do  so,  however,  is  questioned  on 
the  ground  that  it  has  no  pecuniary  interest  in  the  controversy. 
The  licenses  provided  for  by  article  2,  supra,  are  state  licen.'^es, 
issued  by  state  ofTicers,  and  the  tax  levied  thereon  paid  into  the 
state  treasury,  and  it  may  well  be  that  the  state  has  a  direct 
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joined:  Taulk  v.  Mnyor.  104  Gn.  24,  60  Am.  St.  Rpp.  12«.  30  S.  E. 
417:  Klein  v.  I.ivini:st(ni  Club.  177  Pa.  St.  224.  Tm  Am.  St.  IJep.  717, 
35  Atl.  COD;  Vt'i,'«>Iahii  v.  (Juntnor,  l^>7  Mass.  02,  r»7  Am.  St.  Hep. 
443,  44  N.  K.  1077;  Colunibian  Athletic  Club  v.  Stato,  113  Ind.  98, 
r>2  .\m.  St.  IJep-  -107.  40  N.  p:.  JtU;  Hamilton-Rrown  Shoe  To.  v. 
Saxey,  i:;i  Mix  212,  r)2  Am.  St.  IJpi).  t')*J2,  32  S.  W.  line.:  monographic 
note  to  Creigbtou  v.  Dabnier,  35  Am.  St  Kep.  t)7O-0bL 


]\f.\RX  V.  TIAPvT. 

[K'.f.   Mo.   r)03,  60  S.   W.   260.1 

AiTK.VL  \M>  KliROR— JURISDICTION.— An  Issue  raised  In 
the  court  bi-ldw  involving  a  constitutional  question  g^ves  the  su- 
preme court  ai)|)el!ate  jur!s<Ilction.    (p.  723.) 

ATTA(MiMi:N'l^  AND  GARNISHMENT— DISCHARGE  IN 
BANKRUPTCY.— .\  discharge  in  bankruptcy  of  an  attachment  de- 
fendant in  a  national  coin-t  after  final  judgment  against  the  gar- 
nishee in  a  state  court  and  an  Mi)peal  and  .<^Ul1er?e.leas  bond  di-es  not 
discharge  the  garnishee,  nor  devest  the  state  court  of  jurisdiction 
to  enforce  the  rights  accruing  to  the  plaintiff  by  the  garnishment 
proceedings,     (pj).  725,  726.) 

GARNISHMENT— JURISDICTION-OFFICER'S  RETURN. 
The  return  of  an  otQcer  in  a  garnishment  proceeding  reciting  that 
he  delivered  a  copy  of  the  summons  of  garnishment  to  the  gar- 
nishee, which  copy  he  makes  part  of  his  return,  and  in  which  he 
'•nolilied"  the  garnishee  that  he  attached  in  his  hands  all  debts 
and  personal  property  due  by  him  to  the  defendant  in  attachment, 
is  a  sufficient  compliance  with  the  statute  requiring  him .  "to  de- 
chire"  to  the  garnishee  that  he  attaches  such  property  in  his  hands, 
to  confer  jurisdiction  over  the  garnishee  and  the  subject  matter, 
(p.  726.) 

GARNISHMENT— JURISDICTION-SERVICE  ON  PART- 
NERS.—Service  of  notice  of  garnishment  upon  a  partner  who  has 
possession  of  the  goods  gives  the  court  jurisdiction  of  the  subject 
matter,  and  the  voluntary  appearance  of  the  other  partner  confers 
jurisdiction  of  himself  personally,     (p.  727.) 

EVIDENCE-LOST  DEPOSITION-ADMISSIONS.-If  a 
deposition  of  one  of  the  parties  to  the  suit  is  by  agreenu'nt  taken 
in  shorthand,  and  afterward  transcribed  into  longhand  by  the 
notary  and  tiled  by  him,  but  is  lost  before  the  trial,  the  notary,  upon 
proof  of  the  loss  of  the  deposition,  is  a  competent  witness  to  prove 
admissions  made  by  the  deponent  at  the  time  of  taking  his  deposi- 
tion,    (p.  728.) 

GARNISHMENT— USURY.— An  attaching  creditor  proceed- 
ing by  garnishment  is  not  a  stranger  or  general  creditor,  so  as  to 
deprive  him  of  the  right  to  attack  as  usurious  a  mortgage  given 
by  the  defendant  in  attiichment  to  the  garnishee,     ip.  728.) 

USURY.— FINDING  OF  JURY  that  a  transaction  is  usurious 
Is  binding  on  the  court  if  there  is  substantial  evidence  to  support 
it.     (p.  731.) 
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the  eighth  day  of  October,  »i»  A.  D.  1894,  then  and  there  to 
answer  such  allegations  and  interrogations  as  may  be  exhibited 
by  David  Marx  et  al.,  tlio  obove-namcd  plaintifTs.  Given  under 
my  hand  at  oiVwe  in  Kansas  Citv,  Missouri,  this  twentv-third 
day  of  June,  1894.  JOHN"    P.    O'NEILL,    Sheriff." 

On  the  hack  of  the  writ  of  attachment  said  sheriff  made  the 
following  return: 

"Executed  tlic  within  writ  in  Jackson  county,  Missouri,  on 
the  twenty-third  day  of  June,  1894,  by  delivering  a  copy  of  the 
summons  of  garnishee  hereto  attached,  marked  Exhibit  *A'  and 
made  a  part  of  this  return,  to  Lam  on  D.  II.  Russell,  of  the  firm 
of  Ilarkness  &  Russell,  by  declaring  to  him  that  I  did  att-acb 
in  his  hands  all  dc])t3  due  by  him  to  the  within  named  defend- 
ant, E.  Hart.  JOTLN"  P.  O'NEILL,  Sheriff." 

On  June  22,  1M»4,  a  summons  of  garnishment  was  issued 
by  said  shorill",  directed  to  the  garnishee,  L.  D.  H.  Russell, 
as  follo\\s: 

EXHIBIT  "C." 
*'In  Uie    Circuit    Court  uf   Jackson    County,  at   Kansas    City, 

Missouri. 

"October  Term,  1894. 

"DAVID  MAMX,  MILLARD  VEIT,  and  SOL  VEIT,  Part- 
ners, Doing  Business  TJ'ndor  the  Firm  Xame  and  Style 
of  Marx,  Veit  &  Co.,  Plaintiffs, 

vs. 

E.  HART,  Doing  Business  Under  the  Firm  Name  and  Style 
of  Hart  Jewelry  Company,  Defendant. 

"SUMMONS  OF  GARNISHEE. 
"To  Lam  on  I).  IE.  Russell,  Garnishee: 

"You  are  hereby  notified  that  I  attach  in  your  hands  all 
debts  due  by  you  to  the  above-named  defendant,  E.  Hart,  doing 
business  under  firm  name  and  style  of  Hart  Jewelry  Company, 
together  with  all  personal  property,  money,  rights,  credits, 
bonds,  bills,  notes,  drafts,  checks,  or  other  chosee  in  action  of 
the  said  defendant,  in  your  possession  or  charge  or  under  your 
control  at  the  time  of  the  service  of  the  garnishment,  or  which 
may  come  into  your  possession  or  charge,  or  under  your  con- 
trol, or  be  owing  by  you  between  that  time  and  the  time  of 
filing  your  answer,  or  ^^^  so  much  thereof  as  will  satisfy  tlie 
sum  of  eighteen  himdred  and  seventeen  dollars,  with  interest 
and  cost  of  suit;  and  you  are  hereby  summoned  to  be  and  ap- 
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"In  answer  to  the  rir.^t  interrogatory  the  garnishees  state 
that  at  the  thne  of  the  garnishment  upon  them,  since  that  time, 
or  now,  thoy  did  not  have  in  tiieir  possession  or  under  their 
control  any  goods,  wares,  merchandise,  property,  or  effects,  or 
any  bills,  not«s,  accounts,  choses  in  action,  in  which  the  de- 
fendant had  any  legal  interest. 

"In  answer  to  the  second  interrogatory  the  garnishees  state 
that  at  the  time  of  the  service  of  the  garnishment  upon  them, 
since  then  or  now,  they  were  not  indebted  in  any  manner  to  the 
said  defendant. 

"In  answer  to  the  third  interrogatory  the  garnishees  state 
that  at  the  timfe  of  the  service  of  the  garnishment  upon  them, 
since  then  or  n^u,  ilioy  did  not  have  in  their  possession  or  un- 
f^cT  their  control  any  goods, wares,  merchandise,  bills,  notes,  or 
accounts  in  which  defendant  had  any  legal. interest. 

"Wherefore^  the  garnishees  pray  that  they  may  be  discharged 
from  all  lihbilitv  ])y  reason  of  said  garnishment,  and  that  thoy 
may  be  al'.DW  ■!  a  -'I'm  -ulficient  to  indemnify  them  for  thtMr 
time  and  oxpcii^os  and  reasonable  attorney's  fees  in  attendin_r 
and  answering  said  garnishment." 

On  November  16,  1895,  plaintiffs  filed  their  amended  deni.il 
of  the  answer  of  the  garnishee. as  follows,  omitting  caption: 

"Now  come  plaintiffs  in  the  above-entitled  cause  and  for 
their  amended  denial  to  the  answer  of  the  garnishees  L.  V. 
Harkness  and  L.  D.  H.  Russell,  doing  business  as  Harkness  & 
Russell,  denies  each  and  every  allegation  and  statement  in  said 
garnishees',  answer  contained.  Plaintiffs,  further  answering, 
state  thatprior  to  the  issuing  of  the  writ  of  garnishment  in  the 
above-entitled  cause  on  said  garnishees,  they,  the  garnishees, 
rceived  into  their  possession  four  thousand  dollars'  worth  of 
diamonds,  jewelry,  and  merchandise  belonging  to  defendant  aa 
security  for  a  large  alleged  indeiitedness  due  the  garnishees 
from  the  defendant.  Plaintilfs.  further  replying,  stato  that 
the  garnishees  and  defendants  hereto  prior  to  the  issuing  of 
the  attachment  herein,  entered  into  a  conspiracy  for  the  pur- 
pose of  defrauding  ^^^  the  creditors  of  the  defendant.  That 
it  was  agreed  and  understood  by  and  between  the  defendant 
and  garnishees  that  the  defendant  should  purchase  goods  on 
credit  and  thereafter  transfer  said  goods  to  said  garnishees. 
Plaintiffs  further  state  that  the  goods  now  in  possession  of 
garnishees  were  transferred  to  them  by  dofendant  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  the  creditors  of 
defendant,  and  were  accepted  by  the  garnishees  for  the  pur- 
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The  cause  came  on  for  trial  at  the  October,  1897,  term, 
of  said  court.  Under  the  evidence  and  instructions  of  the 
court,  the  jury  returned  the  following  verdict:  "We,  the  jury, 
find  the  i.->ues  for  the  plaintitls,  and  we  furtiier  find  that  the 
garnishees,  Ilarkncss  &  Kusscll,  at  the  time  of  the  service  of 
the  writ  of  garnishment  on  them,  had  in  their  possession  money 
or  property  and  clfects  helonping  to  defendant  TIart  as  follows: 
Diamonds,  watches,  and  jewelry  as  described  in  the  eighteen 
hundred  and  twenty-five  dollar  note  in  evidence,  and  the  value 
thereof  is  three  thousand  five  hundred  dollars.  George  Price, 
Foreman.'* 

^[otions  for  now  trial  and  in  arro?t  of  judgment  were  fihd 
December  7,  1897,  in  due  time,  and  overruled  August  8,  1898, 
and  the  garnishees  duly  excepted,  and  leave  was  given  them  to 
file  a  bill  of  exceptions  at  the  next  regular  term  of  the  court. 
Upon  the  verdict  against  the  garnishees  the  court  rendered 
judgment  as  follows,  on  December  3,  1897:  "Wherefore,  it  is 
ordered,  adjudged,  and  decreed  by  the  court  that  unless  said 
gariiishees,  Harkncss  k  Kussell,  pay  over  or  deliver  to  the 
sheriff  said  property  so  found  to  be  in  their  possession  by  the 
aforesaid  verdict  of  the  jury,  or  pay  over  the  value  thereof 
within  ten  days  from  this  date,  or  execute  their  bond  for  the 
payment  or  delivery  thereof  within  said  time,  then  the  court 
will  enter  up  judgment  ajjainst  said  garnishees  for  the  proper 
aiiumnt  or  value  as  found  in  money,  and  award  executions  to 
enforce  such  judgment." 

On  December  13,  1897,  the  following  order  was  made  by 
the  court:  "Now,  on  this  day  con;e  said  garnishees,  by  their 
*^*^  attorney,  and  ask  the  court  for  an  extension  of  time  in 
which  to  discharge  themselves  as  per  order  of  this  court  made 
on  December  3,  1897.  Whereupon,  the  court  cloth  order  that 
the  time  given  said  garnishees  to  oonij)ly  with  the  order  of  this 
court  be  extended  until  on  or  l)efore  January  15,  1898.'* 

On  January  15,  1898,  the  time  for  compliance  was  again 
extended  for  thirty  days.  The  motion  for  new  trial  having 
been  overruled  on  August  7,  1808,  on  August  22,  1898,  plain- 
tiffs filed  their  mation  for  judgment  because  the  garnishees 
had  failed  to  discharge  themselves  as  ordered  by  the  court,  and 
the  court  having  heard  the  same,  rendered  the  following  judg- 
ment: 

"October  8,  1898.  Now,  on  this  day  come  plaintiffs,  by 
their  attorney,  and  the  garnishees,  by  their  attorney,  and  the 
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1.  No  d()ul)t  can  exist  tluit  if  juri.s(liction  of  this  appeal 
is  to  be  determined  by  the  amount  involved  then  it  should  have 
been  lodged  in  the  Kansas  City  court  of  appeals,  but  the 
garnishees  in  tiieir  motion  for  new  trial  insisted  that  the  cir- 
cuit court,  in  giving  plaintitf's  instructions  numbered  1  and 
2,  and  in  refusing  their  instruction  numbered  1,  violated  sec- 
tion 15  of  article  2  of  the  constitution  of  Missouri,  and  thus 
raised  a  constitutional  question  which  gave  this  court  juris- 
diction of  the  appeal. 

The  relevancy  of  the  constitutional  provision  prohibiting  the 
passage  of  ex  post  facto  laws  arose  in  this  way:  On  August  13, 
1889,  E.  Hart  gave  his  note  for  one  thousand  and  twenty 
dollars,  payable  to  Fred  J.  Kast,  bearing  interest  at  ten  per 
cent  per  annum,  which  note  was  indorsed  to  the  garnishees. 
In  1891,  the  general  assembly  passed  a  new  interest  and  usury 
law  (Laws  189J,  p.  170),  whereby  mortgages  or  pledges  of  per- 
sonal property  ^^"^  were  rendered  invalid  and  illegal  when  it 
should  appear  that  the  party  holding  such  lien  "has  received 
or  exacted  usurious  interest."  In  1894,  Hart  mortgaged  or 
pledged  certain  jewelry  and  personal  pr()j)erty  to  garnishees 
to  secure  tlicm  this  note  for  one  thousand  and  twenty  dollars, 
and  all  other  indebtedness. 

On  the  trial,  plaintiffs,  the  attaching  creditors,  contended 
that  there  was  evidence  that  the  garnishees  exacted  and  re- 
ceived usurious  interest  on  this  one  thousand  and  twenty  dol- 
lars, and  took  a  new  agreement  to  pay  usury  thereon  subse- 
quent to  the  act  of  1894,  and  garnishees  insisted  there  was 
r,o  evidence  that  they  exacted  or  received  usurious  interest  on 
this  note,  and  whatever  effect  that  act  might  have  on  the  other 
note  secured  by  the  mortgage  it  did  not  render  the  note  of 
1889  usurious,  and  prayed  the  court  to  instruct  in  effect  that 
there  was  no  evidence  of  payment  of  usurious  interest  on  such 
note  but  the  court  declined  to  do  so. 

Whatever  our  conclusion  may  be  on  a  full  investigation 
of  the  record,  we  think  the  constitutional  question  was  fairly 
raised,  and  hence  we  must  deny  the  motion  to  transfer  to  the 
Kansas  City  court  of  appeals. 

2.  Thotranscript  was  filed  in  this  court  February  7,  1899. 
Subsequently,  on  February  11,  1899,  Hart,  the  defendant  in 
the  attachment,  was  adjudged  a  bankrupt,  and  on  October  30, 
1899,  was  discharged  from  all  debts  and  claims  which  existed 
and  were  provable  against  his  estate  on  February  11,  1899. 
Afterward,  on  January  4,  1900,  the  garnishees  herein  filed  the 
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-action  by  attachmpnt  .Tune  22,  1S04.  "^^  The  jrarni.shees  were 
sunimonwl  June  23,  1894.  On  January  28,  1895,  the  attach- 
ment against  defendant  was  sustained,  and  final  judgment  ren- 
•dered  against  him.  Ga^ni^llees  filed  their  answer  October  17, 
1894,  denying  they  had  any  property  in  their  possession  belong- 
ing to  defendant.  On  December  3,  1897,  plaintifTs  recovered 
judgment  against  them,  and  the  jury  by  their  verdir-t  found 
they  had  goods  of  the  value  of  throe  thousand  five  hundred 
<lollar3  belonging  to  defendant  in  their  possession  and  they 
were  ordered  to  turn  the  said  property  into  court.  They 
turned  over  a  part  and  the  sheriff  was  directed  to  sell  that,  and 
as  the  court  found  they  had  failed  to  turn  over  all,  it  rendered 
a  general  Judgment  against  them  with  an  order  to  credit  the 
amount  the  goods  turned  over  should  sell  ior  and  collect  the 
balance  of  garnishees.  From  this  final  judgment  they  appealed 
and  gave  a  supersedeas  bond. 

The  reason  advanced  by  tlio  gnrni^hoos  for  their  motion  for 
a  discharge  is  based  upon  the  proposition  that  a  judgment, in 
garnishment  is  dependent  upon  the  judgment  in  the  principal 
<^ase.     If  the  latter  is  void,  reversed  or  satisfied,  the  garnish-  . 
ment  judgment  shares  the  same  fate. 

The  two  cases  cited  from  this  court  (France  v.  Evans,  90 
Mo.  74,  2  S.  W.  141,  and  McCloon  v.  Beattie,  4G  Mo.  391)  de- 
cide that  when  no  jurisdiction  is  obtained  over  the  defendant, 
the  garnishee  may  plead  such  a  want  of  jurisdiction  for  his 
own  protection,  although  he  may  be  indilTerent  between  the 
parties,  and  to  this  statement  of  the  law  we  can  see  no  objec- 
tion, as  the  garnishee  is  entitled  to  be  protected  against  a  sub- 
sequent demand  by  the  defendant.  To  the  same  effect  is  Hop- 
kins v.  HutT,  G7  Mo.  App.  394. 

In  Smith  v.  Kansas  City  etc.  It  R.  Co.,  49  Mo.  App.  54,  it 
•was  held  that  where  the  judgment  sustaining  an  attachment 
was  reversed,  a  judgment  against  a  garnishee  under  those  pro- 
ceedings must  likewise  be  reversed.  And  to  the  same  effect 
are  Eowlett  v.  Lane,  43  Tex.  274,  and  Withington  v.  South- 
worth,  26  ^lich.  381.  And  so  it  has  **^<*  been  held  under  stat- 
utes which  make  the  judgment  against  a  garnishee  dependent 
upon  sustaining  the  attachment,  or  where  the  garnishee  is 
ftummonecl.  after  judgment  and  it  is  subsequently  reversed: 
Mitchell  V.  Watson,  9  Fla.  IGO;  Clough  v.  Buck,  6  Neb.  343. 
But  here  we  have  a  final  judgment  unappealed.  No  want  of 
jurisdiction  over  cither  defendant  or  garnishees  and  no  satis- 
faction of  the  judgment,  but  simply  a  discharge  of  the  defend- 
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return  of  the  officer  in  this  case  was  substantially  what  the  stat- 
ute requires.  He  returns  that  he  delivered  a  copy  of  the  sum- 
mons of  garnisliment,  marked  E.xliibit  "A"  in  Jaciison  county, 
Missouri,  on  June  23,  1894,  to  Lanion  D.  II.  Itussell,  wliich 
copy  ho  makes  a  part  of  his  return.  In  that  written  notice  he 
notified,  i.  e.,  "declared  to"  said  garnishee  that  he  attached  in 
their  hands  all  debts  due  by  them  to  the  defendant,  E.  Hart, 
together  Avith  all  personal  property,  money,  etc.  The  mere 
fact  that  lie  did  not  repeat  the  formula  again  in  his  return,  but 
made  it  a  part  of  his  return,  does  not  vitiate  it  in  the  least. 
The  return  is  not  open  to  the  criticism  made  in  the  various 
cases  cited  from  this  state.  There  is  nothing  in  the  statute 
which  makes  a  written  declaration  of  less  efficacy  than  an  oral 
declaration.  The  effect  of  the  written  notice,  by  our  statute, 
was  to  attach  all  the  personal  property,  etc.,  of  the  defendant 
in  the  garnishees'  possession:  Kev.  Stats.  1899,  sec.  3436.  By 
that  service  of  the  writ  of  attachment,  the  plaintiffs,  while  not 
ol»taining  a  full  and  clear  lien  upon  the  specific  property  in 
their  hands  as  against  third  persons,  did  obtain  •***  such  a  lien 
as  against  garnishees  and  gave  plaintiff  the  right  to  hold  tho 
garnishees  personally  liable  for  its  value:  Drake  on  Attachment, 
4ih  ed,,  sec.  453 ;  McGarry  v.  Ixiwis  Coal  Co.,  93  Mo.  241,  3  Am. 
St.  Eep.  522,  6  S.  W.  81;  Johnson  v.  Foster  (Ark.),  65  S.  W. 
105.  And  as  already  said,  this  lien  was  not  devested  by  tho 
subsequent  proceeding  adjudging  Hart  a  bankrupt  or  his  dis- 
charge: Bankrupt  Act  July  1,  1898,  30  U.  S.  Stats,  at  Large, 
c.  7,  sec.  67,  par.  c. 

It  follows  that  the  motion  to  discharge  the  garnishees,  be- 
cause of  the  bankruptcy  ()f  Hart,  must  be  denied. 

3.  There  is  no  merit  in  the  point  that  Harkness  was  not 
served:  His  partner,  who  had  all  the  property  in  his  posses- 
sion, was  served,  and  Harkness  voluntarily  entered  his  appear- 
ance, and  throughout  tho  proceedings  made  common  cause  with 
his  copartner,  who  had  been  served  but  was  absent  in  Europe  all 
the  time  and  could  not  be  served.  By  the  service  of  the  notice 
of  garnishment  upon  the  partner  who  had  the  possession  of  the 
goods  within  the  jurisdiction  of  the  court,  the  court  obtained 
jurisdiction  of  the  res,  and  it  was  entirely  competent  for  Hark- 
ness to  waive  the  summons  and  give  jurisdiction  over  himself 
personally:  Fletcher  V.  Wear,  81  Mo.  530;  Scott  v.  Hill,  3  Mo. 
88,  22  Am.  Dec.  462;  St.  Louis  Coffin  Co.  v.  Itubelman,  15  Mo. 
App.  280.      : 
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Imaged,  or  in  any  otlior  case  wlxni  the  validity  of  such  lion  is 
Jrawn  in  question,  proof  upon  trial  that  the  party  holding  or 
claiming  to  hold  any  such  lien  has  received  or  exacted  usurious 
interest  **-"*  for  such  indebtedness  shall  render  any  nmrtgatre 
or  pledge  of  personal  property,  or  any  lien  whatsoever  tluTton 
given  to  secure  such  indebtedness,  invalid  and  illegal."  The 
usury  does  not  extinguish  the  debt,  but  the  statute  destroys 
the  lien  or  mortgage  given  to  secure  it:  Adler  Clothing  Co.  v. 
Corl,  ].")')  Mo.  149,  55  S.  W.  1017. 

In  American  Rubber  Co.  v.  Wilson,  55  Mo.  App.  656,  it  was 
first  ruled  that  an  attaching  creditor  stood  in  such  privity  with 
the  mortgagor,  in  a  mortgage  to  secure  an  indebtedness  tainted 
with  usury,  that  he  could  attack  the  .-jame  for  usury.  That  rul- 
ing was  approved  and  adopted  by  this  court  in  Coleman  v.  Cole, 
158  -Mo.  253,  59  S.  W.  100,  in  which  it  was  said:  "The  plea  of 
usury  is  a  privilege  personal  to  the. debtor  or  his  privies  in 
blood,  contract  or  representation,  and  an  attaching  creditor  of 
the  mortgagor  is  a  privy  in  representation  with  the  mortL'auor, 
gnd  hence  can  interpose  the  defense." 

With  these  decisions  confronting  them,  garnishees  enneetie 
that  when  the  shcrilf  actually  takes  the  mortgage  property  into 
his  possession  by  seizing  it  under  the  writ,  the  creditor  may 
avail  himself  of  the  usury  to  defeat  the  mortgage,  but  he.  con- 
tends that  an  attaching  creditor  who  attaches  the  property  in 
the  hands  of  the  usurious  mortgagee  or  pledgee  stands  in  the 
position  of  a  mere  stranger,  or>  at  most,  a  general  creditor,  and 
has  no  such  right.  The  distinction  is  not,  sound.  When  the 
sheriff  served  the  notice  of  garnishment  on  garnishees  that  he 
attached  in  their  hands  all  property  belonging  to  defendant, 
the  process  of  enforcing  the  attachment  against  the  mortiM.'  1 
]iroperty  was  begun,  and  plaintiffs  stood  as  to  the  garni; ii'  -js 
lienors  on  that  property,  albeit  it  was  not  a  lien  upon  specific 
property,  but  still  such  a  lien  as  gave  them  a  right  to  hold  gar- 
nishees personallv  liable  for  it  or  its  value  (Mc(J'arrv  v.  Ix^vis 
Coal  Co.,  93  Mo.  241,  3  Am.  St.  Rep.  522,  6  S.  W.  81)  ;  and  no 
sound  reason  can  be  given  why  an  attaching  creditor  who  hiis 
fa.^tened  his  attachment  upon  property  in  the  hands  of  a  usuri- 
ous pledgee  or  mortgagee  by  a  proper  service  of  garnishment, 
and  declaring  to  him  that  he  °*'  attached  in  his  hands  the  prop- 
erty of  defendant,  should  not  have  the  same  right  to  attack  a 
mortgage  for  usury  as  one  who  succeeded  in  having  the  sheriff 
actually  seize  it.  We  cannot  assent  to  the  proposition  that 
6uch  an  attaching  creditor  is  no  more  than  a  stranger  to  such 


'  Alissouri, 

1-    has  riirlii'3 
'C^  protection 

t  ?     This 
there  was 

(»ne  thon- 
'fo   Frv.l 

1  1-  " 
i\  ihi  re- 
PC  tlio    - 


)"-' .n&Hundre(l:an'] 


i\all   the 
^ili  u-urv.        ; 
\\,ouM  .Ijo 
^h]  Jh(  ro- 
^not  >n'i-       "j 


■  1  ('- 

'■■;    l.'Il     111 

lial   -T- 
j}u  t  on. 


.*  5  '^E't^'^'s^JZ^'Af^'^f  '.LOi^^^.'i^:^*?^ 


iSml^m^M::'  "^4^ 


i.A 


Jail.  VJO-L]  y\\nx  V.  Hart.  731 

r.ote,  lie  admitted  tliat  ''he  probaMy  did ;  that  ITart  said  he  did, 
and  tliat  lie  afterward  corrected  it  or  attempted  to  correct  it/' 
and  Diamond  testified  that  he  said  he  cliarged  Hart  two  per 
cent  per  month  on  all  his  indebtedness,  which  included  thi* 
particular  note.  Again,  he  says  the  eighteen  hundred  and 
Iwenty-iive  dollar  note  was  made  up  of  interest  and  charges 
for  services,  etc. 

The  jury  were  the  triers  of  the  fact.  They  were  not  bound 
to  acce{>t  Kussell's  testimony  as  true,  or  to  reject  Diamond's 
evidence  as  false.  They  heard  Kussell's  efTort  to  explain  the 
entries  in  his  books,  made  in  his  own  handwriting,  and  directed 
as  they  were  to  find  usury  only  if  they  found  garnishees  had 
exacted  it  after  June  22,  1891,  their  verdict  must  be  held  to 
have  found  they  did  exact  or  receive  it  after  June  22,  1891, 
and  if  fo,  tlicn  there  was  no  retroactive  effect  given  to  the  stat- 
ute, 'riitir  il;  lug  is  conclusive  on  this  point  in  an  action  a' 
law  where  there  was  substantial  evidence  on  which,  to  base  it. 
Particularly  is  this  true  in  investigating  whether  a  transactina 
is  usurious  or  noti 

As  said  in  Krcihohm  v.  Yancy,  1«54  Mo.  86,  55  S.  W.  '^('>u: 
*'The  real  inquiry  in  every  case  is,  whether  there  has  been  a 
borrmving  and  lending  at  a  greater  rate  of  interest  than  the 
law  allows;  and  this  becomes  purely  a  question  of  fact  to  be  de- 

torniin(>d  by  all  the  circumstances  of  the  particular  case 

The  courts  will  follow  them  through  all  their  shifts  and  de- 
vices, and  ascertain  the  true  character  and  design  of  the  trans- 
action." '^''  The  testimony  of  Russell  lacked  that  candor  and 
consistency  which  tends  to  convince  a  jury  of  its  credibility. 

6.  Objection  is  made  to  the  form  of  the  verdict  and  judg- 
ment, because  each  item  of  the  jewelry  was  not  separately  val- 
ued. To  obviate  the  necessity  of  naming  each  piece  of  jewelry 
in  the  verdict,  counsel  on  both  sides  stipulated  that  it  should 
be  suificient  for  the  jury  to  designate  the  goods  in  the  hands  . 
of  the  garnishees  as  "the  diamonds,  watches,  and  jewelry  de- 
scribed in  the  eighteen  hundred  and  twenty-five  dollar  note  in 
evidence." 

Accordingly,  the  court  gave  the  eighth  instruction  for  plain- 
tiffs as  follows: 

"The  court  instructs  the  jury  that  in  this  case  you  have 
nothing  to  do  with  the  amount  of  indebtedness  of  Hart  to  plain- 
tiffs, and  if  you  find  a. verdict  for  the  plaintiffs  and  against  the 
garnishees,  Harkness  &  Kussell,  your  verdict  may  be  in  the  fol- 
lowing form: 
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Usury  is  a  Personal  Defense,  and  can  bo  tnkon  advantajrc  of 
only  by  tli(>  ]iiir(it's  to  the  u>-niious  agrccinoiit  aiul  tlicir  privicK: 
Stutt  V.  WilliJiiMs,  1(«)  IJa.  5-Kt,  iV2  Am.  St.  Kcp.  lUit,  lij?  S.  lO.  24A; 
Hill  V.  Alliiiinv  IJldj,'.  Co.,  G  S.  Dak.  UH),  Go  Am.  St.  Kep.  810,  tM.)  N. 
W.  Tf/J;  ZcijiU'i-  V.  MaiitT,  r.;{  S.  C.  lin.  (i!)  Am.  St.  Hep.  SJJ.  30  S, 
K.  S"J9.  It  has  bet'ii  held  that  a  jrarnishoe  in  an  uttachiuciit  suit 
cannot  sot  up  usury  in  the  indebtedness  for  which  the  judgment 
was  rendered  against  the  principal  defendants,  it  being  uvailuble 
only  in  faAor  of  tlio  principal  debtors:  Wabash  U.  U.  Co.  v.  I)ou- 
gail,  142  111.  248,  34  Am.  St.  Rep.  74,  31  N.  E.  594.  As  to  what 
transactions  are  usurious,  see  the  monographic  note  to  Bank  or 
Isewport  V.  Cook,  46  Am.  St  Rep.  178-202. 


MlRrilY  V.  GABRERT. 

flC.()  Mo.  5%,  GO  S.  W.  r)3G.] 

DEFIES  T'XDl'E  INFr.rEN(^E  AND  MENTAL  rArACITY. 
If  the  court,  sittinfr  as  a  jury,  finds  on  substantial  evidence  that  :i 
deed  is  not  the  result  of  undue  influence  or  mental  Incapacity,  tl.*- 
lindimr  catniot  he  reviewed  on"  appeal,     (p.  73r).) 

DEEDS— TESTAMENTARY    IN    CHARACTER.— An   instru 
nient  In  writing,  to  be  goo<l  as  a  deed,  must  pass  a  present  interest 
in   property,   and.   if   it   takes  effect   and    becomes   operative   alone 
upon  the  deatli  of  the  grantor,  it  is  testamentary  in  character  and 
insullicient  as  a  dee<l.     (p.  736.) 

DEEDS-TESTAMENTARY  RECITALS.— A  recital  that  "the 
int(Mition  of  tliis  instrument  in  writing  is  such  that"  the  grantor 
"rcliiKiuishes  lier  entire  right  at  her  death,  tlien  this  deed  is  to- 
come  immediately  into  effect,  but  not  till  tl)en,"  Is  testamentary  in 
character  and  renders  the  instrument  inoperative  as  a  deed.  (pp. 
734.  73S.) 

Crow  &  Eubtin,  for  the  appellants. 

W.  H.  Haynes,  for  the  respondent* 

»»8  BUKGKSS,  J.  This  suit  was  begun  on  March  7,  1898,. 
by  plaintiff  filing  beffore  a  justice  of  the  peace  of  BuchanaQ' 
county  a  complaint  under  chapter  OG  of  the  Revisetl  Statutes 
of  1889,  in  regard  to  landlords  and  tenant.^,  against  the  de- 
fendant William  (Jahbert,  and  suing  out  process  thereon,  for 
the  possession  of  a  small  tract  of  land  in  that  county.  There- 
after Gabbert  filed  an  affidavit  in  which  it  was  alleged  that  the- 
title  to  real  estate  was  involved  in  the  controvorsy,  whereupon 
the  justice  certified  the  case  to  the  circuit  court.  After  the 
case  reached  the  circuit  court  other  parties  were  made  plaintiffs 
and  defendants  and  the  cause  proceeded  with  just  as  if  it  had" 
originated  in  the  circuit  eourt.     For  instance,  defendants  filed? 
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"To  have  and  to  hold  the  preniisca  aforesaid,  with  all  and 
singular  the  rights,  privileges,  ap])urLenances,  and  HnniunitKTi 
thereto  belonging  or  in  anywise  appertaining  unto  said  party  of 
the  second  part  and  unto  her  heirs  and  assigns.  Forever,  the 
said  Mrs.  Ann  Ellison  hereby  covenanting  that  she  is  lawfully 
seised  of  an  indefeasible  estate  in  fee  in  the  premises  herein  con- 
veyed; that  she  has  good  right  to  convey  same;  that  the  said 
premises  are  free  and  clear  of  any  encumbrances  done  or  suf- 
fi'ved  by  hor  or  these  under  whom  she  claims  and  that  she  will 
warrant  and  defend  the  title  to  said  premises  unto  the  said 
party  of  the  second  part,  and  unto  her  heirs  and  assigns  for- 
ever, against  "*^"  tlip  lawful  claims  and  demands  of  all  persons 
whomsoever. 

"In  witness  whereof,  the  said  party  of  the  fir>t  part  has  here- 
unto set  her  hand  and  seal  the  day  and  year  first  above  written. 

her 
"Mi-.  ANN  X  ELLISON.     [Seal] 
mark 

"Signed,  sealed,  and  drlivured  in  the  presence  of  us: 

"LEO  COWAN. 
"JAMES  H.  PAYNE." 

Duly  acknowledged.  It  is  claimed  by  defendants  that  the 
evidence  showed  that  the  deed  from  Mrs.  Ellison  to  Mrs. 
!Murphy  was  procured  by  means  of  undue  influence  exercised 
by  the  Murphy  family  over  the  mind  of  ^Irs.  Ellison,  that  the 
grantor,  Mrs.  Ellison,  had  not  suflicient  capacity  to  execute 
the  deed,  and  that  it  was  without,  consideration,  etc. 

Upon  the.  questions  the  court  made  the  following  finding: 
*"rhe  court  finds  that  at  the  time  said  deed  was  executed  Ann 
Ellison  was  in  the  possession  of  her  mental  faculties  to  the 
extent  that  she  knew  how,  in  what  manner  and  to  whom  she 
desired  to  convey  the  land  mentioned  in  said  deed.  That  there 
is  no  evidence  showing  that  Ann  Ellison  executed  said  deed 
for  any  other  reason  than  a  desire  on  her  own  part  to  recom- 
])ense  Mrs.  Murphy  for  her  long-continued  kindness  to  and 
support  of  her,  and  in  consideration  of  her  love  and  affection 
for  them  to  make  Mrs.  [Murphy  and  her  children  the  bene- 
ficiaries of  her  bounty,  and  to  provide  for  the  future  care  of 
herself.  There  is  no  evidence  of  undue  influence.  That  there 
is  no  evidence  that  the  husband  of  the  plaintiff  occupied  any 
position  of  trust  toward  Ann  Ellison." 

There  was  some  evidence  tending  to  show  that  the  deed 
from  Mrs.  Ellison  to  Mrs.  Murphy  was  obtained  by  undue  in- 
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*'•**-  for  hi?  son,  an  agreement  upon  the  part  of  tlie  son  that 
*he  would  live  with  his  father,  assist  him  in  his  work  on  the 
farm,  and  maintain  his  mother  during  her  natural  life  if  sho 
outlived  her  husband.  The  instrument  provided:  "Excepting 
and  reserving,  nevertheless,  the  entire  use  and  possession  of 
gaid  premises  unto  the  said  John  Scott  and  his  asi=igns  for  and 
during  the  term  of  his  natural  life;  and  this  conveyance  in  no 
way  to  take  effect  until  after  the  decease  of  the  said  John 
Scott,  the  grantor."  The  court  said:  "We  see  nothing  in  the 
covenant  of  warranty  to  change  our  construction  of  the  opera- 
tive words  of  the  grant.  As  these  words  were  expressly  lim- 
ited to  take  effect  only  after  the  death  of  the  grantor,  they 
were  necessarilv  r(  vocable  words.  The  doctrine  of  the  cases 
is,  that  whatever  tiie  form  of  the  instrument,  if  it  ve^t  no 
present  interest,  but  only  appoints  what  is  to  be  done  after  the 
death  of  the  maker,  it  is  a  testamentary  instrument.  It  signi-. 
fies  nothing  tli;ir  the  parties  meant  to  make  a  deed  instead  of  a. 
will.  If  they  have  used  language  which  the  law  holds  to  be 
testnmontary,  their  intention  is  to  be  gathered  from  the  legal 
import  of  the  words  they  have  employed,  for  all  parties  must 
be  judged  by  the  legal  meaning  of  their  words." 

In  Leaver  v.  Gauss,  62  Iowa,  314,  17  N.  W.  522,  a  conveyance 
was  under  consideration  which  contained  words  purporting  to 
convey  real  estate  in  the  usual  form,  but  also  contained  the 
following  language:  "To  commence  after  the  death  of  both 
grantors";  and,  "It  is  hereby  understood  and  agreed  between 
the  grantors  and  the  grantee  that  the  grantee  shall  have  no  in- 
terest in  the  said  premises  as  long  as  the  grantors  or  either 
of  them  shall  live."  Held,  that  no  present  estate  to  commence 
at  a  future  day  was  created,  as  contemplated  by  section  1933 
of  the  code  of  that  state,  and  that  the  conveyance  was  testa- 
mentary in  character,  and  could  be  revoked  by  the  grantors  at 
their  option,  notwithstanding  a  valuable  consideration  may 
have  been  paid  therefor. 

So  in  Pinkham  v.  Pinkham,  55  Neb.  729,  76  N.  W.  411.  an 
instrument,  in  *^**^  form  a  warranty  deed,  contained  this  pro- 
vision: "This  deed  is  to  take  effect  and  be  in  full  force  from 
and  after  my  death.  The  further  and  additional  consideration 
of  this  conveyance  is  that  the  said  John  H.  Pinkham  shall  pay 
to  Ella  P.  Reiddell,  my  great-granddaughter,  fifty  dollars  per 
annum  for  ten  years  from  the  date  this  deed  is  in  full  force 
and  effect;  that  is  to  say,  fifty  dollars  (^ch  and  every  year  for 
ten  years  from  the  taking  effect  of  this  deed."     It  was  ruled 

Am.   St.   R«p.,  Vol.   LXXXIX.^7 
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■that  the  in^strunient,  although  in  form  a  deed,  as  by  its  terms 
it  \\as  to  operate  only  after  the  death  of  the  maker,  was  tes- 
tamentary in  its  character,  and  not  a  deed,  and  passed  no  pres- 
:'-:  t  ent  estate  in  the  premises  therein  described. 
,'■';-.'    The    words  used  in    the    deed    under    consideration  in  the 
^'1.,  clause  quoted  are  such  an  emphatic  declaration  that  the  deed 
'\      was  to  come  immediately  into  effect  upon  the  death  of  the 
"V^-  grantor,  but  not  until  then,  we  are  constrained  to  hold  that  no 
-'-^^j,-' 'interest  was  presently  conveyed  thereby  which  interfered  with 
&'l  -the, "life  estate  of  the  grantor,  and  if  anv  effect  whatever  is  to 
''■j.^j'-be  given  to  tlie  words  of  reservation,  they  limited  the  fee  to 
'^:J*  take' effect  on  the  death  of  the  grantor  and  not  before — that 
g^t^;^  iSj-'Jlhey  limited  the  estate  to  take  effect  in  future,  which  at 
;s^4->riommpn  law  can  be  done  only  when  an  estate  is  granted,  not 
.'4\  rpsQrved,  and  might  have  been  revoked  by  the  grantor  at  any 
'rp^^?i%imeV:  'The  instrument  was  therefore  testamentary  in  its  char- 
^•*'^|?^a'eter/  and  inoperative  as  a  deed. 

^%Mit75^l^^°°^*^^^^^^*^^  reached  renders  it  unnecessary  to  pass  upon 
^4^}.'''|;thfe;,otlier  question  presented  by  defendants  with  respect  to  the 
'■Stkjuffsliiction  of  "the  special  judjre  before  whom  the  case  was 
"■^'.tried^tO; hear- and  determine  the  case. 

"For  these  considerations  the  judgment  is  reversed. 

'    'All  concur 


'\-%^.;''An  Instrument  is  Testamentary  In  character,  though  In  form  a 

•~^- 'Itl-deed.,  if  it  passes^io  i)rosMit  iiiterpst,  and  is  dependent  on  the  death 

.•.f'^of^the -maker  for  its  cori'^nmniation:  See  the  monographic  note  to 

-^i^^r^rris'v.'  Neville/ante,  pp.  404-498,  on  what  constitutes  a  testamen- 

^  !';?•■,  .../.^  ,x>'  -'"  '!>,  ^  , 
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STUART  V.  BUECHAM. 

[62  Neb.  84,  8G  N.  W.  898.] 

JUDGMENT,   WHAT  BEARS  INTEREST  AS  A.— In  a  suit 

in  the  nature  of  a  creditor's  bill,  a  decree  directing  a  defendant  to 
pay  money  into  court  is  a  decree  for  the  payment  of  money,  and 
draws  interest  from  the  time  of  rendition  until  the  money  is  paid 
in,  without  any  express  provision  in  the  decree  therefor,     (p.  740.) 

JUDGMENT— INTEREST— STAKEHOLDER.— One  who  ap- 
peals from  a  decree  ordering  him  to  pay  money  into  court  and  at- 
tempts to  secure  Its  reversal  is  not  a  mere  stakeholder,  and  is,  upon 
atfirmance,  properly  chargeable  with  interest  during  the  time  he 
withholds  such  money,     (pp.  740,  741.) 

DECREES.— PROCEEDINGS  FOR  CONTEMPT  were  the 
original  mode  of  enforcing  decrees,     (p.  742.) 

JUDGMENT.— EXECUTION  IS  THE  USUAL  METHOD  of 
carrying  into  eftect  a  decree  requiring  a  defendant  to  pay  money 
into  court,     (p.  742.) 

0.  P.  Davis  and  Kobert  Ryan,  for  the  appellant. 

Stephen  L.  Geisthardt,  contra, 

*^  POUXD,  C.  Stuart  and  another  brought  a  suit  in  the 
nature  of  a  creditor's  bill  against  Henry  Burcham,  Hannah  S. 
Burcham,  and  Jacob  Rocke,  alleging  that  plaintiffs  were  judg- 
ment creditors  of  Henry  Burcham,  that  the  latter  had  made 
fraudulent  transfers  and  assignments  of  certain  moneys  in  the 
hands  of  the  defendant  Rocke  to  defendant  Hannah  S.  Bur- 
cham, and  that  plaintiffs  had  liens  upon  the  fund  in  the  hands 
of  Rocke  by  reason  of  garnishment  proceedings.  The  court 
found  for  the  plaintiffs,  held  the  assignments  invalid,  gave 
ihe  plaintiffs  liens  on  the  moneys  held  by  Rocke  in  the  sum  of 
six  hundred  and  seventy-nine  dollars  and  sixty-one  cents,  and 
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^i-iuti-L-J  liwLke  to  pay  tliat  sum  into  court  fortliwith.     To  this 
;;docree,each  of  the  defendants,  which  would  include  Eocke,  ex- 
-  >,  pepted,  and  the  record  contains  a  mandate  from  this  court  from 
'  '•  5vlych  it  -^appears  that  each  of  the  defendants,  who  are  specifi- 
cally-named,  were  appellants  in  an  appeal  from  said  decree 
'  v-.-probc'cutcd    in  this    court,  which    resulted    in  an    aflirmanee: 
\  .Jft'fShiart'v.  Burcham,  50  Neb.  823,  70  X.  W.  383.     Upon  filing 
j^-.|of^'the    mandate,    Eocke   paid    said  sum  of    six    hundred  and 
^'■/^^^^'.-.'peventy-ninc  dollars  and  sixtv-one  cents  into  court,  whereupon 
/:^/:,:vthe-'plaintilfs  moved  for  execution  to  collect  interest  since  the 
v-?iv?]^tp?of  t^he  decree  and  costs  in  the  supreme  court.     This  mo- 
\"'^C-Vs'ti<^n'-,was,  granted  and   such  execution   ordered,  and  Eocke  has 
-;;".'.■.  "-."'jbrought  "the  cause  here  once  more  by  way  of  appeal  from  this 
,;.'  V*^vi.4rulmg..  _-     ,,^^  .  ^.     _ 

.>*||5j*'|"Three*  rea^sons  are    urged    why  the  motion    for  execution 

*'„j:yj:'!is_hbuld  not  have  been-  granted.     In  the  first  place,  it  is  said 

^!,^*:*that''as  the  original  decree-  was  silent  as  to  interest  *®  upon 

'X^4  "^'t-th'^'sum  ordered  to  be  paid  into  court,. the  action  of  the  court 

'''\  "V^?yt)sequently,  in  directing  execution  to  collect  interest  thereon, 

'  -I'^amounted  to  an  amendment  of  the  decree,  and  was  not  permis- 

,  -vsible  after  expiration  of  the  term  at  which  decree  was  rendered. 

If 'it  was  necessary  for  the  "'decree  to  provide  for  interest  in 

,  case.the'Siini  ordered  to  be- paid  was  not  so  paid  in,  this  would 

.'/be  a»  tenable' objection.  ' 'But  we  do  not  think  an  express  di- 

^•^'^'Jre.ction' to  that  effejst -was  required.     Section  3,  chapter  44  of 

'"' ^'VC-the    Compikxl  .Statutes,    reads:  "Interest  on    all  decrees  and 

W5|n:*JA.id2:ments.  for  the  payment  of  moncv  ^jiall  be  from  the  date 

+5>v**|'-C0f/lhe/rendition'  thereof  at  the  rate  of  se\cn  dollars  upon  each 

■;-*'*f«f 6n'e:'-hu'ndrcd\dollars  annn.illv  until  tlie  same  shall  be  paid.'* 


^  jjjr^  inigrest  from  the  time  of  rendition  nntil  the  money  was  paid  in, 

''tv-7*^^'ithput*  any  express  provision  therefor.     Hence  the  issiiance 

'A'/fr^i^-^pf^an; execution  to  collect  such  interest  was  not  in  conflict  with, 

•"'"'"i  hbT'did'Tf  add'anvthinc:  to,  the  orisrinal  decree. 

'',W-'-'"-''\yith^trespeQ,t  tbjthe  next  point  raised — namely,  that  Eocke 

""Hhrmiiriiout  w}\s  a^mere  ^stakeholder,  holding  the  money  subject 

/  to  order vof-fjt be  court  for  such  claimant  as  should  ultimately 

bo  fnhnd  entitrpd'thereto,  and  for  such  reason  is  not  chargeable 
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prosecuted  an  appeal  thereirom.  It  has  been  suggested  that  he 
filed  no  brief  on  the  appeal.  We  do  not  think  that  a  material 
consideration.  The  mandate  in  the  record  shows  that  he  was 
one  of  the  appellants.  Instead  of  paying  in  the  money  and 
remaining  neutral,  he  appealed  from  the  decree  which  ordered 
the  money  paid  into  court  and  attempted  to  secure  its  reversal. 
All  claimants  of  the  fnnd  were  parties  to  the  suit  and  his  in- 
terests did  not  require  him  to  take  sides.  He  would  have  been 
protected  *''  amply  had  he  paid  in  the  money.  Having  chosen 
to  withhold  it  and  appeal  from  the  decree,  interest  is  properly 
chargeable:  Oppenheimer  v.  Marr,  31  Neb.  811,  28  Am.  St. 
Eep.  539,  48  N.  W.  818;  Elkhorn  Valley  Lodge  v.  Hudson,  59 
Xeb.  672,  81  N.  W.  859;  Hawley  v.  Tesch,  88  Wis.  213,  59 
K.  W.  670.  In  the  bill  of  exceptions  there  is  a  stipulation  of 
facts  signed  by  all  the  parties,  dated  prior  to  the  decree,  in 
^hich  it  is  set  forth  that  in  the  garnishment  proceedings  Rocke 
was  ordered  to  hold  not  to  exceed  seven  hundred  dollars  sub- 
ject to  further  order  of  the  court,  and  that  he  had  in  his  hands 
six  hundred  and  seventy-nine  dollars  and  sixty-one  cents,  which 
he  held  himself  ready  to  pay  to  such  persons  as  the  court  might 
decree  to  be  entitled  thereto.  This  stipulation  shows  upon  its 
face  that  it  was  made  for  the  purpose  of  the  trial  at  which  the 
original  decree  was  rendered.  But  counsel  contend  that  it 
■conclusively  establishes  Eocke's  position  as  a  mere  stakeholder, 
and  that  the  order  allowing  execution  for  interest  is  contrary 
to  the  order  to  hold  not  exceeding  seven  hundred  dollars  dis- 
closed by  the  stipulation.  This  stipulation  was  not  all  that  the 
court  had  before  it  in  ruling  on  the  motion.  It  also  had  its 
•own  records,  of  which  a  transcript  is  before  us.  These  records 
showed  a  decree  subsequent  to  the  stipulation,  in  wiiich  Eocke 
was  ordered  to  pay  into  court  the  money  which  he  st-ated  he 
held  subject  to  its  decree,  which  was  a  less  sum  than  that  di- 
rected to  be  held  by  the  order  in  the  garnishment  proceedings. 
They  showed  that  instead  of  complying  with  this  decree  he 
appealed  from  it.  The  three  orders  are  in  entire  harmony — 
one  directing  the  money  to  be  held  till  further  order;  the  next, 
furnishing  such  further  order  by  directing  it  to  be  paid  in;  the 
next,  granting  execution  for  the  interest  from  the  date  at  which 
he  should  have  paid  in,  pursuant  to  the  statute  fixing  interest 
on  judgments.  The  stipulation  that  Eocke  held  subject  to  the 
order  of  the  court  prior  to  its  decree  cannot  control  the  decree 
ordering  the  money  paid  in,  especially  as  the  decree  was  ren- 
derod  in  part  on  the  stipulation,  and  he  has  appealed  therefrom 
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and  procured  a  review  and  affirmance  of  it  in  this  court.     Con- 

(cding  tliat.,^*,  he  occupied  a  neutral  position  originally,  and 

..that  the  parties,  including  himself,  so  stipulated  at  that  time,. 

*  ,/.!;;he~;ceascd  to  do  so  when,  instead  of  complying  with  the  decree 

..•'}' wliich  took  him  at  his  word,  he  appealed  therefrom. 

•?-v^  ..'Anpther  point  is  made  to  the  ell'ect  that  contempt  proceed- 

\',.^'''jngi,-not  execution,  afford  the  proper  remedy.     Proceedings 

''i''Vj'^oi';99Titempt  were  the  original  mode  of  enforcing  decrees,  and 

-„ '-'we  .should  not  wish  to  hold  that  they  may  not  be  had  even  to 

decrees  for   payment  of   money  in  some    cases  at  the 

•    time.     But  the  more   direct  remedy  of  execution  has 

on  the  usual  method  of  carrying,  decrees  into  effect,  and 

-  entirely  proper  in  such  cases  as  this. 

'  1^  p  f  n^-t.-^  of  tlie  former  appeal  to  this  court,  the  order 

'Die    mandate  recites  an    aHirmance  of  the 

(icvTCO   "at  tlie  co^ts   of  said   defendants,"   of  whom 

'-''lamed  as  one,  and  directs  execution.     If  the  record 

^'in  setting  forth  that  Kocke  excepted  to  the  decree, 

'  ^'^'-  in  naming  him  as  one  of  the  appellants  and  one 

its  a<rain=;t  whom  judgment  for  costs  was  ren- 

Mio  aivl  timely  mea-ures  should  have  been  taken  to  ob- 

"• '  tion. 

>mmended  that  tho,,decree  ,be  afllrmed. 

.^    Oldham-' and"  Sedirwick,  CO.,  concur.^ 

^    '■;''  By'the    Court.     For   the    reasons   stated    in  the    foregoing 
'  '  ,'/|?.opinion  ,the  judgment  of- the  "district  court  is  affirmed. 


'■tv,i^X"3'ji'dgments  donot  Carry  Interest  at  the  common  law.     Its  allow- 


Brown,  7  "NVyo.  404.  75  Am.  St. 

bear    interest   only    from    the 

.*t'he"y.%re  "entered  and  signed,  and  not  from  the  date  of  the 

';  :v^:  Vverd-i(4;r  GiJe^nsey  v.-  Phinizy,  113  Ga.  89S,  84  Am.  St.  Rep.  270,  89 

■     ,  *--'''S;*E.'"402.'?  Judgments  penal  in  tlu>ir  nature  do  not  bear  interest: 

,».>  .'i;eoi)re  v.'SutYer'St  Ky.  Co.,"r29  Cal.  515,  79  Am.  St.  Rep.  137,  G2 

,-^lC'Eac:-104>tVV'';^'--'  ^-v- 

-''"fit-        f-      ■^p^ 


.  V  ■ 


-*i. 


■"/  "^t> 


:f;'^^ 
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STATE  V.  HELDE^TBEAND. 

[62  Neb.  136,  87  N.  W.  25.] 

CONSTITUTIONAL  LAW— CRIMES— ORAL  EVIDENCE.— 
At  the  time  the  constitution  was  adopted,  a  person  accused  of  crime 
had  no  inherent  right  in  all  instances  to  establish  his  defense  by 
oral  evidence,     (p.  745.) 

CONSTITUTIONAL  LAW— ORAL  EVIDENCE.— The  term 
"due  process  of  law"  does  not  imply  an  inherent  right  on  the  part 
of  litigants  to  offer  oral  evidence  in  support  of  their  causes  of 
action  or  defenses,     (p.  745.) 

CONSTITUTIONAL  LAW.— A  PERSON  HAS  NO  FROP- 
ERTY  or  vested  interest  in  any  rule  of  the  common  lavy.     (p.  745.) 

A  PERSON  HAS  NO  VESTED  RIGHT  IN  ANY  PARTICU- 
LAR REMEDY,     (p.   745.) 

THE  LEGISLATURE  HAS  AMPLE  POWER  TO  CHANGE 
RULES  OF  EVIDENCE,     (p.  746.) 

PUBLIC  POLICY.— In  the  absence  of  constitutional  inhibi- 
tion, the  legislature  may  make  any  act  a  crime,  whether  moral 
tm-pitude  is  involved  in  such  act  or  not.     (p.  746.) 

THE  INTENT  TO  VIOLATE  A  LAW  IS  PRESENT,  when  a 
person  commits  an  act  prohibited  by  statute,     (p.  746.) 

IN  THE  ABSENCE  OF  CONSTITUTIONAL  RESTRIC- 
TION, THE  WISDOM  and  expediency  of  a  law  is  solely  for  the 
determination  of  the  legislature,     (p.  747.) 

TITLE  OF  ACT.— THE  FACT  THAT  THE  LEGISLATURE 
CHOSE  A  TITLE  MUCH  MORE  COMPREHENSIVE  than  the 
matter  covered  by  the  body  of  the  act  does  not  render  the  act  un- 
constitutional as  not  being  clearly  expressed  in  its  title,     (p.  747.) 

THE  TITLE,  "AN  ACT  TO  PREVENT  THE  FRAUDU- 
LENT TRANSFER  OF  PERSONAL  PROPERTY,"  FAIRLY  IN- 
DICATES the  scope  of  an  act  which  refers  solely  to  transfers  by 
mortgagors,     (p.  747.) 

James  H.  Van  Dusen,  W.  A.  Stewart,  Warrington  &  Stewart, 
and  H.  M.  Sinclair,  for  the  state. 

George  C.  Gillan  and  E.  A.  Gook,  contra. 

^^''  NOEVAL,  C.  J.  An  information  was  filed  in  the  court 
below  charging  one  Jess  B.  Heldenbrand  with  violating  section 
9,  chapter  13  of  the  Gompiled  Statutes,  by  selling  mortgaged 
personal  property  without  the  written  consent  of  the  owner 
and  holder  of  the  debt  secured  by  the  mortgage.  A  demurrer 
to  the  information  was  interposed  by  defendant,  which  was 
sustained  by  the  court,  and  the  prosecution  dismissed.  The 
county  attorney  has  brought  the  record  here  under  the  provi- 
sions of  section  515  of  the  Griminal  Code. 
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-Kiturc  pas.-^ed  an  act  "to  i:)revent  tlie  fraudu- 

iiM--on,il  y)roperty"' :  Ses<.   Laws    ^^^  1877,  p. 

'e  it  a  felony  to  sell,  transfer,  or  dispose  of 

_"  i-iMi,ii  iMi'|M  ii\  covered  by  a  mortgage  during  the  existence 

.of  the  lion  or  title  created  thereby  without  the  consent  of  the 

.  ,;'c^^,' mortgagee.     The  legislature  of  1889  amended  this  statute  so 

-".  ^'' '''*>• '""as  to  read  as  follows:  "That  anv  por=;on  who,  after  havins  con- 

,  .^l.-kii^^i'-vf^^  I'd,  mn-  article  of  personal  propciiv  to  another  by  mortgage, 

5^'^"  5,i^b'>ill.  during  the  exi=itence  of  tlu^^ln'ii  or  title  created  by  such 

^'Iff'^'^niortirano,  sell,  transfer  or  in  anv  manner  dispose  of  the  said 

■'f'-j'':fiJffV.P^^Q.P^Vv^'^V^''^^yy  or  ^'^y  P''^i"t  thereof,  so  mortgaged  to  any 

^v''y,.';t*I"P'ersori"or  body  corporate,  without'^iirst  procuring  the  consent 

''f'^'''^v'?-'^;i-nt^y?iting^6f  the  owner  and  holder^ of  the  debt  secured  by  said 

-  ,v\i'-*'jt  !|n'p£tgage,', to',  any,  such    sale,  transfer,  or    disposal,  shall    be 

-^c-VSz-deeme^d' guilt\;'of"a  felonv,  and  upon- conviction  thereof  shall 

^'-^f':|>,«^^^bp^ 'fiii-edv in  anv 'sum  not  less  than  one  hundred  dollars,  or  im- 

1\ '>■??•> 'Ip'risoried  in'the  p'enit'entiarv  for  a  term  not  less  than  one  year, 

•>'''^.^^®;^nor,  mdje^thari^ten  years,  or  botli  fine  and  imprisonn^ent,  at 

.•<^^S4?^i''tli^%^"iscfeti6n 'of  Hhe'  cou'        ^  Laws    1889,  c.  35.     This 

"■''"  ',  f'J'ameridatorv.act  is  carried  inio  me  Lompiled  Statutes  as  section 

"'"  '.V'  O'fclTapter  12.-    The  di'^triet. court  held  that  this  act,  so  far  as 

'" '"^it  declared  ,it-a>rime  for  the  morto^airor  to  sell  the  mortgaged 

7X',chatteh  'Svithout  the  consen't  iii' writing"  of  the  owner  of  the 

v't^!^de"bt;'wa^. an  attempt  to"  deprive  a  person  charged  with  violat- 

,.^*fing'the'act  of  the  riirht  to 'adduce  oral  tc-timony  in  favor  of  his 

i,  ^"^^Ki'nnocencCj^and  for  that  reason  was  viol.it ive  of  section  3,  article 

'^;^%J^''|'>of-the  constitution  of,  this  state.     Further,  that  the  act  at- 

-.l\>:*t^"^' tempted  to  create  a  crime  where  no  criminal  intent  exists,  and 

./'<^-'^1::„.isVas:ainst  public  policy  and  void.     J  here  are  other  questions 

5  ',''-s$''ivJaTffuo'd,bv  counscl.^• 

*;^;'.'^y'«;<\>^\yeUhink  ,_the  first  rca-on  a--igned  not  tenable.     Section  3, 

^?^?^%'t'^ar>inl(\*ii  6T'.the.'con«titution  read>  as  follows:  "No  person  shall 

'r%>'v*^]  '.erty,  or  property,  without  due  process  of 

,'v.-'^fJv\V'  >i-    '1=  a  por-on  charged  with  this  offense 

.  --^P^-'-'^^  that  he  had  the  written 

■'/i''^'".  '  'f  the  debt — and  in  such  case  the  writing 

,:il-]'  \o  bo-t  evidence — he  would  be  deprived 


.'•*j>. 


''/j;^;4v"  .mg  assumed  that  at  the  time  the 

'-' '-'"  ■  I!  ii  person  accused  of  crime  had  an  in- 

-ViVos  to  establish  his  defense  by  oral 
y^^eyub  't  such  time  such  right?     Manifestly 

'      ^^+''  'ii  violating  a  law  requiring  a  license 

'rial,  if  charged  with  doing  the 
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business  requiring  a  license,  or  account  for  his  failure  to  pro- 
duce it.  One  charged  with  forgery,  if  his  defense  consists  of 
iin  admission  that  he  affixed  the  signature  which  he  is  accused 
■of  falsifying,  but  the  act  was  authorized  by  a  written  power  of 
attorney,  must  produce  the  paper  writing,  or  account  for  its 
absence.  In  many  actions  under  the  statute  of  frauds  or  the 
statute  of  limitations  causes  of  action  or  defenses  must  be  sup- 
ported by  paper  writings.  Many  other  instances  may  be  readily 
recalled  by  the  curious  wherein  both  civil  and  criminal  actions, 
causes  or  defenses  must  be  made  out  by  writings.  It  cannot 
then  be  said  that  it  was  the  intention  of  the  constitution 
builders  that  in  all  cases,  either  civil  or  criminal,  the  defend- 
ant should  have  the  right  to  offer  oral  evidence  in  his  defense. 
The  term  "due  process  of  law"  employed  in  that  section  of  the 
constitution  cannot  then  be  construed  to  imply  an  inherent 
right  on  the  part  of  litigants  to  offer  oral  evidence  in  support 
of  their  causes  of  action  or  defenses.  If  this  were  not  so,  ihcn, 
in  the  language  of  counsel  representing  the  state,  the  follow- 
ing results  would  follow:  "There  could  be  no  amendments  to 
the  law;  the  legislature  could  make  no  new  laws,  especially 
those  creating  new  and  different  offenses;  the  legislature  could 
not  regulate  or  change  the  procedure  in  criminal  cases;  could 
not  prescribe  rules  of  evidence;  in  short,  could  do  nothing  ex- 
cept those  things  especially  mentioned  or  granted  to  it  by  the 
constitution."  Manifestly,  this  cannot  be  the  law.  The  con- 
stitution did  not  have  the  effect,  on  its  adoption,  to  petrify 
the  social  structure.  The  purpose  or  intent  of  its  adoption 
w^as  not  to  preclude  legislation,  except  in  certain  ^'^^  specified 
instances,  where  the  power  of  the  legislature  for  harm  is  ex- 
pressly and  impliedly  restricted.  It  was  not  intended  that  the 
common  law  should  thenceforth  continue  to  the  end  of  time, 
unaltered  by  legislative  action.  If  such  had  been  the  inten- 
tion, a  legislative  branch  of  the  state  government  would  have 
been  a  superfluity.  One  of  the  main  purposes  for  which  that 
branch  of  government  is  created  is  that  the  common  law  may, 
from  time  to  time,  be  changed  or  abrogated  in  those  instances 
wherein,  by  reason  of  changed  social  conditions,  or  other  rea- 
sons, it  may  become  ineffectual  for  the  preservation  of  public 
or  private  rights.  "A  person  has  no  property,  no  vested  in- 
terest, in  any  rule  of  the  common  law":  Munn  v.  Illinois,  94 
TT.  S.  113,  134.  Neither  is  there  such  a  thing  as  a  vested  right 
in  any  particular  remedy.  Plainly,  also,  rules  of  evidence  may 
be  as  readily  changed  as  rules  of  conduct.     The  constitution 
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t  the  right  of  the  Icgi^-lature  to  change  such.     It 

"     .;  ,    ,    ,  ,  ,.  ,,i  m  a  certain  condition,  and  left  them  to  be  changed 

.\'rb\  iho  logishature  as  it  might  see  tit,  so  long  as  no  prohibition 

.  'vC    of  that  instrument  was  infringed.     It  is  neither  expressed  nor 

■'f^y  /implied  therein  that  rules  of  evidence  bhall  not  be  changed  or 

-  • .  .  abrogated ;  neither  is  it  expressed  or  implied  that  in  all  cases, 
..  -  ',,\;  either  criminal  or  civil,  por.-onb  shall  have  the  unimpeded  right 
,  '-.v,ir"to'o=tablish  their  contentions  by  oral  evidence  in  the  courts. 

'^%.  ;>''"  '.'\v  attacked  prohibits  a  mortgagor  from  disposing  of 

' '  \ ''^'~ 'i'^i  'u^aged  property  without  the  consent  in  writing  of  the 

.  /<'\-yi  r  holder  of  the  debt.     Such  consent  is  essentially  in 

'.,*';';.  VH'the.'iiature  of  a  license.  When  granted,  the  mortgagor  may 
^',- ^-'T- Vlawfully-do  what  without  it  is  forbidden.  Individuals  are  pro- 
V'  ■  J^t/'j-liibited  from  disposing  of  certain  articles  of  merchandise,  un- 
' ''.l^/yyess^authorized  in  writing  by  the  proper  authorities  so  to  do. 
'^.:i .^t^'i^^A'^-jiieTsbn  accused  of  violating  a  law  requiring  a  license  for  the 
o  {>'~^:-36ale\c)f  his  "wares    establishes  his  innocence  by  producing  the 

'''■^■■J'^f:!<^'written  consent  of  the  proper  officials.     In  the  case  at  bar,  the 

-  ■'  -'f'V'ti'-aceu'sed    is  prohibited    from,  disposing  of    this  property  very 

'--Isj-'much 'as  are"  individuals  ])rohibited  from  dealing  ^^^  in  certain 
" 'X'CommlKTit'ios.     Uo  >  m  V>-li1)li^li   his  innocence  in  very  much 

, '  the  same  .manner 
'     .'requirement 'due  proc 

/^harsh  restrictions  at't 

^  -^dealer  or  the  auctiom 

'"li^^-ships  attaohcf"'  '-  '^^  ' 
-- .-    -^i  ,1  ' 
-.->lc'nicnts,  ,  We  i 

"''t"'»*"vent  a''pcrsor 
^  J,  'r%/4troduemg  or> 
"■^-'iW^'i'f  h'  t-o=i 
-^-^t  -.ho.  ncvc'r 
^''';/-opaid,_..an(l 

-;...'  ;it  -IS  -no.t 
/■  ;.i^{!yin-/such  ri 
'  ./.■'*intont"^,l:(\ 
.     -i  jTot.r's^top--' 
--'^"\p'olir>v7!- 
._'the  jnib'' 
true  thai 
make-  it  a  c;, 
merely  nula^'; 


r^.     Why,  then,  is  not  such 

There,  are  no  unnecessarily 

As  well  might  the  liquor 

m  complain  of  the  hard- 

*^' "        ,\\\\ii  (111  iji  their  particular  employ- 

1-''  no  doubt  that  it  is  due  process  of 

-latule  under  consideration  does  not  pre- 

rted  for  violating  its  provisions  from  in- 

•ice  in  his  defense,  as  he  may  show  by 

at  he  did  not  di'^poso  of  the  property,  that 

mortgage,  or  that  tlie  debt  had  been  fully 

created  by  the  mortgage  discharged. 

^^  it  the  law  is  against  public  policy,  because 

be  proved  or  pleaded  that  the  accused 

'actuated  in  di=jpo<?ing  of  the  property  by  an 

^I'o  owner  or  holder  of  the  debt.     We  shall 

into  the    meanincr  of    the  term  "public 

'lid  go  far  to  find  better  evidence  of 

U  of  the  legislative  body.     If  it  be 

_  mu<t  accompany  an  act  in  order  to 

'   body  of  laws,  those  which  are 

'  1  per  =e,  must  likewise  be  swept 
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from  the  statute  books.  So  long  as  there  is  no  constitutional 
inhibition,  the  legislature  may  make  any  act  a  crime,  whether 
moral  crookedness  be  involved  in  such  act  or  not.  When  de- 
fendant sold  this  property  without  the  written  consent  of  the 
owner  of  the  debt,  if  he  is  guilty  of  such  act,  the  intent  to 
violate  a  law  was  present,  quite  as  certainly  as  it  Mould  be  had 
he  merely  shot  a  quail  in  the  closed  season.  In  neither  of  the 
acts  would  moral  turpitude  be  involved,  but  in  each  a  criminal 
act  would  be  committed,  for  in  doing  the  act  is  implied  the 
intent  to  defy  the  "thou  shalt  not"  of  the  legislature:  State  v. 
Hughes,  38  Neb.  366,  56  X.  W.  982.  Whether  or  no  this  act 
was  a  wise  **2  rule  of  action  is  not  for  this  branch  of  gov- 
ernment to  decide.  There  being  no  restriction,  express  or  im- 
plied, in  the  fundamental  law,  upon  the  legislature  in  such  in- 
stance, its  expediency  was  solely  for  the  determination  of  that 
body,  not  of  this. 

Again,  it  is  urged  that  the  law  is  unconstitutional,  for  the 
reason  that  the  act  of  1877  was  not  clearly  expressed  in  its 
title,  and  that  the  present  section,  which  is  amendatory  of 
that  act,  is  not  germane  to  the  subject  matter  of  the  oriuiiial 
act.  The  title  of  the  act  of  1877  is,  "An  act  to  prevent  the 
fraudulent  transfer  of  personal  property."  The  title  of  the 
act  is  extremely  broad.  Indeed,  it  is  much  more  comprehensive 
than  the  act  itself.  The  latter  refers  solely  to  transfers  by 
mortgagors,  whereas  under  the  title  all  transfers  of  personal 
property,  the  effect  of  which  would  be  to  work  a  wrong  or 
fraud  upon  some  other  party,  might  have  been  included.  A 
law  is  not  necessarily  void  because  its  title  is  comprehensive: 
Paxton  etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  45  Neb.  884, 
50  Am.  St.  Rep.  585,  64  N.  W.  343;  State  v.  Bemis,  45  Neb. 
724,  64  N.  W.  348 ;  Van  Horn  v.  State,  46  Neb.  62,  64  N.  W. 
365.  A  title  may  be  general,  yet  not  necessarily  void  on  that 
account.  "An  act  to  amend  the  Code  of  Civil  Procedure" 
has  been  upheld  by  this  coiirt:  Catling  v.  Lane,  17  Neb.  80, 
22  N.  W.  543.  The  mere  fact,  however,  that  the  legislature 
chose  a  title  much  more  comprehensive  than  the  matter  cov- 
ered by  the  body  of  the  act  cannot  be  objectionable.  If  the 
title  were  more  narrow  than  the  act,  then  complaint  might 
well  be  made  that  the  constitutional  inliibition  was  invaded. 
The  title  in  question  is  doubtless  not  so  appropriate  a  one  ns 
might  have  been  chosen,  but  we  think  it  fairly  indicates  the 
scope  and  purpose  of  the  act,  and  that  a  person  reading  it  might 
expect  legislation  of  this  character  in  tlie  body  of  the  act: 
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-  <.,fo  vy'r.cM.^,   1;  Aeb.  724,  4  X.  W.  348.     The  usual  con- 

iice^of' transfers  of  property  covered  by  chattel  mortgage 

\i3  t(j  \\'(n-k  a  wroiig  or  fraud  upon  the  person  holding  the  mort- 

■^■^age,  for,  being  of  a  movable  nature,  it  is  diHieult  to  trace  it 

,;-f foiii'  one  person  to  another.     A  transfer  of  cattle  by  a  mort- 

■ '  '  ■  ;•  resident  in  Nebraska  to  a  ^^"^  person  resident  in  Chicago, 

on,'  or  Berlin  would  certainly  be,  in  effect,  a  fraud  upon 

To  holder  of  the  deljt,  whether  the  mortgagor  intended  it  so 

''i'— -  not. 

'iher  que-tions  of  law  are  argued  in  the  able  brief 

"\](  fondant,  which,  in  the   interest   of  brevity,  we  do  not 

'•il  it  necessary    to  discuss    at  length.     We    have  examined 

with  care,  and  are  of  opinion' that  they  are  not  well  taken. 

.  lio  exceptions  are  sustained. 


The  Legislature"  inay,..;Clian'g'e  Remerlies  or  forms  of  procpdnre. 

It/it  cannot  deny  'a.  roihcdy  onlircly:  Mattson  v.   Astoria,  39  Or. 

7.7:  G.^  Pac.    10G6.  87  Am.,  St>.  Hop.  GS7,  and    cases    oitod    in    the 

"os<-rof(rence  note    theroto.      Sep,  also,  Dan  forth  v.  Groton  Water 

.  .  17S  Mass.  472.  m  Am!'  St.-  Kep.  495,  59  N.  E.  103.3.     If  a  riglit 

'.  action  .'sprinjrs  from  the  principles  of  the  common  law,  it  is  not 

iiilK't(Mit  for  the  legislature  to  al)olish  it:  Wil.son  v.  Simon,  91  Md. 

so  Am.  St.  Rep.  427,  45  Atl.  1022.     A  purely  statutory  right,  how- 

V  vor.  niav  be  taken  awav  entirelv:  Relyea  v.  Tomahawk  Paper  etc. 

'Co...  102  "Wis.  301,  72.Am..  St.  Rep.  878,  78,  N.  W.  412. 

One    has  no    Vested  ,Right  iri;   the    Rules  of    Evidence.     They 

'I'tain   to   the   remedy   and   therefore   are   subject  to   modification 

,iid  control  by  the  legislature:"  Meadow'croft  v.  People,  163  111.  56, 

.  r,l.Am.  St.  Rep.  447,-45  N.,E.-'303;  ChTcago  etc.  R.  R.  Co.  v.  Jones, 

:-.1l9  111.  36i;  41  Am..'^St-:>' Rep.  278;  37  N.   E.  247.     There  are   fixed 

''^;'l)Ounds,   however,  "to 2'the  power  of^  the  legislature  in  this  respect 

■••'fwhich  must  not  be  transcended:- I..arson  v.  Dickey,  39  Neb.  463,  42 

^  nu  St.  Rep.  595,  5S':N.  W.  107. 

The  Wisdom,  Policy,  and  Expediency  of  a  Statute  Is  purely  a 

Mc^^tion  of  legislative  discretion  uot  reviewable  by  the  courts:  State 

S.-hlitz  Brew.  Co.,- 104  Tenn.'715,  78  Am.  St  Rep.  941,  59  S.  W. 

Power  of  the  Legislature  to  Declare  Acts  Criminal  is  con- 
'lie  uionographic  note  to  Booth  v;  People,  78  Am.  St.  Rep. 

es  of  Statutes,  in  respect  to  their  sufficiency  under  the 

al  r<'<iuiremeut.s,  are  considered  in  the  monographic  notes 

"  .  npie.   04   Am.   St.   Rep.  70-107;  Crookston   v.   County 

1.  St.  Rep.  456-486;  Lewis  v.  Dunne,  86  Am.  St.  Rep. 
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MAELEY  V.  STURKETIT. 
[G2  Neb.  1G3,  86  N.  W.  1056.] 

MORTGAGE.— A  HOMESTEAD  ENTRYMAN  ON  GOVERN- 
MENT LAND,  whose  right  is  never  perfected  into  either  a  legal  or 
equitable  title,  has  no  title  to  the  land  which  he  can  encumber  by  a 
mortgage  executed  thereon,     (p.  750.) 

MORTGAGE.— THE  HEIRS  OF  A  DECEASED  HOME- 
STEAD ENTRYMAN  ON  GOVERNMENT  LAND,  who  perfect 
title  in  themselves,  receive  the  land,  not  from  their  ancestor,  but 
directly  from  the  government,  and  upon  the  issuing  of  the  patent 
they  become  possessed  of  the  full  legal  and  equitable  title,  free  from 
any  mortgage  lien  sought  to  be  created  thereon  by  the  entryman  in 
his  lifetime,     (p.  750.) 

C.  L.  Gutterson,  for  the  appellant. 

James  B.  Smith  and  James  Leavitt,  contra. 

i<»  HOLCOMB,  J.  To  a  petition  in  equity  for  the  lore- 
closure  of  an  alleged  lien  of  a  mortgage  on  real  estate  a  de- 
murrer was  interposed  and  sustained.  The  correctness  of  the 
ruling  on  the  demurrer  is  challenged. 

The  sole  and  only  qtiestion  raised  by  the  demurrer  is  the 
validity  of  the  lien  claimed  by  virtue  of  the  mortgage  on  the 
real  estate  described  therein.  The  petition  discloses  ^®*  that 
the  mortgage  was  executed  by  a  homestead  claimant  after  entry 
made  under  the  United  States  public  land  laws  relating  to 
the  acquisition  of  title  to  government  lands  as  a  homestead 
of  the  entryman.  It  is  alleged  that  the  mortgagor  was  occupy- 
ing the  land  under  a  government  homestead  entry  at  the  time 
of  the  execution  of  the  mortgage ;  that  the  mortgage  was  given 
to  secure  a  loan  for  money  advanced  to  make  improvements 
on  the  land  and  for  necessary  living  expenses  of  the  claimant 
while  so  residing  on  his  homestead;  that  he  died  December  16, 
1896,  and  that  his  heirs  at  law,  naming  them,  on  February 
15  1897,  made  final  proof  on  the  land  as  the  heirs  at  law 
of  the  deceased  entryman,  and  now  claim  the  land  and  in- 
terest therein  as  the  heirs  of  the  deceased.  It  is  not  stated 
in  the  petition  for  what  length  of  time  the  deceased  had  re- 
sided on  and  improved  the  land  prior  to  his  death,  or  other 
facts  from  which  it  could  be  inferred  that  at  the  time  of  his 
death  he  had  complied  with  all  the  requirements  of  the  home- 
stead act  and  become  entitled  thereby  to  make  final  proof  and 
receive  a  final  certificate  and  patent  therefor  from  the  United 
States  government.     From  what  is  stated  in  the  petition,  we 
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iiu,-^   i^nn  I'.mIc  that  at  the  time  of  his  death  the  homestead 
-  entrunan  had  not  fully  complied  with  all  the  laws  relating 
■     ^to  lii'^  homestead,  and  was  not,  therefore,  at  that  time,  entitled 
'to  make  final  proof  and  receive  the  evidence  of  his  title  thua 
■  ^  '  xicquirc^d.     By    section  2291  of    the    Revised    Statutes  of  the 
.  Vnited    States  it  is  provided,  among    other    things,  that  no 
v:.^;^;,<;ertificate  or  patent  shall  ipsue  until  the  expiration  of  five  years 
'  .^'^-'Iroiii  the  date  of  entry,  and  that  if  at  the  expiration  of  said 
f-'i.tiino,  or  at  any  time  within  two  years  thereafter,  the  person 
r/\  making  such  entry,  or,  if  he  be  dead,  his  heirs  or  devisees, 
'Ji;^])r6ve  by  two  credible  witnesses  that  he,  she,  or  they  have  re- 
'-"^^^^'.^sided  upon  or  cultivated  the  same  for  the  term  of  five  years 
"  ■'|^'y'*;Jinhr6diately  succeeding  the  tirrie  of  filing  the  affidavit,  he,  she, 
-;'  -.;  'or>';tliey,  if-  at  that  time  citizens  of  the  United  States,  shall  be 
"  -^^S'^-C'iifitjedto,  a  patent  as  in  other  cases  provided  by  law. 
.f'\/"',f''';'^'*^.*It  is  not    here  necessary   to  consider    the  effect  of  the 
v.;?,c^>"^iiio'r'tgage  on  the  land  had  the  mortgagor,  in  his  lifetime,  fully 
,r-'f^i|j|cb  nip  lied  with  the  law  relating  to  his  entry,  made  proof  there- 
'■"'fty^jR'f  and  had  become  invested  with  the  equitable  or  legal  title 
yV  thereto.   ,  At  the  time  of  the  mortgage  he  had  only  an  in- 
'  chnate    right    thereto.     This    right  was    never    perfected  into 
'oithor  a  legal  or  equitable  title.'    Neither  at  the  time  nor  after- 
ward did  the  mortgagor  acquire  any  title  in  the  real  estate 
v/whio'h  he  could  encumber  by  the  mortgage  he  executed  there- 
,  *,'  'on.     By  the  provisions  of  the  section,  a  part  of  which  is  quoted, 
''  ^,j;i^title  to  the  land  after  his  death  and  when  residence  or  cultiva- 
,/,;j^f,^;,tio'n  was  shown  for  five  years  was  perfected  in  his  heirs  at  law. 
■5^f§^^.!'|]hev,"upon  making^proof  of  the  necessary  acts  in  complying 
.VV*')^"*4i^'-''l^*''^^^G  law  governing  homestead  entries  on  public  lands,  did 
", 'tr,l>,-i-ro t  receive  the  land  from  or  through  their  ancestor,  the  original 
""-^ii^^^-Tcufryman,  but  direct  from  the  government,  which,  upon  the 
'  Vt'''Ju-^"^'"^^"c^  of" the  patent,  possessed  them  with  the  full  and  com- 
\  vl^fi'^efe'legalrand  equitable  title  free  from  any  lien  sought  to  be 
ilVd.  th^ereon  by  the  entryman  in  his  lifetime.     The  mort- 
/e -'is 'entirely  ineffectual  to  constitute  a  lien  as  against  those 
o-/underthe  public  land  laws,  have  fulfilled  the  requirements 
-/as'-tO/the  entry  of  a  deceased  homestead  claimant 
'  'd"'a"'p)itent  to  the  land  included  and  covered  by  such 
■(      nev/vX  \yhite,  5  Neb.  261,  25  Am.  Rep.  487;  Webster 
V    "  '   -.>-"i'  s    OQ.).  loggers  V.  Clemmans,  26  Kan.  522; 

^  o.  394,  22Pac.  781. 

The  den  ..tion  was  rightly  sustained. 


Affirmed. 
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Encumbrances  by  pre-emptors  and  other  claimants  of  public  lands 
are  considered  in  the  monographic  note  to  Wilcox  v.  John,  52  Am. 
St.  Rep.  249-254. 

If  Public  Land  is  taken  by  a  pre-emptor,  and  on  his  death  his 
heirs  complete  his  claim,  they  do  not  take  title  by  descent,  but  by 
direct  conveyance  from  the  United  States:  Wittenbrock  v.  Wheadon, 
128  Cal.  150,  79  Am.  St.  Rep.  32,  GO  Pac.  004. 


LEIGH  V.  GREEK. 
[62  Neb.  344,  86  N.  W.  1093.1 

JURISDICTION.— WHERE  TROCESS  IS  SERVED  BY  PUB- 
LICATION, the  fact  that  the  affidavit  for  publication  was  made 
two  days  before  the  petition  was  filed  will  not  prevent  the  court 
from  acquiring  jurisdiction,  since  no  presumption  of  a  change  in 
the  state  of  facts,  during  such  interval,  can  fairly  arise,     (p.  755.) 

JURISDICTION.— WHERE  THE  STATUTE  IS  SILENT  ON 
THE  SUBJECT,  AN  AFFIDAVIT  FOR  THE  PUBLICATION  OF 
SUMMONS  may  be  made  within  a  reasonable  time  before  the  peti- 
tion is  filed,     (p.  755.) 

AFFIDAVIT  ON  INFORMATION  AND  BELIEF.— Where, 
from  the  nature  of  things,  an  affiant  cannot  have  positive  knowl- 
edge, it  is  sufficient  if  the  affidavit  is  made  upon  Information  and 
belief,     (p.  755.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  SERVICE  BY  PUB- 
LICATION IS  SUFFICIENT  if  sworn  to  upon  information  and 
belief,     (p.  756.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  OF 
SUMMONS  sufficiently  sets  forth  the  cause  of  action  in  a  suit  to 
enforce  a  tax  lien,  where  it  states  that  the  case  is  one  in  which 
service  of  publication  is  authorized  by  statute,  and  in  which  the 
relief  demanded  consisted  in  part  of  excluding  the  defendant  from 
any  interest  in  the  land  d-escribed.     (p.  757.) 

JURISDICTION.— THE  SOLE  PURPOSE  OF  AN  AFFIDA- 
VIT FOR  THE  PUBLICATION  OF  SUMMONS  is  to  enable  the 
court  upon  inspection  to  determine  whether  the  action  is  one  in 
which  jurisdiction  may  be  obtained  by  service  by  publication,  (p. 
757.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  IS 
SUFFICIENT  IF  IT  ADVISES  THE  COURT  of  the  nature  of  the 
action,  and  that  the  action  was  of  such  a  character  that  the  court 
could  acquire  jurisdiction  by  service  by  publication,     (p.  758.) 

IN  EMINENT  DOMAIN  PROCEEDINGS,  THE  WORD 
"OWNER"  includes  any  person  having  an  interest  in  the  land.  (p. 
758.) 

IN  A  STATUTE  PROVIDING  FOR  THE  FORECLOSURE 
OF  TAX  LIENS,  the  word  "owner"  means  the  absolute  owner  of 
the  land,  and  does  not  include  an  attaching  creditor,     (p.  758.) 

JURISDICTION.-WHERE  TWO  COURTS  HAVE  CONCUR- 
RENT JURISDICTION,  that  which  first  takes  cognizance  of  the 


"l'  '    '  '   '  V  N   State  Eeports,  Vol.  89.    [Xebraska^ 

onii^o  h,T5  .tiio  ri<,'lit  to  retain  it  to  the  exclusion  of  the  other,     (p. 

,       .     Wlli:i;i:    Tin-:    REASONS    FOR    A    RULE    CEASE,    THE 
■4o-:lRl'I>Ii  SHOULD  NO  LONGER  APPLY.'     (p.  TtH.) 
'<'}r^^^^  ,-J     THE    LEVY    OF    AN    ATTACHMENT   ON    REAL   ESTATE 
Hs^  C-'^''^""^  ^''^  court  whence  the  process  issuod  neither  actual  nor  con- 
;.'A.-'   vtMi(ti\e  possession  of  the  property,  but  only  creates  a  lien  Ihere- 
'  i\or  of  the  attaching  creditor.'  (pp.  7G1,  7G2.) 
'CKISDICTION.— THE  PENDENCY  OF  AN  ACTION  IN  A 
IIATi  COURT,  and  the  levy  of  an  attachment  on  real  estate 
il    therein,    is   no   obstacle   to    tlie   foreclosure,    in    the    state 
(if  a  tax  lieu  on  the  same  property,  and  a  sale  made  in  pur- 
()!'•  such  action  is  valid  and  binding,  and  will  convey  a  good 
'  ■  "r^r  tl;o  attaching  creditor.,  ,(p.  7G2.) 

.  J  iii;e^  .Mc-rnbo,  and  W."  E.  Green,  for  the  ap- 

^    r'M\\rr>r,l.,.("arlc  \\   McXi?h,  Andrew  H.  Oleson, 
<  ef e,  "and'  Woolw  brtli  &  Mcllngh,  contra. 

i'. l.irr.  0.     On  the  twentv-fpurtli  day  of  Xovember, 

M '  ])avis.  held  the  record   title  to  certain  lands  in 

'  On-  the  daf.e'ni.  1'  Algernon  S.   Patrick 

'on  in  the  di-tru-t  court  of  that  county  and 

f  nttaehniont  to  be*levied  on  said  land.     On 

\prib'-'l'S,S2'rtliC'*ca-o  was  removed  to  the 

'■^^,- wherein-  a  judgment  was  rendered 

I   tlio_  twenty-first  day  of  January, 

■  fale  of  tlie  lands  for  the  satis- 

of  said  order,  on  the  fifteenth 

lands'  were  sold  tO'  Lionel  C.  Burr  by 

marshal,  who.-ie  deed  to  Burr  therefor  was 

^  Jie  office  of  the  clerk  of  Knox  county  on  the 

,iy'of  May,   1894.     On  the  day  tlie  deed  was 

conveyed  the  premises  to  J.  C.  Crawford  and 

■V   warranty    deed,  which   was  recorded  on  the 

'lay  of  !May,  1894.     On  the  twenty-third  day  of 

V  .  ,iwf ord  and  Peters  conveyed  the  land  to  Alvin  L. 

plaintifljn  this  case.     On  the  twenty-eighth  day  of 

■?,  and,  while  said  attachment  proceedings  weie 

rai'itv  deed  to  said  land?,  purporting  to  have 

hy-'Erwin  Davis  to  Henry  A.  Boot  on  the 

• '"•"  il)er,,1880,  was  filed  for  record  in  the  office 

.';^t\'  ^'  <^f  Knox  county.     On  the  twelfth  day  of 

"'fu  pending    in  the    district    court  of 

'^     Ms^ernon    S.    Patrick   was   plaintiff 

ami    I  \.   b'M'.t,  J.  X.  IT.  Patrick,  and  J. 
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M.  Woolworth  were  defendants,  a  decree  was  entered  wherebv 
the  said  deed  from  Davis  to  Root  was  canceled  and  set  aside 
as  fraudulent  and  void,  as  against  the  plaintiff  in  that  case, 
and  whereby  the  title  to  said  land  was  quieted  and  confirmed 
in  said  plaintiff  as  against  said  Root.  In  1891,  several  actions 
were  brought  in  the  district  court  for  Knox  county,  M-herein 
the  Farmers'  Loan  and  Trust  Company  was  plaintiff  and  Tlenry 
A.  Root  and  different  subdivisions  of  the  land  in  controversy 
were  defendants,  for  the  foreclosure  of  certain  tax  liens,  which 
actions  so  taken  together  involved  the  title  to  the  land  in  con- 
troversy in  this  suit.  In  the  same  year  a  decree  of  foreclosure 
was  entered  in  each  case,  and  an  order  made  directing  the 
sale  of  said  siibdivisions,  respectively,  for  the  satisfaction  of  the 
amount  found  due  by  the  respective  decrees.  In  pursuance 
of  these  several  decrees  and  orders  the  lands  were  sold  by  the 
sheriff  of  that  county  to  H.  S.  Green,  the  defendant  in  the 
present  action,  and  deeds  of  conveyance  therefor  were  duly 
executed  and  delivered  to  said  purchaser  by  the  sheriff.  The 
plaintiff'  in  the  present  case  claims  title  to  the  lands,  basing 
his  claim  of  title  on  the  attachment  proceedings  hereinbefore 
mentioned;  the  defendant  also  claims  title  thereto,  basing  his 
claim  of  title  on  the  proceedings  had  for  the  foreclosure  of 
the  tax  liens.  The  present  action  was  brought  by  the  plaintiff, 
Alvin  L.  Leigh,  against  the  defendant,  H.  S.  Green,  to  quiet  his 
title  to  the  land  in  controversy.  From  a  decree  in  favor  of 
the  plaintiff  the  defendant  prosecutes  an  appeal  to  this  court. 
From  the  foregoing  statement  it  will  be  seen  that  both  par- 
ties trace  their  title  to  Erwin  Davis.  The  sole  question  to  be 
determined  in  this  case  is  whether  the  plaintiff  is  **''  concluded 
by  the  proceedings  had  in  the  district  court  of  Knox  county 
for  the  foreclosure  of  the  tax  liens,  by  virtue  of  which  the  de- 
fendant claims  title  to  the  lands  in  controversy.  The  plain- 
tiff assails  those  proceedings  upon  three  grounds:  1.  That  the 
service  was  had  by  publication,  and  the  affidavits  therefor  were 
not  sufficient  to  authorize  service  by  publication;  2.  That  there 
was  no  ease  made  for  proceedings  against  the  land  in  any  of 
said  foreclosure  proceedings,  without  impleading  Algernon  S. 
Patrick,  who  at  the  time  said  proceedings  were  brought  had 
an  attachment  lien  on  the  lands  for  the  satisfaction  of  which 
the  land  afterward  sold;  3.  That  the  proceedings  to  foreclose 
said  liens  were  had  during  the  time  the  land  in  controversy 
was  under  attachment  in  an  action  pending  in  the  circuit  court 
of  the  United  States,  and  for  that  reason  the  proceedings  to 
foreclose  the  tax  liens  were  void. 
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TJie  actions  for  the  foreclosure  of  the  tax  liens  were  brought 

under  article  5  of  chapter  77  of  the  Compiled  Statutes.     Sec- 

'I  I  of  that  article  is  as  follows:  "Service  of  process  in  causes 

')n^tituted.  under  this  chapter  shall  be  the  same  as  provided  by 

,  "  l.nv  in  similar  causes  in  the  district  courts,  and  where  the 

'T  of  the  land  is  not  kno^^^l,  the  action  may  be  brought 

-/-.  against  the  land  it-clf,  but  in  such  case  the  service  must  be  as 

'*'- •^-"  \;<in-  the  case  of  a  nonresident;  if  the  action  is  commenced  against 

/  "  "|c.' a,.person  who  di^claim3  the  land,  the  land  itself  may  be  sub- 

'    '  '^'/"Ptituted  by  order  of  court  for  the  defendant,  and  the  action  con- 

'.-•lOtinued  for  publication."'     In  eaeh.of.the  foreclosure  cases,  the 

,  -^^»;-sul)division  of  the  land  to  be  atrectcd  therebv  was  made  a  party 

■'.)i->as-,pro\ided  bv  the  section  iust  quoted,  and  service  was  liad 

^''?  ?f-.*bv, publication.'    The  afTidavit  in  each  case,  except  as  to  the 

j',i^^Ai\n\]  described,  ■\\hich  varied  according  to  the  subdivision  made 

''h.  v^J'.^'P'^^'^y?-"^^'''^'^  ^"^  follows:     .  ,  -      '  , 

vJ^&-r,«1f  ''In  the  Distnd  Court  of  Knox  County,  Nebraska, 

^--.f^FAKAirU^-    LOW    AM)/i'Kl>T    COM- 

V3. 

vlii:M;V    A    KOOI    and   X.  i:.  ^'Scc.   27,) 

'J    Tvp    3J,  IJaniTG  3  West  Gth  P.  M. 

""'(        -       \  ^  ,      - 

\\  1  .1>  WIT  FOR  PUBLICATION  OF  NOTICE. 

-   ^^-fl^'State  of -Iowa. 
-  ^'j5^*** Woodbury  Coiritv, 

; 'ifi^;.^''V/l5'3I.' J.  Swccley,  being  sworn,  do  state  that  I  am  the  at- 

V".-/'"j.-'^or'^Gy''for^the  plaintiff  above  named;  that  this  case  is  one  of 

-p-  'those' named  in  section  77,  title  5,' of  the  Code  of  Civil  Proce- 

".  "i  K^'^''"dure:  of  the  state  of  Nebraska,  and  is  an  action  relatins  to  real 

'^'V-'propcfty  in  said  state  in  which  the  defendants  have  or  claim 

X>,^f,"a'  IJVn  or  interest,  actual  or  contingent,  and  the  relief  demanded 

"t'-'consi-ts,  wholly  or  partially,  in  excluding  the  defendants  frorn 

-r't  any  "interest "th(>rein ;  that  the  defendant  Henry  A.  Root  is  a 

nnnrc^idont'of  *>~'iid  -tite  of  Nebraska;  and  that  service  of  sum- 

iii')!!- f  aiMiorlit' p   ill   on  him  within  said  state. 

,  "I  fuhlu  r''=iajf  ^tli.'ifthe  owner  of  the  real  estate  involved 

in  said  ai  tion'in,!^  dt^^n-i'iod  ai)ove  is  not  known,  all  of  which  1 

verily  bclicCe  lo  bc'tiuc 

'  ^Vt-'^'Cv'^h-'  -"(Signed)     M.  J.  SWEELEY. 
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"Subscribed  and  sworn  to  before  me  this  28th  day  of  Sep- 
tember, 1891. 

"[Seal]  L.  GREENWOOD, 

"Notary  Public." 

The  plaintiff  insists  that  the  aflldavits  were  insufficient  and 
"for  that  reason  the  court  acquired  no  jurisdiction. 

One  objection  urged  against  the  affidavits  is  that  they  were 
sworn  to  some  two  days  before  the  petitions  were  filed  in  the 
respective  cases.  The  argument  on  this  point,  as  we  under- 
stand it,  is  that  between  the  making  of  the  affidavit  and  the 
filing  of  the  petition  conditions  might  have  changed  so  tliat 
service  might  have  been  had  on  the  defendant  in  this  state, 
or  in  some  other  way,  so  that  the  affidavit  could  not  been  truth- 
fully made  at  the  time  of  filing.  It  is  clear  that  the  law  must 
permit  some  interval  ^*'^  to  elapse  between  the  making  and 
the  filing  of  the  affidavit,  because,  strictly  speaking,  the  two 
acts  could  not  be  simultaneous.  That  being  true,  the  only 
question  that  can  arise  is  what  length  of  time  it  will  permit 
to  elapse  between  the  two  acts.  The  statute  is  silent  on  the 
subject;  hence  the  inference  is  warranted  that  it  will  permit 
a  reasonable  time.  Just  what  will  be  regarded  as  a  reasonable, 
time  this  court  has  not  decided.  However,  in  Armstrong  v. 
Middlestadt,  22  Neb.  711,  36  N.  W.  151,  it  was  held  that  an 
aflidavit  made  one  day  before  the  petition  was  filed  was  suffi- 
cient. But  in  that  case  the  court  expressly  disclaims  any  inten- 
tion to  go  beyond  the  facts,  and  of  holding  that  an  affidavit 
made  several  days  before  the  commencement  of  the  action 
would  be  sufficient.  In  our  opinion,  when  the  petition  is  filed 
within  such  time  after  making  the  affidavit  that  no  presumption 
could  fairly  arise  that  the  state  of  facts  had  changed  in  the 
interval,  it  is  sufficient:  Crombie  v.  Little,  47  Minn.  581,  50 
N.  W.  823;  Snell  v.  Meservy.  91  Iowa,  322,  59  N.  W.  32.  Ap- 
plying this  rule  to  the  affidavits  in  question,  we  do  not  believe 
that  any  presumption  of  a  change  in  the  state  of  facts,  during 
an  interval  of  two  days,  could  fairly  arise. 

Another  objection  urged  against  the  affidavits  is  that  they 
are  sworn  to  upon  information  and  belief.  The  affidavits  con- 
tain the  positive  statements  of  the  affiant  which  are  followed 
by  these  words:  "All  of  which  I  verily  believe  to  be  true.'' 
We  do  not  believe  the  objection  is  well  taken.  Among  other 
things,  the  affidavit  must  show  that  service  cannot  be  had  on 
the  defendant  in  this  state.  In  the  very  nature  of  tilings,  upon 
this  point,  at  least,  the  affiant,  whatever  the  wording  of  the 
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"  jil^'.l.n  it,  (\'ni.in\t.'r  ha\e  positive  knowledge.     That  he  Tnake.-? 

'-  ^'  't.  iii'"it  upon  information   and   bolicf    is   a  necessary 

To  expressly  state  that  which,  ia  the  absence  of 

.^,-ii-     i;  -t.iicmont,  wonld  be  necessarily  implied,  affects  only  tlie 

%'''■(      •!  ."  '1  not  the  substance  of  the  affidavit:  Colton  v.  TJupert, 

'     318,  27  N.  W.  520;  Pratt  .v.  Stevens,  94  N.  Y.  387; 

■    Cornen,  83  X.  Y.  256;  Tlowe  Machine  Co.  v.  Petti- 

\.  Y.  G8.     In  Kansas  such  an  adidavit  has  been  he^d 

\i'.  •^•"'^  but  not  void:  Harrison  v.  Beard,  30  Kan.  532,  2 

In  our  opinion,  an  aflidavit  for  service  by  publica- 

•n  to  upon  information  and  belief,  is  not  for  that 

i~  obiecfion  to  the  aflidavit  is  that  the  matters 

'    ;  I  '  w  II  rant  service  by  publication,  and 

-'  "t .  1  oiMM  acquired  no  jurisdiction  by  such  scr- 

!'on  of  the  statute,  under  w'hich  the  actions  under 

lirnuulit.  hereinbefore  set  out  at  length,  pro- 

■  nist  be  as  in  case  of  nonresidents.     Section 

rivil  Procedure  prescribes  the  manner  of 

■ircsideiits,.  aiul,  -so   far   as   is   material 

.-  as- folhnv-:-,  "SLrvice  may  be  made  by 

f  of '- the^..  following -cases:  1.  In    actions 

I  '"-t',rfifty-second,  and  fifty-third  sec- 

./  n'y/-or\all  of  the  defendants  reside 

In  actions  which  relate  to,  or  the 

'cr.-onal  property  in  this  state  whtra 

,--a  lien  or  interest,  actual  or  con- 

;lu'-relicf  demanded  consists  wholly  or  par- 

,,  ,  ,    , ,  liim  from  any  interest  therein,  and  such  de- 

a  nonresident  of  the  state."     The  actions  mentioned 

'.'52,  and  53,  referred    to    in   the    section   just 

ions  for  the  recovery  of  real  property,  or  of  an. 

-t' therein,  actions  for  the  partition  of  real  prop- 

or.«the  sale  of  real  pr.operty,  under  a  mort;ja:e 

icumbrance  or  charge,  and  actions  to  compel  the- 

;'  iiiue  of  a  contract  for  the  sale  of  real  estate. 

'"■Tode  of  Civil  Procedure  relating  to  the  ath- 

\Vpiibli cation  is  as  follows:  "Before  service 

ublication,  an  affidavit  must  be  filed    that 

'i^'miiTTot  be  made  within  this  state,  on  the 

(1(  fc  '  'i.    served  by  publication,  and  that 

the  ca-i,'-,  ('   ,  '    ~i    0-0  mentioned  in  the  preceding  sectien. 

When  M'  h,.i'^  '   '   •     -".tiled 'the  party  may  proceed  to  make 

6er\  11  e  t'\  .p  '/■  . 
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One  of  the  grounds  urged  against  the  sufTiciency  of  the  ^'^ 
affidavits  is  that  the  object  of  the  action  is  not  set  forth.  Each 
affidavit  contains  the  following  statement:  "This  case  is  one 
of  those  named  in  section  77,  title  5,  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  Nebraska."  In  Majors  v.  Edwards,  36 
Xeb.  56,  53  N.  W.  1041,  this  court  held  that  such  a  statement 
of  the  object  was  sufficient,  although  at  the  same  time  it  inti- 
mated that  the  better  practice  would  be  to  set  out  the  object 
of  the  action  more  fully.  But  it  will  be  observed  that  the  lan- 
guage above  quoted  is  followed  by  the  further  statement,  "and 
is  an  action  relating  to  real  property  in  said  state,  in  which  tiie 
defendants  have  or  claim  a  lien  or  interest,  actual  or  contingent, 
and  the  relief  demanded  consists,  wholly  or  partially,  in  exclud- 
ing the  defendants  from  any  interest  therein."  Plaintiff  con- 
tends that,  assuming  that  the  object  is  sufficiently  stated  by 
gaying  that  the  action  is  one  of  those  named  in  said  section 
77,  the  subsequent  statement  renders  the  affidavit  invalid,  for 
the  reason  that  the  object  thereby  stated  is  different  than  that 
sought  in  the  actions,  and  that  such  statement  being  specific, 
must  prevail  over  the  general  statement.  It  must  be  kept  in 
mind  that  an  affidavit  for  service  by  publication  is  not  required 
for  the  information  of  the  defendant  as  to  the  nature  and  ob- 
ject of  the  action.  The  sole  purpose  of  such  an  affidavit  is  to 
enable  the  court,  upon  inspection,  to  determine  whether  the 
action  is  one  in  which  jurisdiction  may  be  obtained  by  service 
by  publication;  when  it  is  sufficient  for  that  purpose,  it  serves 
the  only  purpose  for  which  it  is  intended. 

The  affidavits  under  consideration,  fairly  construed,  mean 
that  the  actions,  wherein  they  were  respectively  filed,  were  those 
named  in  section  77  of  title  5  of  the  Code  of  Civil  Procedure, 
and  that  the  relief  demanded  consisted  in  part  of  excluding  the 
defendant  Eoot  from  any  interest  in  the  lands  described.  The 
relief  sought  by  those  actions  was  the  foreclosure  of  certain  tax 
liens  on  the  several  subdivisions  of  the  land,  and  the  sale  there- 
of, for  the  satisfaction  of  the  amount  found  due.  In  the  peti- 
tions filed  in  the  several  cases  it  is  alleged  "that  the  owner  of 
t;aid  land  is  not  known,  and  that  the  defendant  ^^^  Henry  A. 
Root  has,  or  claims,  some  interest  therein."  The  prayer  of 
each  in  part  is  for  the  adjudication  that  plaintiff's  tax  lien 
is  a  first  lien  on  the  land,  and  that  the  deed  issued  in  pursuance 
of  such  proceedings  be  an  absolute  bar  against  each  and  all 
of  the  defendants,  and  for  such  other  and  further  relief  as 
may  be  deemed  equitable  in  the  premises.     In  our  opinion^  the 
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affidavits  were  piifTicicnt  to  advise  the  court  of  the  nature  of 
the  actions,  and  that  the  actions  were  of  such  a  character  that 
it  coukl  acquire  jurisdiction  by  service  by  publication.  It  fol- 
lows, therefore,  that  the  affidavits  were  suflieiont  for  all  pur- 
po-cs,  e.-pccially  when  assailed  in  a  collateral  proceedinix. 

It  is  argued,  in  support  of  plaintilF's  second  proposition,  that 
at  the  time  of  the  commencement  of  the  actions  to  foreclose  the 
t.ix  lions,  Alflfcrnon  S.  Patrick,  plaintiff  in  the  attachment  pro- 
a  1 1  .]  I'LT-  in  the  United  States  circuit  court,  by  virtue  of  .such 
'proc  ('(>(! Ill <][«;  had  a  lien  on  the  land  in  Controversy  and  was  there- 
fore an  owner  within  the  sections  of  the  revenue  law,  herein- 
-bcfore  quoted :  that  his  lien  was  a  matter  of  record  in  Knox 
,.cnfintv.  and  that,  therefore,  the  plaintiff  in  such  foreclosure 
'.pVi^T(,  'ii'L'"-  li.id  the  means  of  knowledge  of  such  lien;  that 
'^'means"  of  knowledge   being  equivalent  to  knowledge,  the  owner 
.of 'the  land  \\a>  not  unknown  to  the  plaintiff  in  the  actions  to 
fore'clo=:o  the  tax  liens,  and  that  as  the  proceeding  against  the 
'■land  "was    purely  statutory,  and    authorized    only  in  case    the 
'"owner  is  unknown,  the  several  decrees  are  not  binding  on  Pat- 
..rick,  nor  those  claiming  under  the  title  acquired  in  the  attach- 
■'ni'ent 'proceedings.     The  validity  of  the  argument  stated  de- 
pends on  the  meaning  to  be  given  to  the  word  "owner."     Its 
meaning  varies  according  to  the  context.     In  proceedings  in 
the  exercise  of  the  delegated  right  of  eminent  domain  by  a  rail- 
I    I  I  I  omp'any,  the  word  has  been  held  to  include  any  person 
having  any  interest  in  land:  Gerrard  v.  Omaha  etc.  R.  Co.,  14 
•.N"-^b.'270,''l5  N.  W.  231;  Dodge  v.  Omaha  etc.  R.  Co.,  20  N"*b. 
'. "'       '•  N.  W.  936,     In  those  cases  the  meaning  given  to  thfr 
:  \\uni  hy  this  court  would  include  an  attaching  creditor;  but  it 
"is  clear"  from  ^^^  a  comparison  of  the  statutes  regulating  tlio 
,?exercise  of  the  delegated  right  of  eminent  domain  by  a  rail- 
Toad  company  and  the  revenue  act,  that  the  legislature  intended 
''to  pho  the^'word  "owner"  a  wider  meaning  in  the  former  than 
,i"n  tlu^' latter.     In  the  revenue  act  the  word  is  frequently  em- 
.plo\od,  and  always,  in  the  sense  of  absolute  owner.     Fit  ex- 
ample,'it  \)r<>\ !''( -  th.it  real  estate  becoming  taxable  for  the  first 
'  jtjmo  shall  be  listed  to  the  "owner"  thereof;  that  the  "owner'* 
-ot  the  property,  on  the  fir.-t  day  of  April  in  any  year,  sliall  be 
liable  for.  tjie  taxes  of  that  year;  that  the  purchaser  of  property 
on  the  first  daV^of  April  shall  be  construed  the  owner  on  that 
day;  that  land,  eninfri-inj  more  than  one  subdivision,  belong- 
ing to  one   o\\n(>r,"  7n,i\*  ,u  lii-   request,  be  listed   as  one  tractr 
Comp.  Stats.,  c._  I"),  ait.  1,  -(■(^.  13-45.     These  and  many  other 
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provisions  of  the  revenue  act,  clearly  indicate  that  the  legisla- 
ture used  the  word  "owner"  in  the  popular  sense,  the  sense  ia 
which  it  is  understood  by  the  people  at  large;  and  having  em- 
ployed it  in  that  sense  in  the  other  parts  of  the  act,  the  infer- 
ence is  warranted  that  they  used  it  in  the  same  sense  in  the 
sections  providing'  for  the  foreclosure  of  tax  liens:  Tracy  v. 
Eeed.  38  Fed.  69.  At  first  sight,  it  may  seem  anomalous  that 
a  person  should  be  concluded  by  a  proceeding  to  which  he  was 
not  a  party  and  of  which  he  had  no  notice.  But  it  must  be 
kept  in  mind  that  the  procedure  providing  for  the  foreclosure 
of  a  tax  lien  is  a  part  of  the  revenue  system  of  the  state,  and 
that  the  necessities  of  a  government  will  not  always  permit  an 
overscrupulous  regard  for  private  rights.  In  many  states  the 
land  is  sold  and  the  title  of  all  parties  interested  devested  with- 
out any  judicial  investigation  whatever,  but  by  the  purely  minis- 
terial acts  of  the  county  treasurer.  Relatively  speakim:,  our 
procedure  for  the  collection  of  taxes,  including  the  procedure 
under  consideration,  even  when  construed  broadly  as  the  lan- 
guage will  permit,  is  eminently  calculated  to  conserve  the  rights 
of  the  owners  of  property  subject  to  taxation.  In  our  opinion, 
Patrick  was  not  the  owner  within  the  meaning  of  the  statute, 
and  ^•'^'*  the  proceedings  for  the  foreclosure  of  the  tax  lien 
were  in  substantial  compliance  with  the  statute,  and  conclusive 
against  the  whole  world. 

The  validity  of  the  proceedings  for  the  foreclosure  of  the 
tax  liens  is  assailed  on  still  another  ground,  and  that  is,  they 
were  brought,  tried,  and  determined  and  the  land  sold  in  pur- 
suance thereof,  while  the  land  was  subject  to  an  attarhnient 
issued  in  an  action  pending  in  the  circuit  court  af  the  United 
States,  and  for  that  reason,  it  is  urged,  the  proceedings  were 
void,  and  the  deed  executed  by  the  sheriff  to  the  defendant  con- 
veyed no  title.  The  doctrine  of  the  supreme  court  of  the 
United  States  is  that  when  two  courts  have  concurrent  juris- 
diction, that  which  first  takes  cognizance  of  the  cause  has  the 
right  to  retain  it  to  the  exclusion  of  the  other;  that  where 
property  is  in  gremio  legis,  if  it  be  a  court  of  rightful  jurisdic- 
tion, no  other  court  can  interfere  and  wrest  from  it  the  pos- 
session and  jurisdiction  first  obtained;  and  that  a  sale,  under 
an  order  of  one  court,  of  property  in  the  custody  or  posses- 
sion of  another,  conveys  no  title:  G umbel  v.  Pitkin,  124  U.  S. 
131,  8  Sup.  Ct.  Pep.  379;  Heidritter  v.  Oil-cloth  Co.,  112  U.  S. 
294,  5  Sup.  Ct.  Pep.  135;  Freeman  v.  Howe,  2-4  How.  (U.  S.) 
450;  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  Rep.  27; 
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CoN.'ll  V.  Jleyinan,  ill  U.  S.  176,  4  Sup.  Ct.  Eep.  355;  Vaughan 

V    Aorthnp,  15  Pet.  (U.  S.)  1;  Williams  v.  Benedict,  8  How. 

(  r.  S.)  107;  Peale  v.  Pliipps,  14  How.  (U.  S.)  367,  372;  F,ar- 

^     -         iNirbour,  104   U.  S.  120;   Taylor   v.    Carryl,  20   How. 

"'S3;  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  303.  33 

/,Ain.  St.  ]Jep.  122,  11  South.  353.     The  case  last  cited  contains 

.an  exiiaustive  review  of  the  authorities  from  which  the  rule 

^'/Vr'.  .j;'-t-"t,it<Hl  is  deducible.     This  rule  has  its  foundation,  it  would 

!,"  '.  >,''':|]M'/''''-i''  ^^ot   merely   in  comity,   but  in   ncrc^-ity;  for   were  it 

;  ,^t.CojLhen\i.^e,  the  orders  of  one  court  might  be  offset  by  those  of 

^, ;'/-l^'-.|n*o'ther,  and  the  parties  left  without  any  remedy;  besides,  in 

k.'  ^jji\\i'\r,v\\?\\Yy  for  possession  of  property  in  controversy,  a  conflict 

v':';V^.-;.?i\oiil(l  ari.-o  that  would  not  only  be  embarrassing  in  the  admin- 

■•■    "v-i-jf,ation  of  justice,  but  would  be  liable  to  lead  to  unseemlv 

'  \  ,.:,,, ^trife  and  pcr-onal  conflicts  between  the  officers  of  the  different 

'"'••  ^^'£?' "courts.     A'  studv  of  the  cases  cited  shows  that  in  each  case 

t;4-^"',yt he' property  was  in  .the  actual  or  constructive  possession  of  the 

i^f-**4S\court..wlio-o  iuri'diction  was  invaded.     The  decisions  are  based, 

li'j'".  _;;;'in^most  ca-  •  T      '' \  ;-    1  li  •! '^  -ubsoquent  proceedings 

'  t;'''in  anoijier  touii  wn  \\^  jiiicrl^  ro  wnh  i-uch  possession.     In  none 

-V  oY.tjiWe.  ca-es  wa--  ilie  que>ti<m  of  the  effect  of  a  foreclosure 

of  a  mortgage,  or  other  lien  on  real  estate,  and  the  sale  thereof 

in  a  =t  '^^'  ''iiiT-i'   t,,,,w1mi,t  .-,y|  action  bo^-wet^n  other  parties  in  a 

J((l<rj         ^  -ame  i^riMi   m-    1 1 ad  been  levied  upon 

^  ^  undrr  an^()ril('r  of  ,il  i.u  linient,  direptly  raised,  nor  was  the  de- 

;•  trM'iniiiatifMi  of  tliat  qnf^tion  necessarv-to  a  decision  in  any  of 

'-.     ■^<,f'a\(\  ca  Itnco,  ■\\luite\er  expressions  they  may  contain  on 

.'o^^tJiat,pomt,are  dicta'. 

'--/■Jin  the  case  of  Prutrh  v.  Port-mouth  Sav.  Bank,  48  Neb.  414, 


'-'"", ah d'-Viidor/t he  control  of  the  process,  as  when  personal  prop- 
^>//;j:J''!;;lM'-"l)c(>n  seized  on  execution  or  in  attachment,  and  the 
:•' f=tai_o,("',iiT"t  wa^,  therefore,  without  any  authority, by  injunction 
'-.or  o'tluM\\j-V.  1o  interfere  with  the  niar^^hal  in  the  execution  of 
t^iV^n'rit'"     itiwill  ]\e  observed  that  the  foregoing  is.  to  some 
e\tpnf  at  h'a-tTdirtnTn.      ft  was  not  necessary  to  decide  in  that 
ra-f^,  w'^ujbor  thoj  i/i  ^-  VJed  upon  were  in  the  custody  of  the 
court  r  thV/pron'-p.-qiie-l  ion    involved    was,  wliether    the  state 
court*  niitrht.  Kvjn'inpVtion'.  reifrain  the  execution  of  the  pro- 
re--  of  a  ft  ill  ral  <  <>  j  t_'  i  'W  .ili  duo  regard  for  the  learning  of 
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the  MTiter  of  that  opinion,  we  do  not  helicve  the  dictum  in  that 
case  should  be  adopted  as  a  rule  in  this  state.  By  the  levy  of 
the  attachment  on  the  real  estate  the  federal  court  did  not  ob- 
tain possession  of  the  premises;  the  possession  remained  un- 
changed. The  effect  of  the  levy  was  merely  to  give  the  attach- 
ing creditor  a  lien  on  the  equity  of  redemption  of  the  defend- 
ant. By  the  subsequent  foreclosure  and  sale  of  the  premises 
under  the  tax  lien  the  state  court  35«  having  concurrent  juris- 
diction, no  contest  for  the  possession  between  officers  of  the 
<iifferent  courts  arises,  nor  otin  arise;  neither  can  there  be  any 
conflict  of  jurisdiction;  neither  the  parties  nor  the  res  were  the 
same.  The  purchaser,  under  the  judgment  rendered  in  the  at- 
tachment suit,  and  the  purchaser  at  a  foreclosure  sale  were  left 
to  their  remedies,  for  the  adjustment  of  their  respective  rights. 
The  jurisdiction  of  the  circuit  court  of  the  United  States,  after 
judgment  and  a  sale  of  the  premises  for  the  satisfaction  there- 
of, was  at  an  end.  It  was  not,  like  a  court  of  equity,  required 
to  place  the  purchaser  in  possession,  and  such  purchaser  ac- 
quired only  the  interest  of  the  execution  defendant.  The  pro- 
ceedings to  foreclose  the  tax  liens  in  the  state  court  in  no 
manner  interfered  with  the  federal  court  or  its  process,  nor  \nth 
the  due  and  orderly  administration  of  justice.  Hence  none  of 
the  reasons  upon  which  the  rule  of  noninterference  between  the 
courts  of  concurrent  jurisdiction  is  based  apply  to  this  case. 
Wliere  the  reasons  'for  a  rule  cease,  the  rule  should  no  longer 
apply. 

In  National  Foundry  etc.  Works  v.  Oconto  City  \Yater  Sup- 
ply Co.,  105  Wis.  48,  81  X.  W.  125,  the  supreme  court  of  Wis- 
consin held  that  the  commencement  of  a  suit  in  the  federal 
court  to  enforce  a  mechanic's  or  materialman's  lien  on  property 
does  not  preclude  the  foreclosure  of  a  mortgage  on  the  same 
property  in  the  state  court;  that  where  there  is  no  possession 
other  than  constructive,  a  suit  on  a  different  cause  of  action 
may  be  commenced  in  the  state  court  and  carried  to  judgment, 
and  actual  possession  of  the  property  obtained  under  it,  not- 
withstanding the  pendency  of  the  action  in  the  federal  court: 
■Citing  Compton  v.  Jesup,  68  Fed.  263.  In  In  re  Hall  &  Stilson 
Co.,  73  Fed.  527,  it  was  held  that  the  rule  of  comity  which  for- 
"bids  the  seizure  of  property  subject  to  the  jurisdiction  of  one 
court  of  concurrent  jurisdiction  applies  only  where  there  is  ac- 
tual or  constructive  possession  of  the  property  by  the  former 
court;  that  the  levy  of  an  attachment  on  real  estate  gives  the 
court  whence  the   process   issues  ^^'  neither   actual  nor  con- 
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■ftructive   posscs.-^ion  of  the   property,  but    only    creates  a  lien 

iliereon  in  favor  of  the  attaching  creditor.     The  doctrine  stated 

1  these  cases  ninets  with  our  unqualitied  approval,  es])ecially 

'applied  to  this  case.     The  opposite  doctrine  would 'require 

e  holder  of  a  tax  lien,  under  the  circumstances,  to  apply  to 

\i  federal  court  for  leave  to  enforce  it.     But  it  will  not  he 

'limed  that  the  state,  under  any  circumstances  may  be  com- 

Ued  to  resort  to  the  federal  courts  for  the  collection  of  its 

N  einies.     For  it  to  do  so  would  be  inconsistent  with  its  sov- 

iuMi  .character.     The  tax  sales  in  question  operated  as  an  as- 

I'lit  of  the  lien  of  the  state  to  the  purchaser.     Good  faith, 

!  as  the  edicacy  of  our  revenue  system,  requires  that  the 

ilTord  such  purchaser  the  same  facilities  for  the  enforce- 

'  '   s  lien  it  would  command  for  itself. 

i])inion,  therefore,  tlie  pendency  of  the  action  in  the 
rt  was  no  obstacle  to  the  prosecution  by  the  holder 
'  •"  '^f  tlie  actions  in  the  state  courts  for  thfir  fore- 
ales  made  in  pursuance  of  such  actions  are 
Mhding,  and  the  defendant  in  tliis  case  thereby  ac- 
.lod  title  to  the  hind  in  coiilToversy  as  against  the 
We  thej'.  '  the  decree  of  the  dis- 

he  reversed  and^tlie  eau:^c  remanded,  with  directions 
"  b-rree  in  accordance  with  this  opinion. 

\mes,  CC. 

I'ourt.  .For  the 'reasons  given  in  the  foregoing  opin- 
idgment  cT  '"'n  district  court  is  reversed  and  cause 
.  with  dirt  lo  enter  a  decree  in  accordance  with 


s  for  .the-  Service  of  Process  by  publiention   and  thoir 

i<'  <'onpiderP(l  in  Ilartzoll  v.  Viircn,  0  N.   Dalv.   117,  tU> 

■t,  CO  N.  W.  20;3:  Bookptt  v.  Cuonin.  1.5  Colo.  281.  22 

'»,  2."')  Pac.  Ifl7;  Anderson  v.  (Joff.  72  Cal.  G5,  1  Am. 

73;  Lone;  v.  Fife.  47^  Kan.  271,  2.3  Am.  St.  Kep. 

ivlor  v.  Coots,  32  Neb.  30.  20  Am.  St.  Rep.  42(>, 

in  raoken  v.  Flanaj^an.  127  N.  Y.  493.  24  Am.   St. 

-  r    .3S5.     If  constructive  service  is  relied  upon  to 

.tliere  must  liave  been  a  strict  compliance  witli 

>.   Boll,  22  Nev.   IC.U,  58  Am.   St   Kep.   738,   37 

'lict  of  Jurisdiction  between  courts  of  coneiir- 
■  1^  first  acqnirinir  cofrnizance  of  the  coiitro- 
•1  it  until  tbe  end  of  the  litigation:  Spillcr 
.^.'  ...  'x"    St.  Rep.  878.  32  S.  E.  4():  Reisner  v. 

GnU  e;  ",••,.   r,f)   Am.   St.   Rep.   84.   3G   S.   W.   53. 

This  ri;'  <  onflict  between  the  state  and  federal 

cotirtv  ,,(1.  V27>  Ala.  43r,.  82  Am.  St.  Rep.  251. 

2'^  S".'  ';e',  to.  Plume  etc.  Co.  v.  Caldwell,  2U 

A :       "  -^  '      ■ 
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PITKIN  V.  BITRNHAM. 
[62  Neb.  385,  87  N.  W.  160.] 

JUDGMENTS— VOIDABLE— DEFRAUDED  CREDITORS. — 

A  judgment  fraudulently  confessed  for  the  purpose  of  defrauding 
other  creditors  of  the  judgment  debtor  is  voidalile  only  and  is  bind- 
ing and  enforceable  except  in  so  far  as  it  conflicts  with  the  riglits 
of  creditors,  as  to  whom  it  may  be  set  aside  in  any  proper  proceed- 
ing,    (p.   767.) 

EXECUTION.  RIGHT  TO  COLLATERALLY  CONTEST.— 
WHETHER  A  JUDGMENT  BY  CONFESSION  AND  A  LEVY  OF 
EXECUTION  ISSUED  THEREON  WERE  FRAUDULENT  and 
void  as  to  creditors  is  a  question  of  fact  to  be  determined  in  a 
proper  proceeding  at  the  instance  of  crtnlitors  interested,     (p.  76S.) 

EXECUTION.— PROPERTY  LEVIED  UPON  AND  TAKEN 
INTO  POSSESSION  ON  JUDGMENTS  FRAUDULENTLY  CON- 
FESSED and  executions  issued  to  hinder  and  delay  creditors  is 
not  subject  to  process  issued  from  another  court,  where  the  fraudu- 
lent character  of  the  judgments  and  execution's  has  not  been  judi- 
cially determined,  and  both  are,  upon  their  face,  regular  and  valid, 
(p.  768.) 

A  JUDGMENT  CREDITOR  OF  A  JUDGMENT  FRAUDU- 
LENTLY CONFESSED  TO  DEFRAUD  OTHER  CREDITORS,  who 
participates  in  the  fraud,  cannot  by  means  of  an  execution  acquire 
a  lien  on  property  as  against  the  good  faith  creditors  of  the  judg- 
ment debtor,     (p.  769.) 

CUSTODIA  LEGIS.— PROPERTY  SEIZED  BY  AN  OFFI- 
CER UNDER  AN  EXECUTION  VALID  ON  ITS  FACE,  issued  on 
a  judgment  voidable  only,  is  not  subject  to  seizure  by  another  offi- 
cer on  a  process  issued  out  of  a  different  court  in  entire  disregard 
of  the  right  and  custody  of  the  officer  holding  the  first  writ.  (p. 
769.) 

AN  EXECUTION  LEVY  MADE  FOR  THE  PURPOSE  OP 
SATISFYING  A  JUDGMENT  CONFESSED  with  the  intent  to 
defraud  creditors  may  be  vacated  by  those  sought  to  be  defrauded, 
(p.  770.) 

A  VOID  JUDGMENT  OR  AN  ILLEGAL  LEVY  OF  EXECU- 
TION affords  an  officer  no  protection,  nor  is  the  property  seized  in 
custodia  legis.     (p.  770.) 

.JUDGMENTS  RENDERED  BY  A  COURT  OF  COMPETENT 
JURISDICTION,  having  power  and  authority  to  act,  and  execu- 
tions levied  thereon,  are  valid  and  enforceable,  until  successfully 
challenged  by  some  suitable  proceedings,     (p.  770.) 

OFFICERS  —  EXECUTION.  —A  CONSTABLE  ACTING 
WITHIN  THE  SCOPE  OF  HIS  AUTHORITY  and  under  a  valid 
process  is  as  much  an  officer  of  the  court  out  of  which  the  process 
is  issued,  and  the  property  seized  is  in  the  law's  custody  as  effectu- 
ally, as  though  the  acts  were  performed  by  a  sheriff  of  a  state  court 
or  a  marshal  of  a  federal  court,     (p.   771.) 

AN  OFFICER  LEVYING  UPON  PROPERTY  UNDER  A 
VALID  PROCESS,  and  reducing  such  property  to  his  possession, 
has  a  special  property  therein,  which  cannot  be  interfered  with  or 
taken  away  by  another  officer  holding  another  process  against  the 
same  debtor,     (p.  772.) 
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rr  '.*  ',  i;o\    i^nopERTY,   during   the   existence 

OF  A  LIEN  CHEATED  HY  A  LEVY  THEREON,  is  not  subject  to 

Si  "lawful  second  le\y  by  another  otiicer  under  a  different  process, 

il    1   -i''iv(Hiuent  levy  accomplislied  by  force  or  fraud  and  by  an 

ti"'i/"d   procedure  is  illegal  and  void.     (p.  774.) 

'    -  WHEIiE    I'HOl'ERTY    HAS    REEN    LAWFULLY    SEIZED 

; ;;   ;-/^ANl)    RKOU(HIT    WITHIN    THE    LAWS    CUSTODY,    SUCCES- 

'    '>'^,?v*Si\  E  LEVIES  may  be  made  thereon  by  the  officer  having  it  in  his 

\  ""  \     i)()^-i>vsion.     (]).  774.) 

.     '.j«^',         CARNISHMEXT.— RROPERTY   IN  THE   POSSESSION   OF 

. /-J^t^A-V   OFFICER   WHO    HAS   MADE   A   LAWFUL   LEVY   THERE- 

i'J*,"!-  '   '^"^'     " -'y   l>6   con'^tructl^ely    attaclied .  and   a   valid    lien    acquired 

,niSv>  '''  ' ' '"^  ^^y  suitable  proceedings,  iu  which  the  officer  in  possession 

,  ;     ^jru.i.V.  l)e  iiariH'shed.     (p.  774.) 

'' \;yil  EXECUTION.— PROCEEDINGS  IN  GARNISHMENT  BIND 

,  jy*,^TlIE  G.VRMSHEE  from  the  time  of  the  service  of  the  notice,  and 
::;%*^^-X^,.'tir<'   pioi)(>rty   in  Tiis    hands   is   not  tliereafter   subject   to   levy   and 
^■'-' 4' ')->'• '^'  on  process, thereafter  issued  against  the  debtor  during  the  cou- 
»  ^*^'*"•'7lluu<lnce  of  the  attachment,    (p.  775.) 
i ,.';-'  <  <^'^'   ]     ''     - 

'iFv'^^'^J-'^'^^V^I^  Brothers  and  Jlorey  &  Ferris,  for  the  appellants. 

"'/i'V:  J-  B.  CG=;sna,  Batty,  Uungan  &  Burton,  M.  A.  Hartigan,  John 
■"^•^^^Jjy^Iartigan,  Smith  &  Olmstead  and  John  C.  Stevens,  contra. 

'Kffi^    ^**^'  HOLCOMB,  J.     The  present  action  has  its  origin  in  a 

*.  'fir-%,t3ontrovor'<y  between  creditors  of  an  insolvent  merchant  in  re- 

!\  gard  to-tKcir  respective  rights.in,-and  priorities  to,  the  proceeds 

• -,  I-'of  a 'sale  of  a  .stock  of  nieTchandise  formerly    owned    by   the 

'.-r^vjnsolvent' debtor.     The  plAiiitifFsj  appellants,  claim  priority  by 

- . '-,*;^"virtue  of  proceedings  taken  in  attachment  and  garnishment, 

'',;|,~jind'  processes  is&ued  tliereih  and  served  on  one  David  Barlass, 

"^*Q!f|ifa'^¥6iistable,^\\'ho,,if''is  claimed,,  was  in  possession  of  the  stock 

*i-.;|»-%;of  merchandise  under  and  by  virtue  of  several  successive  levies 

"'v«3's^of  "writs  of  execution  issued  out  of  the  county  court  of  Adams 

'e~>MCc'b>nty.'"on  iudgmcnts  against  the  debtor  by  confession  which 

_.'^5i:*^C'J^ere  in  favor  of  se\eral  alleged  creditors  who  are  not  parties  to 

; AVf^i{jus'';acti'on.;  .The   defendants,  appellees,  lay  claim  to  the  pro- 

l-MW^y^'^'^'^'^  of''the^ debtor's  property  by  reason  of  several  writs  of  at- 

JVi^/lVcHm?ht  levied, ^r  attempted,  to  be  levied,  directly  thereon  by 

V  ,.^-;|/bo''shcrifT'ofsaid^  county  in  whose  hands  they  were  placed,  and 

"  ^T-'j-^^ylio/ii^iy^rinir  the  possession  of  the  constable,  by  acts  amount- 

t^v^^l^'^^ing^to'forooaind'violence' wrested  from  him  the  possession  of  the 

.%*4'])ropefly"tlie  proceeds  of  which  are  in  dispute. 

^  ';?^?\',The'paliVntJeatures  of  the  ca^e  as  we  gather  them  from  the 

Tocord\appear\'iV'foirows:  One  Rollins,  a  retail  merchant,  was 

'  in-b''>tiMrin'\'iVrMi^  ^um^"  to  all  the  parties  to  this  action  save 

the  -lip/ir'nTvl'VoiiMablo-.^nnd  being  in   failing   circumstances, 

went  before -t lie, countv  court  of  said  county  at  about  2  o'clock 
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in  fhe  morning,  and  confessed  judgments  in  favor  of  different 
parties,  who,  it  is  claimed,  ^ss  ^.gj.g  relatives  of  the  debtor  and 
who  were  represented  by  attorney,  for  various  sums  of  money 
alleged  to  be  due  and  owing  such  parties  aggregating  in  amount, 
between  sixteen  and  seventeen  thousand  dollars.  Immediately- 
after  the  confession  of  the  several  judgments  and  the  entry 
thereof  executions  were  issued  thereon  and  delivered  to  the 
said  David  Barlass,  constable,  for  service.  In  the  execution 
of  these  several  writs  the  constable  went  to  the  building  contain- 
ing the  stock  of  goods  of  the  judgment  debtor  and  sen-ed  the 
same  by  taking  possession  of  the  property,  declaring  that  by 
virtue  of  the  executions  which  he  held  and  for  their  satisfac- 
tion he  levied  on  all  the  property  in  the  building;  after  fasten- 
ing the  doors  and  windows,  putting  a  locked  padlock  on  the 
front  door,  and  posting  a  notice  to  the  effect  that  the  store  was 
closed  on  executions  levied  on  the  property  therein,  he  tem- 
porarily departed  from  the  building.  WTiile  the  constable  was 
thus  absent,  the  sheriff  of  the  co,unty,  in  whose  hands  there  had' 
been  placed  several  writs  of  attachment  issued  at  the  instance 
of  the  appellees,  who  are  creditors  of  the  judgment  debtor  or 
some  of  them,  knowing  of  the  possession  taken  by  the  constable,. 
his  levy  of  the  writs  of  execution,  and  that  he  claimed  the  prop- 
erty by  virtue  of  the  levies  he  had  made  thereon  and  the  actual 
possession  taken  thereunder,  entered  the  building  and  in  form 
levied  on  the  stock  of  goods  under  the  writs  of  attachment  he- 
then  held,  in  utter  disregard  of  the  rights  and  claims  and  pos- 
session of  the  constable  under  his  several  executions  theretofore- 
levied. 

It  appears  that  some  one,  whether  the  sheriff  or  some  person 
for  him  is  not  disclosed  by  the  record,  had  broken  open  the  rear 
door  of  the  building  and  by  this  means  the  sheriff  gained  an  en- 
trance to  the  building.  When  the  constable  sought  to  regain 
possession,  he  was  barred  from  entrance  into  the  building  until 
finally,  after  gaining  admission  by  strategy,  he  was  forcibly 
ejected  therefrom  and  by  superior  force  denied  any  further  con- 
trol or  possession  of  the  property  on  which  he  had  lened  the 
executions  placed  in  his  hands  for  service.  Immediately  fol- 
lowing the  levy  by  the  ^^^  sheriff  of  the  attachment  writs  in 
the  manner  stated,  the  appellants,  as  creditors  also  of  fhe  judg- 
ment debtor,  instituted  attachment  and  garnishment  proceed- 
ings for  the  recovery  of  the  debts  due  them,  and  garnisheed  the 
constable  as  having  in  his  possession  property  and  goods  of  the 
debtor  subject  to  attachment  which  could   not    otherwise    be 
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' ; 'Teached.     Later  on  the  judgments  rendered  against  Rollins  by 

'.confession  were  satisfied  of  record,  and  the  constable  directed  to 

'T(>turn  the  executions  issued    thereon,  which   was   accordingly 

lie,  with  a  return  indorsed  thereon,  showing  what  had  been 

',^ut)ne  in  pursuance  thereof,  and  that  the  constable,  wliile  the 

^^ilevy   was   in   force,   had   been   garnishced   by   other   credilors 

V'of  Hip  judgment  debtor  as  having  property  in  his  possession  be- 

\..  1  ^'1  ■■'''?   to   such  debtor.     The  constable  also  answered  in  the 

hmcnt  proceedings,  disclosing  in  his  answers  the  facts  as 

levy  on  the  property  of  the  debtor  under  the  executions 

II  held,  and  the  subsequent  transactions  with  reference  to 

operiy  being  wrested  from  his  possession  by  the  sheriff. 

Jii.the  petition  filed  in  1/his  cause  it  is  alleged:  "That  during 

^  ;-y_  ,,    I'^nigl'it'betwcen  said  December  28,  1806,  and  the  following 

'f''-=^^^^iay/said  Harry  B.'  Rollins,  for  the  purpose  and  with  the  intent 

'f^.<y^^pi  h.imlonng.and  delaying   his  said   creditors,  confessed   judg- 

ibefore'the.  county  judge  of  said  county  and  procured  exe- 

ns-to  i^sue  thiereon  forthwith.'*     This  allegation  is,  by  the 

-,_i^^vJ^TflitTe rent  answers  filed,  admitted  to  be  true.     Because  it  stands 

'V-^^i^^dmitted  under  the  pleadings  .by  alb  the  parties  to  this  action 

'' '«5^tiu't  tKci'judgments  on  which  the  excciitions  were  issued,  and  by 

^'.^'''^Jhe  ron'=;ta'ble  levied  on  ilie    judgment    del)tor's   property,  were 

*ll-4"-^'^^^'''-"'^^'-'  ^'^"*r,the  purpose  and  with,tlie  intent  of  hindering  and 

,.,„i';i^(lelaying- the  creditors  of  tbc  judgment  debtor,  it  is  contended 

•^.5;;;^v>fby  tliose'ciainiinir  under  the  ie\ics  of  the  attachment  writs  made 

V-'^-M)'-^'^^^^'^-^^'^'  the  judgments  and  executions  issued  thereon 

?^<^';,^#{f-n^mere^-^  and- a\ holly  void,  and  no  rights  of  any  kind 

^'i''^^^Wore%r  cou'ld  '  e  acqui-rcd  thereunder  or  thori'by,  while  the  other 

'^:C-bfl!^'r.e(iito'rs'  \\  <  d  the  **•*"  constable  while  in  flie  con- 

4'--i{>1|'Strirc>ive  po--.-.  --luh  ui  the  property  by  virtue  of  the  executions 

4i'''"7^'ftbwi'pvV  thereon  insist  that   the   judgments   and   the   executions 

'     i'i(,rand  bmding^and  the  po>-e?^ion  of  the  constalde  law- 

•' ';e;time' the  judgments  were  satisfied  and  the  execu- 

'iwn,;or  until  it  was  judicially  determined  that  the 

'  idulent  and  void  as  against  the  creditors  of 

r:  that,  the  judgments  were  at  most  void- 

ihf  case,  therefore,  hinges  on  the  legal 

thr>  possession  of  the  constable  under 

•I  on  the  judgments,  which  we  may, 

(^  ^  ..  ,  ^  ,  'i ..' I--.  .i;e,' 'assume  to  have,  been  fraudulently 

1  j''f'^Tli('''']iirri)'ose~  of  defrauding  the  other  creditors  of 

/iL^^^.'-t(,'d,  nor  is  there  anything 
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to  warrant  the  inference,  that  either  the  county  judge  entering 
the  judgments  by  confession  or  the  constable  in  whose  hands 
the  executions  were  placed  for  levy  and  satisfaction  of  the  judg- 
ments acted  other  than  in  good  faith  and  in  an  honest  dis- 
charge of  official  duty.  If  the  judgments  were  fraudulent,  the 
•officers  connected  with  their  rendition  and  enforcement  are  free 
from  any  taint  of  the  fraud  thus  sought  to  be  perpetrated.  All 
parties  to  this  action  then  acting  on  the  assumption  that  the 
judgments  by  confession  were  procured  for  the  purpose  of  de- 
frauding the  good  faith  creditors  of  the  debtor,  what  are  the 
rights  of  the  constable  in  possession  of  the  property  under  the 
writs  of  execution  placed  in  his  hands  for  service  and  the  other 
good  faith  creditors  who  sought  to  charge  the  constable  as  gar- 
nishee so  holding  the  property  by  a  constructive,  if  not  actual, 
possession  before  the  judgments  by  confession  were  satisfied  of 
record  and  the  execution  recalled?  Or,  stating  the  proposition 
in  another  way,  can  the  sheriff  make  a  valid  levy  under  the  at- 
tachment writs  plaeed  in  his  hands  for  execution  on  the  same 
property  which  the  constable  had  levied  on,  in  disregard  of  the 
levy  and  possession  of  the  constable  under  the  executions  issued 
on  the  judgments  ^*^^  thus  fraudulently  confessed?  Counsel 
for  the  appellees  take  the  affirmative  of  the  last  proposition  and 
say  in  their  brief:  "Property  levied  upon  and  taken  into  pos- 
session on  judgments  fraudulently  confessed  and  executions  is- 
sued to  hinder  and  delay  creditors  is  not  in  custodia  legis,  but  is 
subject  to  another  process  issued  from  another  court."  Coun- 
sel for  appellants  vigorously  combat  Hhe  proposition  thus  con- 
tended for. 

Let  us  briefly  examine  the  question.  The  judgments  were 
not  void.  They  were  only  voidable.  The  court  had  jurisdic- 
tion over  the  parties  and  over  the  subject  matter.  The  judg- 
ments on  their  faces  were  in  all  respects  regular  and  valid,  and 
the  court  was  posisessed  of  power  to  render  them.  The  parties 
were  before  it  and  it  had  jurisdiction  of  their  persons.  The 
judgments  were  binding  on  the  parties  and  all  the  world,  save, 
perhaps,  the  creditors  of  the  judgment  debtor,  who  could  as- 
sail them  cis  being  fraudulent  and  void  in  so  far  as  by  them  the 
property  of  the  debtor  was  sought  to  be  taken  in  fraud  of  their 
rights.  The  judgments  were  not  nullities;  they  were  not  ab- 
solutely and  altogether  void.  They  were  enforceable  except  in 
so  far  as  tiliey  conflicted  with  the  rights  of  the  creditors,  and  as 
to  them  they  were  voidable,  and  together  with  any  lien  on  prop- 
erty  attempted  to  be  created   by  an  execution   issued  thereon 
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could  be  set  aside  in  any  proper  proceedings  and  subordinated 

to  the  ricjhtB  of  creditors  thereby  attempted  to  be  defrauded. 

-Says  Mr.  Freeman,  in  his  excellent  work  on  Judgments,  fourth 

^""(.lition,  volume  1,  section  116,  in  sptaking  of  void  judgments, 

;  ._^  -^  ;ihat  they  mu^t  be  so  from  one  or  more  of  the  following  causes: 

r  1.-  ^^^"1. 'Want  of  jurisdiction  over  the  subject  matter;  2.  Want  of 

-  '  <\':2^^T^'^^''^'^ction  over  the  parties  to  the  action,  or  some  of  them;  or 

■"  V"^iiH^^- '^^ '^"t  0^   power  to  grant    the  relief  contained   in  the  judg- 

V.:|.j^njont."'     And  in  Black  on  Judgments,  section  170,  speaking  on 

.v^5>iT.?*^^^'^^"''®  subjects,  it  is  stated:  "Now,  a  void  judgment  is  in 

•'  /'-K^^'^'^^y  ^^  judgment  at  all.     ]t  is  a  mere  nullity.     It  is  attended 

^.'^^'^^Ks^by'iione  of  the  consequences  of  a  valid  adjudication,  nor  is  it 

:;^i||:'len titled  to  the  respect  accorded  to  one.     It  can  neither  affect, 

.«'!^f;^f^-!HM])air.    jmr    create    rights On    the    other  ^^^  hand,  a 

•*-';'^^f.^Y6j<laMe  ludgmcnt  is  one  which,  though  not  a  mere  nullity,  is 

Bj'v^>ftlial)lc'to  bo  made  void  when  a  person  who  has  a  right  to  pro- 

H^^;!>i|f^ceed  iu  ;  i'^  mitter  takes  the  proper  steps  to  have  its  invalidity 

^^^^•^5peclared.     It  always  contains  some  defect  which  may  become 

'//?A§'''ifat'a[.   ,  It    carries    within  it  the    means  of    its  own  overthrow. 

.-  .-^'C-'-iS-But  unless  and  until  it  is  duly  annulled,  it  is  attended  with  all 

'' ^A':^the^  'ordinary   con&C(]uencea  pi  a  legal    judgment.     The  party 

;^.^*again,';fwhom  it  is  given, may  escape  its  effect  as  a  bar  or  an 

'."-■•' "^obligation, -but  only  by  a  proper  application  to  have  it  vacated 

'\"-^4or-re\ers.eK;i.     Until  that  is  done,  it  will  be  efficacious  as  a  claim, 

,/v:^-||an  estoppel,  or  a  source  of  \\\V\     If  no  proceedings  are  ever 

^."'-ig^^^taUen^  agiinst  it, 'it  will  continue  tliroughout  its  life  to  all  in- 

'fJ^-^'l^'^jftefit-^-a  \alid  sentence." 

,t^^r^^>^\Vh'elhbT  Ibe  iudgment  entered  by  confession  and  the  levy  of 

'-rW^^^xecfition  i^sued  thereon  were  in  fact  fraudulent  and  void  as 

"'f^f^^to 'creditors  was  a  question  of  fact  to  be  determined  in  a  proper 

^)\^^^'''pro\'eodin'g.at  the- iriustance  of  those  having  an  interest  in  the 

'^4'^^hi'aii"  r''ii;mii  Midicial-inquiry  and  investigation,  and  before  that 

'^:#*^]r-ai  •      '     !  or  before  the  executions  are  recalled  and  the 

^!W/,',Jl    "'  ^  ''•'  "  i!()ne(j.  (an  it  be  said  that  an  excutive  officer  of  an- 

•'*r.v'  ''1  'I'r  !   ,' (  Mit.  boldinir  process  mesne  or  final,  mav  by  his  fiat  de- 

Vy/j* '  *'"  "  "    nj''- '"(''"if  void  and  a  nullity,  the  executions  of  no  force 

"'L'  '^»r''\  ii.iliiv^  ai'd"  forcililv  wre-t  the  proijortv  taken  under  such 

■  ,.'"'fpv'r  iitu3n'=rfioin  anofher-'olllcer   \\ho,  acting   in  the  legitimatt; 

if/'his  ^'duties,  pos'-osses  such  powers  and  rights  of  equal 

■■  ."'l-t'wo.uld^seera.to-us  not;  thatsuch  action,  instead  of 

ilculated,'.t6.'ad\ance  the  due  and  orderly  administration 

I  ;    I        (  e'-uould^'briugj  about  conflict  of  authority,  insecurity, 

s  I    '    a"   !  contenti'on  and '"confusion  worse  confounded."     The 
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€xecutio;is  under  which  the  constable  held  the  property  were 
regular  and  valid,  and  in  all  respects  duly  levied  and  free  from 
imperfection,  except  that  the  lien  created  thereby  niig^t  be 
subordinated  and  annulled  as  to  the  creditors  of  the  judgment 
debtor  because  confessedly  fraudulent  as  to  such  creditors. 
The  sufficiency  of  the  levy  is  not  questioned,  and,  as  made, 
comes  ^^^  entirely  within  the  rule  announced  by  this  court  in 
Grand  Island  Banking  Co.  v.  Costello,  45  Neb.  119,  63  N.  W. 
376,  ajid  Boslow  v.  Shenberger,  52  Neb.  164,  GG  Am.  St.  Rep. 
487,  71  N.  W.  1012.  In  fact,  counsel  rely  principally,  if  not  ex- 
clusively, on  the  proposition  announced  by  them  and  heretofore 
quoted  in  support  of  the  right  of  the  attachment  creditors  to 
levy  on  the  property,  treating  the  constable's  possession  as  that 
of  tlie  debtor  and  the  writs  of  execution  as  nullities  and  with- 
out any  force  or  effect  whatever.  It  is  to  be  borne  in  mind 
that  the  present  controversy  is  not  one  between  bona  fide  cred- 
itors on  the  one  part  and  those  claiming  under  judgments 
fraudulently  confessed  for  the  purpose  of  hindering  and  de- 
frauding the  good  faith  creditors.  It  will  not  be  seriously  con- 
tended that  a  judgment  creditor  of  such  a  judgment  who  par- 
ticipates in  the  fraud  cannot  by  means  of  an  execution  acquire 
a  lien  on  property  or  a  special  interest  therein  as  against  the 
good  faith  creditors  of  the  judgment  debtor,  who,  in  any  proper 
proceeding  brought  for  the  purpose  of  testing  the  rights  of  the 
respective  parties,  proves  the  facts  from  which  the  fraudulent 
intent  and  purpose  may  be  inferred. 

The  contest  here  is  between  bona  fide  creditors,  each  con- 
tending for  a  superior  right  to  the  proceeds  of  the  debtor's 
property  by  virtue  of  steps  of  a  different  character  taken  by 
them  respectively  to  establish  such  right.  While  we  are  cited 
to  a  number  of  authorities  by  counsel  for  appellees  wliich,  it 
is  claimed,  sustain  the  proposition  contended  for  by  them,  in 
none,  so  far  as  our  examination  has  extended,  has  it  been  held 
that  property  seized  by  an  officer  under  an  execution  valid  on 
its  face,  issued  on  a  judgment  voidable  only,  is  subject  to  seiz- 
ure by  another  officer  on  a  process  issued  out  of  a  different 
court  in  entire  disregard  of  the  right  and  custody  of  the  officer 
holding  the  first  writ;  nor  do  the  authorities  hold  that  such 
property  is  not  in  custodia  legis  when  taken  under  a  writ  on  a 
judgment  voidable  only  or  confessed  for  the  purpose  of  de- 
frauding other  creditors.  In  most  of  the  authorities  thus  cited 
the  controversy  was  between  parties  who  ^^"*  claimed  through 
successive  levies  by  the  same  officer  as  to  priority  or  between 
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tho=o  =;o(Mirin^:  a  (\i'A  levy  w^iich  was  challenged  and  others  who 

"  Ii.kI  inter\ened  for  the  purpose  of  challenging  the  levy  so  made. 

1  (1  the  general  proposition  that  a  levy  made  for  the  purpose 

-r/of'~satisfying  a  judgment  confessed  for  the  purpose  and  with  the 

vfi'nto'nt  to  defraud  creditors  may  he  vacated  and  held  for  naught 

■."hy^those  sought  to  be  defrauded  we  are  all  agreed.     In  the 

>*-f;i-o.at  bar  appellants  sought  to  have  t*he  principle  applied  and 

';''^i  ho -levies  first  made  by  the  constable  held  for  naught  as  to 

i-?11ienj,'  by  garnisheeing  the  constable  and  thereby  obtaining  a 

.'"^lien  on  the  property  in  his  possession  and  challenging  the  right 

v-o'f;the''j'udgnient  creditors  to  a  superior  lien  because  of  the  al- 

laiid  in  the  procurement  of  such  judgments  and  the 

lis ''issued    thereon,  while    the    appellees,   through  the 

l)y' force' and  violence  wrested  the  property  from  the 

■    lif  the  con?!a])le.  treating  the  writ^  under  which  he 

;!v  void.      I'ecau-e  the  levy  of  executions  thus  made 

,  lion,  1)0  attacked  and  defeated,  it  does  not 

,\    or -lOLin  .lily 'follow  that  the  execution  writs  in  the 

I'  liie  c'on4al>le  may',;  be  treated  ai5  a  nullity  and  his 

hat  of  a  trespasser.     Had  the  writs  been  void  or 

'"'  illegal,  an  entirely  different  question  would  be 

.  oid' judgini^nt '^or  iHei;al  levy  would  afford  the 

1   wiiate\er, 'nor  would  the  property  be  in 

posses-ioh  of  the  constable,  however,  was 

'fuL'-'Tl  loh^writs  were  regular  and  valid  on  their 

iiia'Je  as  required  by  law.     The  judg- 

,1' court  of  competent  jurisdiction  hav- 

uity  to  act,  both  with  respect  to  the 

i  matter  of  the  action.     We  know  of  no 

'  '\\oul(l  permit  an  executive  officer  having 

on  the  advice  of  counsel  or  otherwi.se, 

..  ii'  of  the  officer  making  the  first  levy 

idgments  and  executions  under  w^ich  he 

.'-and  his  acts  thereunder  those  of  a  tres- 

i)ly  ^»^  seize  the  property,   relying  upon 

Hc"  ri\r<tiVatiori''t6  ju-tify  his  adtion,  upon  the  assumption 

-   '   '''Ments';:a'n'd' 'executions  could  be  proven  to  have 

'a'ii'M'poijght- to^be  enforced  for  the  purpose  of 

'  rVcpeVli-tdrS'^bf  "their  lawful  demands.     Until  suc- 

.ii'<  n go cl^"by^ some  suitable  proceedings,  the  judg- 

io'e\LH'iit'i<)n3;'js-.iiod  thereon  were  valid  and  enforce- 

\  could'' not M')e  -Vt' a^ide  and  disregarded  by  the  mere 

i'  the  ulilt''eipu)Miiig  trh''-i'(  (Hid  wTit.     He  could  not 
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take  the  law  into  his  own  hand,  declare  the  writs  void  and 
forcibly  dispossess  the  officer  in  whose  possession  he  found  the 
property.  Such  acts  are  not  only  \vrongful,  but  lawless  in  the 
•extreme,  and  well  calculated  to  breed  strife,  conflict  of  au- 
thority, and  possibly  consequences  much  more  serious  in  their 
•character. 

In  Ilsley  v.  Nichols,  12  Pick.  (Mass.)  270,  275,  22  Am.  Dec. 
425,  a  case  in  principle  analogous  to  the  present  one,  it  is  said, 
in  the  opinion :  "These  cases,  therefore,  seem  to  establish  the 
general  principle  that  a  valid  and  lawful  act  cannot  be  accom- 
plished by  any  unlawful  means;  and  whenever  such  unlawful 
means  are  resorted  to,  the  law  will  interpose  and  afford  some 
suitable  remedy,  according  to  the  nature  of  the  case,  to  restore 
ihe  party  injured  by  these  unlawful  means  to  his  rights." 
Shaw,  C.  J.,  who  wrote  the  opinion,  enters  into  an  exhaustive 
and  interesting  discussion  of  the  effect  and  result  of  levying 
an  attachment  writ  by  means  of  acts  which  are  wrongful  and 
unlawful,  and  reac'hes  the  conclusion  that  a  levy  accomplished 
by  such  methods  is  invalid.  \\e  are  cited  to  authorities  which 
hold  that  the  lien  arising  by  the  levy  of  an  attachment  writ  when 
obtained  on  false  grounds  will  be  postponed  to  the  lien  of  sub- 
■feequent  attachments  on  the  same  property  by  other  creditors 
in  good  faith  (KoUette  v.  Seibel,  7  Tex.  Civ.  App.  260,  26  S.  W. 
863;  Bateman  v.  Ramsey.  74  Tex.  589,  12  S.  W.  235),  and  that 
-other  creditors  may  set  aside  an  execution  issued  on  a  fraudu- 
lent judgment:  Corning  v.  Dreyfus,  20  Fed.  426;  Walton  v. 
First  Nat.  Bank,  13  Colo.  265,  16  Am.  St,  Hep.  200,  22  Pac. 
440;  Seibert  v.  Switzer,  35  Ohio  St.  661;  ^"-^  Patterson  v.  Ste- 
A-enson,  77  Mo.  329. 

Our  views  fully  coincide  with  the  authorities  cited,  but  we 
ihink  counsel  has  inadvertently  overlooked  the  proper  practice 
hy  which  such  questions  shall  be  determined.  Can  it  be  done 
outside  of  the  courts  and  ^\^thout  judicial  inquiry  as  to  the 
iacts  on  which  the  lien  challenged  as  fraudulent  is  based?  It 
is,  we  think,  in  this  particular  regard  tliat  the  proper  remedy 
of  the  attaching  creditors  why  rely  on  the  sheriff's  wrongful 
acts  and  unlawful  seizure  have  been  misconceived.  Authori- 
ties in  abundance  are  cited  to  the  proposition  that  a  judgment 
may  be  attacked  collaterally  for  fraud,  and  that  executions  is- 
sued on  such  jtidgments  are  tainted  with  the  original  fraud. 
While  unresen^edly  acceding  to  the  proposition  thus  advanced, 
they  do  not, we  think,  with  all  due  deference  to  the  learned  coun- 
;«el,  control  in  the  disposition  of  the  case  at  bar.     If  the  prop- 
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;-iiHlia  le^is  at  Ihe  time  the  sheriff  wrested  it  froiTi 
•1  of  tlie  collectable,  as  we  think  it  undoubtedly  was, 
I'lity  of  the  lien  hy  virtue  of  the  executions  the- 
-  aMeheld  and  the  special  property  he  had  therein  must  bo 
nnin'M  by  some  recognized  principle  in  the  enforcement 
'.i]i]i!i<  atinn   of  which  it  w"ill  be  unnecessary  to  resort  to 
I',,  hilt  ratlic-r  an  onlerly  and  lawful  procedure  by  which  the 
"ts  nnd  interest  of  all  will  l)e  fully  protected  and  subserved. 
■  jcnn-fablc  being  in  the  lawful  jiossession  of  the  property 
inliier, valid  writs  of  execution  onj'udgments  then  in  full  force,. 
-i^  .bcfeomes  pertinent  to  inquire  respecting  the  method  of  ef- 
M ting  other  liens  upon  tlie  same  property  to  satisfy  other 
1   1  ,;,  ,„,■)-.'  fjj-,j  jy^  Avliat  manner  can  a  successful  attack  be- 
lity  of  tho  b  \ios  made  on  the  property  because 
Mj'nt  and  purposes  entering  into  and  be- 
'  ill  Irrniont-?,  by  .confession  and  t'he  execu- 
'  con-fable  acting  within  the  scope  of 
,Uid  process  is  as  much  an  oflficer 
'„pr,oce&s.i3  issued,  and  brings  the- 
and  in^  the  ^^"^  law's  custody 
'.,,as  thou2rh  the  acts  were 
"t  or  a  marshal  of  one  of 
'  reut  principle  to  be  ap- 
■•  Li.e, other,  and  to  the  lawful 
be  given  equal  cou'sideration 
s  in  matters  of  controversy  grow- 
to  t'he  same  property.     The  law- 
'it fully  be  invaded  and  set  at 
,  oi  the-  assumption  of    arbitrflry 
—inn  in  each  instance  first  taken 
1  roperty  from  the  time  of  taking 
_■-.   to  be  respected  alike  by  all 
(  oi'"    Civ.  Proc,  sec.  477;    Jones 
V.   C.isc;  ei)  Kan.,,,299,  40  Am.  Eep.  310; 
•'-  K.m.  liC;  Giiman  v.  Williams,  7  Wis. 
ncr  b(j  n    Icvietl   upon  under  a   valid 
'uced  to  posc^ession,  he  has  a  special 
'inot  be  interfered  with  or    taken 
:  another  process  against   tlie 
tl>anie,  (  "-ions,  3d  ed.,  sec.  135:  Mur- 

*jfrop'<o'  <tenberg,  40  Fed.  2;  Covell 

>up.   Ct.   Kep.  355;  Hagan  v. 
I  ■    "v  etc.  Co.  V.  Case,  26  Kan. 
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In  Gumbel  v.  riikin,  124  U.  S.  131,  8  Sup.  Ct.  Eep.  379, 
cited  by  counsel  for  appellees,  although  a  United  States  mar- 
shal had  levied  upon  property  under  an  attachment  writ  from 
^  circuit  court  of  the  United  States  issued  and  levied  on  Sun- 
'day,  and  for  that  reason  admittedly  invalid,  it  is  held  that  the 
property  in  possession   of  the  marshal  under  his  attachment 
writ  wae  in  custodia  legis,  and  could  not  be  taken  or  levied  on 
by  a  sheriff  under  process  out  of  the  state  court,  but  that  the 
■creditor  represented  by  the  sheriff  must  intervene  in  the  action 
pending  in  the  federal  court,  and  there  have  his  right  to  the 
property  determined  and  the  priority  of  liens  ascertained  as 
between  himself  and  the  marshal  holding  under  an  illegal  levy. 
Says  ]\rr„  Justice  Mathews,  ^^^  who  delivered  the  opinion  of  the 
-court  (page  1-44)  :  "In  the  subsequent  case  of  Covell  v.  Hcy- 
man.  111  U.  S.  176,  4  Sup.  Ct.  Eep.  355,  it  was  decided  that 
fhe  principle  that  whenever  property  has  been  seized  by  an  offi- 
cer of  the  court,  by  virtue  of  its  process,  the  property  is  to  be 
considered  as  in  the  custody  of  the  court  and  under  its  con- 
trol for  the  time  being,  applies  both  to  a  taking  by  a  writ  of 
attachment  under  a  mesne  process  and  to  a  taking  under  a 
writ  of  execution.     It  was  there  also  decided  that  'property 
thus  levied  on  by  attachment  or  taken  in  execution  is  brought 
by  the  writ  within  the  scope  of  the  jurisdiction  of  the  court 
whose  process  it  is,  and  as  long  as  it  remains  in  the  possession 
of  the  officer  it  is  in  the  custody  of  the  law.     It  is  the  bare 
iajct  of  that  possession  under  claim  and  color  of  that  authority, 
■without  respect  to  the  ultimate  right  to  be  asserted  other«'ise 
and  elsewhere,  as  already  sufficiently  explained,  that  furnishes 
to  the  officer    complete   immunity    from  the   process  of  every 
other  jurisdiction  that  attempts  to  dispossess  him.' " 

While  the  property  in  the  case  at  bax  was  in  the  possession 
of  the  constable  under  the  levies  he  had  made  thereon,  it  wa3 
incapable  of  a  legal  and  valid  levy  by  another  officer  under 
a  process,  mesne  or  final,  issued  out  of  another  court.  Posses- 
sion of  personal  property  is  essential  and  necessary  to  a  valid 
levy,  and  two  officers  cannot  at  the  same  time  hold  possession 
of  the  same  property  under  two  different  writs  issued  out  of 
different  courts  of  co-ordinate  jurisdiction.  One  of  the  levies 
60  attempted  to  be  made  must,  in  the  light  of  the  essential  re- 
quirements of  a  valid  levy,  he  held  and  deemed  to  be  illegal 
and  unavailing.  Says  Brewer.  J.,  in  Jones  Stationery  etc.  Co. 
Y.  Case,  26  Kan.  304,  40  Am.  Rep.  310 :  "It  matters  not  whether 
the  officer  in  possession  be  a  constable,  a  sheriff,  or  a  receiver — - 
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J^  itjs-  still  in  ciu-todia  Icgis.       It  is  true  the  remedies  may  be 

't  ,di'"'  whether  the  possossion  be  that  of  a  constable  or  a 

-;;.V' r(M    ^        .  it  still  the  ultimate  fact  is  the  same,  that  the  pos- 

.'*:.!  5^csslon  is  the    posse'^sion    of  the   law.     Such   possession  when 

•"'5.  C  once  established  is  absolute  and  exclusive;  it  cannot  be  inter- 

'-_  "fofed  with,  it  cannot  be  divided.     When  a  sheriH  has  levied,  a 

"•'  r ''^"*-*",  "I'Y'^hal  cannot  touch,  and  vice  versa;  when  a  sheriff  has 

\-''_  vj''lcviod, 'a  constable  cannot  touch,  and  vice  versa;  when  a  con- 

*:£,V;s{able  has  IcMed,  no  other  constable  can  touch.     Tlie  levy  made 

'^^'-y  -.^riiust'-in  some  way  be  carried  out  to  completion,  whether  by 

/  /  ^'"jsalJB^-pf.the  property  or  by  payment  of  the  judgment  before  any 

"-.ly-'Tpijicv  legal  .'process  can  attach,  because  if  the  first  levy  implies 

^/;> 'i\^absolutX  and  e.\clu'iive    possession,  there    is  nothincr  for  the 

»"';;\,,-,sec0h<]' levy,  to, touch."  ,  The  prqpertv,  whenever  levied  upon 

,;»J'i4 ',^;'dufiijg- the;  existence   of   the   i'ien   created   thereby,   not  being 

K"^X'\"*^uljj,ectt  io*  a  lawful  second  Je\y   l)y  another  officer  under  a 

•aK^rT-cdiirefent-  process,  it  logicallv  follows  that  a  subsequent  levy 

i'^r^^V'^/J^pinjili^shed  ^by^  force  ^or;,fraudulent  means  and  by  an  unau- 

",<Jvj',^'--tJiorize(L  procedure  "is  illegaj.and  void:,  Dr.ike  on  Attachment, 

^^'^i>n7tl?ed.;''sec.Vl93;"llslcv  v.  Nichols,  12  Pick.  (:\rass.)    270,  275, 

'iVl02  Am.  Uec-'-i'T);  Lewis^v.  Dillard'  7()  Ked.  (ibS ;  1  Am.  &  Eng^ 

?V>-' En'cy.  of  .Law,  927,  and  cases,  cited  in  note  5, 

'.  ■??^„'    ■■  ^      -    -J  »■''''  >-••<'■        s   '     V  *"N       j-'"^/,"-        ',';  ■     *  - 

~  *'V."^^-i*,\Adherence^to  the  doctrine, IIkU, but" „one  odlcer  can  have  the 

;r'!?^»/la5v;fuj  cji'st.ody.'. of. property Je\ii '^  'inder  a  process  placed 

"^vVi-'*-in'-nis  hands  for,  sor\icc'  injio.w  .it("^  against  the  legal 

"'.-.-^''>'»"bT,equ'i't'aBre  ri£rhts.  a*n'd-^int'(Test<  -ons  for  the  satis- 

«.^j,i;;^,-"'''factioii.'  o|/d.ejnands\aga'in>t.  the,,-<u_ne,  aeblor.     The  law  fur- 

f^-?;*^i«"*nibhes  a  speedy, '^adVquate' and  effective  means  for  the  subjec- 

^Cv'^v^tiom.tof  jjic  pro])erty-'-thus  knied^upon  to  all  lawful  demands, 

'!V^/~'^^i'n^sV"faH-as/it  is Vapable  of  satisfying  such  demands  according 

^HC  ;to;  thfe'pnofit-y  of' the  liens  acquired  thereon.     Nor  is  a  party 

l-'t'^S---  'nrolfibited'-fronr'challeniiin^  and  att-acldng  tlie  validitv  of  ail- 

j.r ''vs^'prior /le\ie.S';i]j)o'n  any'ground  \\hieh  may  be  found  sufficient  to 

v'^'/ls-'jvitiateVthe  levv-'or, subordinate  the  lien  to  others  prior  in  right 

;/'?!^i,;oven,;Tboui:h- '=iiK=o(|uent,'in  time.     The  property  having  been 

^^^'  'r"'^¥M'''llVs(;7o\rand'-brmig]iJ;  wjthin  the  law's  custody,  successive 

i:V,o\vlc\'M'"-~',nia\  be*;ira'de  liy  the, officer  having  the  possession  of  such 

:C'.4|\/'pVoporty.\ani]-t'Jie  j)ro]\ertv,^nay  also  be  constructively  attached 

M<^-^.\>'and;a  .\afi(Mion,'^acf]uicolr  thereon  by  suitable  proceedings,  ini 

'\^'*"="|-;uhi(-h"Hlie^,o{'i(  Trvin.  ]!'(>-('--i()n  may  be  garnisheed, -as  was  done 

'"- '■'jh'_  the'V.i^V  auJiiir/'bv4-ap'H>ljhii'i/.  n<  having  in  his  possession 

■  >   "'?£:oo<ls  and'-''<  liaitt'l^ '.of  tlie, debtor."  »*'<»  Qiiltject  to  attachment. 

In  ^such  ^case,- the' aLl'aclurig^  creditor"  ac(iuires  a  hen  thereon^ 
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and  an  interest  therein  to  the  same  extent  and  of  like  efTect  as 
though  the  property  had  been  directly  attached  in  the  first  in- 
stance, subject,  of  course,  to  all  prior  valid  levies  existing 
thereon  at  the  time  of  serving  on  the  officer  summons  in  gar- 
nishment. 

In  Northfield  Knife  Co.  v.  Shapleigh,  24  Neb.  635,  8  Am.  St. 
Eep.  224,  39  N.  W.  788,  it  is  held:  "Proceedings  in  garnish- 
ment bind  the  garnishee  from  the  time  of  the  service  of  the 
notice,  and  the  property  in  his  hands  is  not  thereafter  subject 
to  levy  and  sale  on  process  thereafter  issued  against  the  debtor 
during  the  continuance  of  the  attachment."  Says  Maxwell,  J., 
in  the  opinion  (page  638)  :  "The  goods  and  the  party  gar- 
nisheed  being  both  within  the  jurisdiction  of  the  court,  it  will 
exercise  such  jurisdiction  over  them  as  the  necessities  of  the 
case  may  require.  We  are  aware  that  in  Bigelow  v.  Andress, 
31  111.  322,  it  was  held  that  garnishment  imposed  no  lien  upon 
the  goods  in  the  garnishee's  hands  and  did  not  put  them  in 
custodia  legis.  If  this  was  the  rule,  proceedings  by  garnish- 
ment would  be  an  expensive  farce,  which  would  give  the  at- 
taching creditor  no  rights  under  the  attachment.  Neither  can 
the  right  be  restricted  to  the  personal  liability  of  the  garnishee, 
as  he  might  be  insolvent  or  unable  to  pay  the  value  of  the 
property.  We  hold,  therefore,  that  garnishment  is  an  attach- 
ment of  the  goods  in  the  hands  of  the  garnishee,  and  that  such 
goods  are  not  subject  to  levy  and  sale  upon  process  thereafter 
levied,  during  continuance  of  said  attachment" :  See,  also,  Fitz- 
gerald V.  I'itzgerald  &  Mallory  Construction  Co.,  4-4  Neb.  463, 
496,  62  N.  W.  899 ;  Grand  Island  Banking  Co.  v.  Costello,  45 
Neb.  119,  63  N.  W.  376;  Drake  on  Attachment,  7th  ed.,  sec. 
263;  Bates  v.  Days,  17  Fed.  167,  168;  Locke  v.  Butler,  19  Ohio 
St.  587 ;  Bailey  v.  Childs,  46  Ohio  St.  557,  24  N.  E.  598.  In 
the  case  last  cited  it  was  decided  by  the  supreme  court  of  Ohio 
"that  the  property  in  the  custody  of  the  sheriff  was  not  subject 
to  levy  and  seizure  by  the  constable.  While  different  attach- 
ments of  the  same  property  may  be  made  by  the  same  officer 
(Eev.  Stats.,  sec.  5535),  personal  property  ^^^  held  under  at- 
tachment by  one  officer  cannot  be  levied  upon  under  a  writ  in 
the  hands  of  another  officer.  In  order  to  attach  the  property 
in  the  hands  of  the  sheriff,  he  should  have  been  proceeded 
against  as  a  garnishee:  Locke  v.  Butler,  19  Ohio  St.  587.  His 
assent  to  the  so-called  levy  did  not  change  the  rule.'* 

Applying  the  principles  deducible  from  what  has  heretofore 
been  said  to  the  facts  in  the  case  at  bar,  our  conclusions  are:  1. 


77G'.:.  A^'    '  I.  \\   Static  Rkports,  Vol.  89.     [N"ehraska. 

The  judgments  by  confe>sion  and  the  executions  issued  thereon 

"  nniipr  which  the  constable  le\ied  on  the  property,  the  proceeds 

V'  1,  (li  are  in  controversy,  were  not  absolutely  void,  and  to  be 

.-  .^.treated  as  nullities,  but  voidable  only  at  the  instance  of  a  bona 

-'\"  .vfide  creditor  in  a  proi)er  ])rocccding  uho  was  being  defrauded 

•     of  ^1  -  T  ^bt'^  by  such  confessions  of  judgment  and  the  levy  of 

,  ~.  "executions   issued   thereon  on  the  property  of  the  judgment 

•  ,-v ''-debtor.     2.  That  at  the  time  of  the  forcible  seizure   of  the 

-  ^-^djSroperty  by  the  sheriff,  the  constable  was  in  the  lawful  pos- 

"itv^Tsc^sion  thereof  under  writs  of  execution  valid  and  binding  on 

''<f/^s?«ltllS'J^  f'^<^t%  ^^'^^  the  property  was  in  custodia  legis.     3.  That 

;VX{;t'li.c  act  of  the  sheriff  in  forcibly  seizing  the  property  was  un- 

'  ".  '^i3'jt?H!'^^^  unauthorized,  and  rendered  the  levy  attempted  to  be 

.v%>Ifcniiic]e  thereby  iliegal  and  void  as  against  the  rights  of  the  eon- 

''•^|?^i!|'ta-Ble'^and' those  he  rcprc-cnicd,  and  was  ineffectual  to  deprive 

-^•?#^;^him '' of  , his  special  interest  in  the  property  by  reason  of  his 

'*';^"^'l*'yy^thefeon  1ind   the   1umi>  <u  quired  by  the  subsequent   con- 

'f:^^^3i'-rwct'iye' attachment  of  tlio  })roperty,_by  garnishment  process 

''''■?'5«fl?efV'cd;6n-hini  wliile  lawfullvventitled  to  the  possession  of  such 

"  '%-'"propertv.    ''•l'.'-''J'bat  tlie  propeitv,  havin<;  been  levied  upon  by 

.I'W^t'he'  corifctable  under  the  executions  in  his  hands  and  the  pos- 

M^sossion'thereoT  taken  by  him,  was 'not  subject  to  a  further  levy 

'      /'tpy-'t-he  sheriff -under  writs"of'attachnient  issued  from  another 

'  ',- .#court    \\iiilf>  rill'  fir-t  l(\v  (ontinuod  in  force  and  before  the 

>"X:f-¥i^'!  -.iti-fied  and  the-'cxcr ntion  recalled.     5.  That 

-'■^f^tlie  pioiKrtv  li  \  It  d  on*l)v  tlu^  constable  and  in  his  possession 

,  ,,r.CtPcfuld/'only  bc'readie^l  ])y  other  creditors  by  virtue  of  subse- 

r^^pC'^ni^^Jfit  Jevi'cs  of  ""mesne  or  final  ])rocess  made  ****  by  the  same 

^'j^j^^^otTicef,  or  by  attachment  of  the  property  by  garnishment  pro- 

;-fK|^|>o*5fl'-QVi^ved  on^tlie"  ( o'n>t  ible  having  in  his  possesision  property 

r  subject  to  attachm(>nt.     6.  That  as  between  tliose 

'   '■"  "'  "■  through  the  sheriff  by  virtue  of  the  levies 

le  by  him  under  writs  of  attachment  in  the 

M>  claiming  through  garnishment  ])ro- 

-lable  as  having  the  lawful  possession 

)r()iiertY,.tb<  ly  the  process  of  garnisihment,  ac- 

.   seized  by  the  constable  superior 

led  to  precedence  in  the  distribu- 

ilc  of  such  property. 

,^>,  <.   .'  in  ^rc  presented  in  briefs  of  coun- 

■    '■N'sel  "  i'nclud  i  — arily  disposed  of  by,  what 

'  Tnot  further  be  considered. 
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We  are  therefore  of  the  opinion  tliat  the  judgment  mnst  lie 
reversed  and  the  cause  remanded  for  further  proceedinu^  in 
harmony  with  the  views  herein  expressed,  which  is  accordingly 
•done. 

Reversed  and  remanded. 


Transfers  in  Fraud  of  Creditors  nre  not  void,  but  voidfiWp  mprplv 
They  carry  the  lepal  title  subject  onlv  to  dofe.Tsanoe  by  the  cred- 
itors: Doster  v.  Manistee  Nat.  Bank,  (37  Ark.  32.5,  77  Am.  St  R<'n 
lin,  r)5  S.  AV.  137:  Bradfeldt  v.  Cooke.  27  Or.  104.  .'0  Am.  St.  Rep 
701,  40  Pac.  1;  Frencli  Lumberinc  Co.  v.  Therianlt.  107  Wi'j  r,'>7' 
«1  Am.  St.  Rep.  8.5G,  83  N.  W.  927.  For  confessions  of  jud^rment 
in  fraud  of  creditors,  see  Feisenspan  v.  Driesigacker,  lOH  Fa  St 
17,  78  Am.  St.  Rep.  790,  45  Atl.  481:  Mackie  v.  Cairns,  r,  Cow.  .547. 
15  Am.  Dec.  477:  Puget  Sound  Nat.  Bank  v.  Lew,  10  Wash  490  4.5 
Am.  St.  Rep.  803,  39  Pac.  142:  Walton  v.  First  Nat.  Bank.  13  Colo 
2C.5,  16  Am.  St.  Rep.  200,  22  Pac.  440.  Such  judgments  cannot  be 
collaterally  attacked:  Note  to  Wilcoxson  v.  Burton,  87  Am.  Dec. 
74.  On  the  collateral  attack  of  judgments  generally,  see  the  mono- 
graphic note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104-119. 

Property  in  the  Custody  of  the  Law  is  not  subject  to  levy:  Hardy 
V.  Tilton,  G8  Me.  195,  28  Am.  Rep.  .34:  note  to  Shinn  v.  Zinimerman. 
55  Am.  Dec.  2G4,  2G5.  But  a  valid  levy  is  essential  to  place  i)roperty 
in  the  custody  of  the  law:  Cedar  Rapids  Pump  Co.  v.  Miller,  105 
Iowa,  G74,  67  Am.  St.  Rep.  322,  75  N.  W.  504. 


WOODMEN  ACCIDEXT  ASSOCIATION  v.  PRATT. 
[62  Neb.  673.  87  N.  W.  546.] 

INSURANCE.— STIPULATIONS  AND  CONDITIONS  IN  AN 
INSURANCE  POLICY  AFFECTING  THE  NATURE  AND  DE- 
SIRABILITY OF  THE  RISK,  in  order  to  continue  a  policy  in  force, 
are  regarded  as  of  the  very  essence  of  the  contract,     (p.  781.) 

INSURANCE.— FORFEITURE  CLAUSES  IN  CONTRACTS 
OF  INSLTRANCE  are  not  to  be  enforced  literally  unless  such  con- 
struction is  found  to  be  necessary  to  conform  to  the  obvious  inten- 
tion of  the  parties,     (p.  782.) 

A  PROVISION  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  of  accident  and  injury  to  be  given  within 
a  specified  time  is  sufficiently  complied  with  if  the  Insured  exercises 
due  diligence  and  reasonable  effort  to  meet  such  requirement,  (p. 
782.) 

A  CONDITION  IN  A  POLICY  OF  FIRE  INSITRANCE  RE- 
<JUIRING  THE  INSURED  TO  GIVE  IMMEDIATE  NOTICE  of 
loss,  need  not  be  literally  complied  with,  and  the  exercise  of  due 
diligence  is  all  that  can  he  demanded,     (p.  784.) 

THE  PRINCIPLES  GOVERNING  THE  CONSTRUCTION 
OF  FIRE  INSURANCE  POLICIES  WHICH  REQUIRE  NOTICE 
to  be  given  in  case  of  loss  apply  with  equal  force  to  similar  pro- 
Tisions  in  policies  of  accident  insurance,     (p.  7S5.) 


1  ^  .^  A  Ni  Statl;  Eui'Outs,  Vol.  89.     [Xebraska, 

/ /r()\i>rri(>\s  in  an  accident  insi'rance  tolicy 

KKQl  1KI\<;   NO  1  ICE  to  1)0  gi\(Mi  of  the  ju'culont  and  injury  are 
.,>V~    ^.ncii  a  iiioic  libeial  construction,  in  fa\or  of  the  beneticiary,  than 
,.' f'V    «  oiniituuis  w  lucli  are  to  be  complied  ■\\itli  for  tlie  purpose  of  cou- 
_jV  ."^'tiiiu     j:  t'.e  policy  in  force  and  eftect.     (p.  7SS  i 

''if*;,        A(  riDENT     INSURANCE  — NOTICE     OF     INJURY.— Pro- 

■*  '''l'%'\Viniis  111  an  accident  lUhurance  policy  recjuiriiiR  notice  of  an  iu- 

jhi\    to,  bo  f^i^en  ^\itllln  a   stated  time  need  not  in  every  case  be 

.  .>  \fJj''  '  '">  complied  with  in  order  to  prevent  a  forfeiture  of  the  policy. 

'''^''''~  -^  WHEN  A  TIME  IS  FIXED  IN  A  POLICY  OF  ACCIDENT 

.^-£.  •L^iJNSl.RANCE  FOR  THE  (H\IN(i  OF  NOTICE  of  an  accident  and 

1-i'  ',^}.)y''y>  with  the  particulars  there'of,  which  is  reasonable  in  its  cliar- 
'1',  -,'-^  a^^ter,' this  will  be  regarded  as  a  condition  precedent  to  be  complied 
;^^'^^'*-^;swtlT  belore  recovery  can  be  had.     (p.  78S.) 

Tif^K''i'~  y'  I^^t  RVNCE-NOTICE  OF  ACCIDENT.— WHEN  CAUSES 
^^^■Vl>x1ST  RENDERING  IMPOSSIBLE  the  giving  of  notice  of  an 
.!;*^^i/f;':ir'(  id'eiit'ancl  injury  within  the  time  required  by  an  insurance  pol- 
\'f.^r;-'  'Tc-y%noli(  e.iiMy,  lie  gneii  thereafter,  and  the  lieneficiary  will  be  ex- 
■..'\..'y>.--.'cjised'-fpr 'failme.  if  done  within  a  reasonable  time,  or  within  the 
•^/-'^f'fHtinfe* 'stipulated  after  the  cause  preventing  prior  compliance  ceases 
>y',.'i^>iItojexis't..  (p .  788  )  -.  -  \ 

ff^ViV-K-^-^'^- AN-"  IN  SUITED  IS  EXCUSED  FROM  GIVING  NOTICE  OF 
/,?.;:.^j*AN\ACQII)l.\T  H)  1I1MM:LF  WITHIN  THE  TIME  required  by 
^^'■^tyf'^lTis  pplicy,  AN  lice  ilic  ik  (  ident  produced  concussion  of  the  brain, 
i^\<fi^-i  li]i'\i  A\Jii(  I'l  lie  \s  i<  lUH  on^c  lous- for  sixteen  hours,  and  his  mind 
'  V"-'J^S''''I'P<  i^ie(]^<^l«'.i"^>"Ji«"il  !>"<!  cia/cd'Jor  s(Mer.il  months  thereafter,  and 

'^'^'il''.\''h.e.  did'  not  rei,Min  ^the„use  of  Ins^,  iiicnt'.il  faculties  In  their  normal 
"IX--^'^'' ^tate'untirsoine''- time' after' uiitu-e''\\. IS  gilen.'*  (p.  789.) 

^^'rl'^-w^'^r:-/  '^''-'''  '  ^''^  '"""''         "''  -'■''■'' ^-•'''  ''  "'  '"'   ''    '^  "' 
"''l3|^«!,4s«fr<ilBot^     All(  n,  for  ihe.'pla'm,tifr,,'ini'e"fror.- 

^VC'^;''!''",*  i la- tin i:src*l'S.riuL,  contra!' •'  i\ 

^"Tr^'%B'-"f-^''''-^~^^-^"^^  defendant  in  error,  was  the 

^j5^i>^]i'ol(ler  oi -ail  au  i(k'nV,])oiu  \  of  in&urance  in  defendant  com- 
'^■'^^'^•''■^ ']f, ]  *'"  1)1.11 11  ml'  in  erior."    JLuing  suffered  an  accident  on  tlie 


^^Vf  I  mli,(!a\  -of  October,  1895,  resulting  in  an  injury  totaly 

])iir-uiiig-lu=;  ordinary  business  or  occupatidn 

|»ei  lod  of  time,  and  partially  disabling  him 

r  })eriod,  the-i)laintiff  brought  an  action  against 

■^'r.on^the  policy  of  insurance  according 

i)n«.   -jFor-answer  to  the  petition  of  the 

r    ,iMi  jc-:  ''That  it    [defendant  company] 

'    '       ''    .iiid  is  not  indebted  to  tlie  p'.ain- 

'  I  .my  pretended  injury  received  as 

otherwise,  because  in  said  cer- 

to  rhe  phiintiff  and  sued  on 

-  a  condition  precedent  to 

-hall  gi\e  a  written  notice 

in   Lincoln,  Nebraska,  of 


Vy 


Oct.  1901.]     Woodmen  Accidk.nt  Assn.  v.  Pkatt.  775> 

any  injury  received  for  whidi  indemnity  is  clalinel,  within  t'-n, 
days  from  date  of  such  injury,  and  that  plaintilf  failed  to  so 
notify  said  company  and  said  company  did  not  receive  any 
notice  of  said  injury  for  a  long  time  subsequent  to  the  expira- 
tion of  said  ten  days." 

To  the  defense  thus  pleaded  the  plaintiff  alleges  in  hi.~  reply 
that:  "By  reason  of  said  injury,  and  as  a  direct  result  thiTCof, 
he  became  and  was  sick  and  distempered  in  mind  and  botly,  so 
much  so  that  he  was  entirely  deranged,  out  of  his  head  and 
crazy  from  the  time  he  received  his  said  injury  for  more  tlian 
four  months  next  thereafter  ensuing,  and  was  sick  in  body  as- 
well,  and  was  confined  to  his  house,  wholly  unable  to  attend 
to  or  transact  any  kind  of  business  ^'^  or  to  give  any  directitm. 
or  advise  with  any  person  concerning  the  same;  that  neither 
his  wife  nor  any  other  member  of  his  family  knew  of  the  exist- 
ence of  said  policy  mentioned  and  described  in  plaintiff's  p-  ti- 
tion,  and  by  a  mere  accident  the  wife  of  this  plaintiff,  on  or 
about  the  twenty-fifth  day  of  November,  1895,  in  looking  over 
some  of  his  papers,  found  the  same  and  caused  forthwith  a 
notice  in  writing  to  be  given  said  defendant  of  such  accident, 
the  time  when  it  was  received  and  the  particulars  concerning 
the  same,  as  is  in  said  policy  provided,  whereupon  said  defend- 
ant at  once  denied  all  liability  on  said  policy,  and  assigned  as 
the  sole  and  only  reason  therefor  that  the  notice  had  not  been 
given  within  ten  days  from  the  date  said  injury  was  received ;. 
wdien  in  truth  and  in  fact  this  plaintiff,  by  reason  of  liis  said 
injury,  and  as  a  direct  cause  thereof,  was  crazed  and  deranged 
and  bereft  of  all  reason  and  power  to  give  said  defendant  said 
notice,  but  that  said  notice  was  so  as  aforesaid  duly  given  so 
soon  as  the  said  policy  was  found,  and  while  this  defendant 
was  still  bereft  of  sense  and  by  reason  of  his  said  injury  and 
before  he  had  recovered  his  reasoning  faculties." 

On  the  issue  thus  raised  by  the  pleadings,  a  trial  was  had  to 
the  court  and  jury  resulting  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  two  hundred  and  sixty-fivp 
dollars  and  forty-one  cents.     Defendant  prosecutes  error. 

But  two  questions  are  presented  for  consideration  and  aruTied 
in  briefs  of  counsel,  and  they  are:  1.  Are  the  terms  of  the 
policy  of  indemnity  as  to  notice  to  be  given  the  company  by 
the  assured  in  case  of  accident  and  injury  to  him  to  be  con- 
strued literally  and  to  be  actually  complied  with  in  the  time 
stated  as  a  condition  precedent  to  a  right  of  recovery?  And  2. 
If  not,  is  the  evidence  sufficient  to  sustain  the  general  finding 
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tliat  plamtifT  was  excusable  in  tlie  present  instance 
11  ;iie  Lane  of  t'he  accident  until  llie  noiice  was  actually  and 
,.  I     Tact  given? 

"^      '       accident  occurred  on  the  17th  of  October  and  the  notice 

■  •  •  was  mailed  to  the  defendant  on  the  29th  of  ^"^"^  Xo- 

'-  follo\ving,  and  received  by  it  on  the  30th,  when  ac- 

,Jv'.  ;^\I.'(i;,nnent  thereof  was  made  and  the  claim  of  the  plain- 

-tid"  ("'iMfod  and  declined  because  the  notice  was  not  ofiven  within 

,  ti  .  -  provided  by  the  terms  of  the  policy.     The  provi- 

.is  lollows:  "Written  notice  sball  be  given  the  said  as- 

•1   at  Lincoln,   Ncbra>ka,  witbin  ten  clays  of  the  date 

■  lent    and  injury  for  which  claim  to  indemnity  or 

_  ■  ;  ^-, made,  with  full  .particulars  thereof,  including  statc- 

't'of,  Hie  time,  place,  and  can?e  of  accident,  the  nature  of 

.iiul  the  full  name  and  address  of  the  insured  and 

"  '   ""!.;ss  such  notice  and  statement  is  received 

'ii'ns  to  indemnity  or  benefit  under  this  cer- 

be  forfeited  to  this  a-sociation." 

use  i'>  purely  tecbniial.     The  risk  assumed  by  the 

irer  hiis  not^becn  inorca-^cd  or  ir  anywise  jeoparded  by  the 

of  tbe^  insured  to  coni])ly  literally  with  the  provisions 

jce.  _pf  tbe  accident,  ^  and,  the, in  jury  flowing  therefrom. 

-ured.- hasT- received  the' ^lip  ;  <ii.  d  consideration  for  the 

*"'  T-acted  ,fpr,  and^  wbich^^  the  insured  should  not 

ift(^r  he' recruv_''^-an  injury,  save  for  his  viola- 

1  ..-pirit  of  the  contract  in  re-pect  of  subse- 

..-  Lw  >)e  performed  as  contemplated  and  intended 

.\s   thereto   under  well-recognized   and  cstabisbed 

tion  of  contracts  of  the  kind  under  considera- 

V  of  tbi^  cbaracter  organized  for  tbe  purpose 

'i'ty  to  tho'^e  suffering  injury  and  loss  from 

1  ,  we    assume  does,  have  a  hiu^her  mission 

etion  of  revenues.     If  the  provision  quoted 

iimstances  and  regardless  of  conditions  be 

.'  "I  '   -  I  H'tly. complied  with  according  to  the  letter 

<  t^fMi  j],o  ^ojitract  can  only  be  reg.irded  as  a  snare  and 

'-unwary  and  deprive  them  of  tbe  pro- 

""'leted  for  on  their  part  in  the  best 

ose.     If  the  contract  is  legally  in- 

>.)n>i ruction  than  that  contended  for,  re- 

'  aiidM'x'.u't  compliance  as  a  condition  pre- 

'  '   '  '1  ,n,,t '  e  time  mentioned,  then  if  for  eleven 

ud)-^    nie,  in-urrU  i^.irMtional 'and    deranged  in  liis  mind  as  a 
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result  of  the  accident — as  he  appears  to  have  been — and  there- 
fore incapable  of  complying  with  this  provision,  he  would  be 
altogether  debarred  from  relief,  and  the  failure  would,  on  legal 
principles,  be  as  fatal  as  would  be  the  case  if  the  time  were 
forty-four  days,  as  in  the  present  instance.  Such  a  construc- 
tion would  be  shocking  to  our  sense  of  justice,  uiicon-ciuiiable 
and  unreasonable. 

There  is,  presumably,  pervading  every  contract  a  reason  based 
upon  something  substantial,  capable  of  conception  and  analysis 
by  the  human  mind,  for  the  terms  and  conditions  mentioned 
and  prescribed  therein.  It  is  well  to  note  here  that  we  are  not 
considering  a  question  of  complying  with  conditions  before  loss 
or  injury,  such  as  the  payments  of  assessments  and  dues  at  the 
time  stipulated,  observing  requirements  affecting  the  nature  and 
desirability  of  the  risk  in  order  to  continue  a  policy  of  insurMnee 
in  force  and  effect.  Such  stipulations  are,  and  should  be,  re- 
garded as  of  the  very  essence  of  the  contract,  and  on  their  com- 
pliance depends  the  life  and  success  of  the  company.  Nor  is  it 
to  be  questioned  seriously  that  the  terms  of  a  contract  of  the 
nature  of  those  under  consideration  have  a  substantial  basis  and 
valid  cause  for  their  existence,  in  all  respects  reasonable  in 
character  and  to  be  enforced,  with  proper  qualifications  and  ex- 
ceptions under  certain  circumstances,  in  all  instances  where  tbe 
enforcement  of  the  terms  of  the  contract  is  invoked  by  one  of 
the  parties  thereto.  The  reason  for  the  notice  required  is  made 
manifest  by  a  reading  of  the  provisions  of  the  policy  requiring 
the  same  to  be  given.  It  is  for  the  purpose  of  advising  tlie 
insurer  of  the  accident  and  the  injury  resulting  tlierefiom  for 
wliich  claim  to  indemnity  is  made,  with  full  particulais  as  to 
time,  place,  and  cause  of  accident,  and  the  nature  of  the  injury. 
With  this  information  tbe  company  is  better  enabled  to  protect 
itself  from  fraud,  imposition  and  demands  unjust  in  character, 
and  for  which  no  legal  liability  exists.  ^""^  This  is  not  only 
reasonable  and  proper  but  also  commendable.  It  indicates  good 
business  judgment,  prudence  and  foresiglit.  But  if  this  is  the 
reason  and  object  to  be  accomplished  by  the  notice,  as  we  ap- 
prehend Avill  be  cheerfully  conceded,  then  it  must  have  been 
the  intention  of  the  parties  that  the  notice  is  not  to  be  givea 
until  some  person  with  knowledge  of  its  requirements  and  men- 
tal capacity  to  act  thereon  is  in  a  position  to  comply  with  its 
terms.  It  is  not  the  notice  of  the  accident  alone  that  is  the 
important  information  desired,  but  the  particulars  and  cir- 
cumstances surrounding  the  incident  which  is  regarded  and  con- 
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of  equal  importance.     How  then  ought  this  pro- 

,.     \,^   ■■,  ul  the  contract  to  be  construed?     !Mu&t  it  be  by  a  hard- 

.  ^"^  '   ^  uhi-i  i-l  rule  which  admits  of  no  de\iation  or  qualification  and 

■ '-  1 '/<^r  a  t'.iiUire  to  give  the  required  notice  during  the  time  stated 
,•  ^^;/;.- the  policN  is  ip-50  facto  forfeited,  or  can  there  be  a  legal  excuse 
\   /.  "for  f.idure  to  comply  literally  and  with  exactness  with  its  terms 

''^*?^>'hich' the  law  recognizes  as  valid,  and  allows  a  recovery  not- 
?  ft:vysvithst<anding  the  failure  of  the  insured  to  gi\e  the  notice  in  the 
'-y  C,*time  stipulated  ? 

;'y^4;v^ 'ijhis  court  has  frequently  said  that  forfeiture  clauses  in  con- 
••'-^^  v-4tracts.pf  the  kind  under  consideration  are  not  to  be  enforced 
^"•^Iv^nl/tierally  except  such  construction  be  found  necessary  to  con- 
-w^'-t^^i'QPni-  to., the.  obvious  intention  of  the  parties.  "Forfeitures," 
A  jj4^^.;Ssay^s',Sullivan,  J.,  in  Phenix  Ino.  Co.  v.  Ilolcombe,  57  Neb.  G22, 
?#|So^*'AmV,St.  Eep.  532,  78  N.  W.  300.  "are  not  favored,  and  in 
^,/'Vv  con  tracts  of  insurance  a  construction  resulting  in  a  loss  of  the 
?«SstU>ijidenmity  -for  w'lnch  the  iiifeured  has  contracted  will  not  be 
^''^  -4-!^  ^adopted-  except  to  ffivc  effcci  to  the  obvious  intention  of  the 
;4^'^}^3parties.f ,...  And  in  S[iiingfield  Ins.  Co.  v.  McLimans,  28  Neb, 
r^'?-'®G;!45"-N.  W.  171,  It  13  lield  tliat  "forfeitures"  are  not  favored, 
-''J^J'and, should  not- be  enforced  unless  the  courts  are  compelled  to 

^  •'}  v,dp  so,  and' that  such  rulCjjapplies  to  insurance  companies.     Of 
.  ^;.^4he. same, import  are:  Esjabrook.v  Hughes,  8  Neb.  496,  1  N.  W. 

;-ife3"2;;^,Hibbeler..v.JGutlieart,  12\\cb.  526,  531,  12  N.  W.  5;  Con- 
f'St;fnVtrcut  Fire  Ins.  Co., v.  Jeary,  60  Neb.  338,  83  N.  W.  78. 
'^^.j^^^^Jn-respect-of  the  rule  of  con-*truing  provisions  in  a  contract 
-^^;:fc''''-of-insurarice'  for  notice  of  accident  and  iniury  or  ^^^  loss  or 
_^'"-"4:;-;rid,\inair('  and  proof  of  the  same  to  be  gnen  "forthwith"  or  "im- 
^^^kcinCoKai  "  wnl'in  a  stipulated  time,  the  authorities  are  not 
!#;-;; ""-^^l-^'Cp^tijeiN  Jul!  ni()ni()U5,.  aiid  yet  from  the  examination  we  have 
^'.^i#)le,en>able-to-.make. in  the  limiied  time  at  our  command  the  srreat 
fpt-^^^yvj'ejghtyof 'authority -is  to  the  effect  that  the  exercise  of  due 

^'  ^vC*^,^l!^'S-^'^'^^  ?"°-^-/^^^^^^^P^J^^^  elfort  on  the  part  of  the  insured  to 

S."?^jS^'|{nieeC^J;he  requirements, thus  imposed,  to  be  determined  under 

^'^;\^^,'^-aNll':the'  circumstances"  as  disclosed  in  each  individual  case,  is 

''■"-'%'"(',  .'mk  d'.i  Vonipliance, with  such  provisions  although  not  with- 

''^^.according  to  the  strict  letter  of  tlie  terms  used  in 

;^.  o'^'pajne.^"'  ,Soine  authoriti(>s  hold  to  the  contrary  rule, 

f>  'ctfict^tGOTupliance  with  the  letter  of  the  contract. 

-jircrthe  ca-es  of  Gamble  v.  Accident  Assur. 

''     '    ^   "    *on  V.  Employers'  Liability  As- 

which  it  was  held  that  the  no- 
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tice  was  a  condition  precedent  and  omission  to  give  a  notice  of 
death  within  the  prescribed  time,  even  when  death  was  in- 
stantaneously caused  by  accident,  was  a  good  defense,  and  that 
such  notice  might  have  been  given  by  any  person  acting  on  ap- 
pointment by  the  assured  or  in  Ijchalt  of  any  person  interested 
in  the  policy,  and  that  it  was  not  necessary  that  it  should  be 
given  by  the  legal  personal  representative  of  the  assured;  that 
the  provision  was  the  deliberate  contract  of  the  parties  and 
should  be  enforced  as  made.  The  construction  appears  harsh 
and  unnatural,  and  is,  we  think,  not  in  accord  with  the  spirit 
and  trend  of  American  authority  regarding  a  proper  construc- 
tion of  the  same  or  similar  provisions.  We  are  also  cited  to 
the  case  of  Heywood  v.  Maine  Mut.  Ace.  Assn.,  85  Me.  289,  27 
Atl.  154,  in  support  of  the  contention  of  the  defendant.  In 
that  case  the  question  arose  on  demurrer  to  the  petition  which 
disclosed  that  notice  was  required  by  the  terms  of  the  policy 
sued  on,  and  that  none  had,  according  to  the  pleading,  been 
given  nor  was  any  excuse  or  reason  pleaded  for  not  giving  the 
notice.  It  being,  for  the  purpose  of  the  question  decided,  ad- 
mitted that  no  notice  had  been  given  ^^^  and  no  excuse  existed 
for  failure  to  give  the  notice,  the  question  could  not  well  be 
decided  otherwise.  Simons  v.  Iowa  State  etc.  Assn.,  102  Iowa, 
207,  71  X.  W.  254,  is  also  cited.  In  that  case  it  appeai-s  that 
the  assured  had  suffered  from  two  accidents,  for  one  of  wbic-h 
he  had  been  indemnified.  Suit  was  broug'ht  for  an  injury 
caused  by  the  second  accident.  The  evidence  disclosed  that  all 
the  notice  given,  which  consisted  of  ordinaiy  correspondence, 
was  with  relation  to  and  concerning  the  first  accident  and  that 
the  insurance  company  at  no  time  had  been  notified  of  any  in- 
jury from  the  second  accident  nor  the  particulars  thereof,  nor 
was  any  reason  or  excuse  given  for  not  giving  the  required  no- 
tice. Under  such  circumstances  it  would  seem  that  the  insured 
could  not  and  ought  not  to  recover. 

In  Foster  v.  Fidelity  etc.  Co.,  99  Wis.  447,  75  N.  W.  69,  also 
cited,  the  policy  required  "immediate"  notice  of  the  accident 
causing  the  injury  or  death  to  be  given  to  the  company,  and  it 
is  held  that  death  resulting,  t/he  beneficiary  of  the  policy,  having 
knowledge  of  the  cause  of  death,  could  not  wait  twenty-nine 
davs  before  giving  the  required  notice  under  the  terms  requir- 
ing "immediate"  notice.  The  court  in  that  case  emphasizes 
the  fact  that  after  being  acquainted  with  all  the  fact?  con- 
nected with  or  related  to  the  accident  resulting  in  death,  the 
beneficiary  made  no  attempt  to  give  the  notice  for  the  period 


>tv^ 
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nil  iif'-'iii  (1.-  'I'll'  i\i(]ciue  clcnly  sliows  want  of  diligence  and 
1.1.  ,u  -  nir-'ic  j.,,ii  ol"  the  beneiiciary.  It  is  there  held  that  the- 
\\"u\  'MiiMH  '  1  ( ''  in  the  connection  used  means  such  conven- 
lurftiiiK'  .f-  was  reasonably  nece^Miry  under  the  cireum^tancts 
to  do"  th"  ilung  required.  Other  authorities  are  cited  distinct- 
J-'-'^V'i^ly  I'-l'itc'd  to  the  question  under  im  -  deration,  in  support  of 
>V"/  v^-contt  mion  of  counsel  for  defendant,  but  generally  with  refer- 
^^l^^^^ji-^xeme' to  conditions;  and  requirements  of  policies  of  insurance  as 
't^^  r<;  J  V. '"t  0  the-|M\i'i.  '  t  pKMii  111-  \,\>  '  mill  notes,  dues  and  assess- 
;6:|L,'^:>^fnient- *  i^'  v'  '■.  in  our  m  >\  >'•  'o  be  regarded  as  not  al- 
i"^'-? -/^I'l/to'iieti  lor  tlie  n  >i-  '  ore  stated,  and  rsiiard- 

-  ^'^'-  (ouiL  I1.1-.  luijuciiily  e-xpressed  itself  in  ac- 
oinucd  m  the  aiithoriLics  cited. 
]  oin     A\\    til"  .nnhorities  which  deal  with 


Jo'v:*"''^^;dirj;M\  nu  1  1  11-  *'*'"  (Ol 

'^j^^^^l^'-icoi d  "w ]j h  'i lie  rule  a iim 

»V'-w^  3lore  diiectlv  m   lo 

.^^%|jg;t'liehfue''f-tron  of4the.])'r,ppi-'r  construction  of  provisions  in  jjolicies 

|?°V'''^t''4m'ii;a'rdin'£r'if()tue' bfH'he  liaT)i)cn'in;r  of  the  e\ent  avI 


p])cning  of  the  e\ent  Avhich  gives  rise 


V-u'^'^^^ttjiinR'diave'a  rneamng  aiid 'delin.tion,  a'-?!^ clear  and  well  defined 


5^S^iirliY''#tlirtnhnfranc("  -liit'  (Con./"!  n  ,i!    In<.  Co.  v.  Lipnold,  3 


i^-i'^C^iS^Xe'b".'l39i)'>i't  is  }icld'"by  ihi^'  court  that:  *'A  condition  in  a  pol- 
^i^^^^^icv''^6T"^'ins\rran^^  in^^nrod,  in  case  of  lire,  to  give 

^"■'%--*S^imrnediate  notice  of;his>lo==^  need  n*  t  be  literally  complied  with. 
■•4}.'Clws:The^ exercise  of  due  diliaence,  and  tlie  giving  such  notiee  as 
*'^>s*'^v' ^ **  mav-'be;  rea'sonable- in  the  ]  aiticul.ir  case.  i<  all  that  can  be  de- 
if\>l     '    '  '  ''e  s'amc^'ontention  was  then  made  as  in  the  case 

k^f  '  ''"^f  e=sity  of  gi\infr  notice  of  the  loss  within  the 

'v'l-?  condition  precedent  to  a  right  of  recovery  for 

S<<^. ''  --  '\s  AI,i\-\\cll.  J,  who  wrote  the  opinion: 

f-,\y  Mined  on  the  policy  until  the  proof  of 

'/y'--'  Jiv  -nine  ai  t  of  ihe  insurer.     Yet  it  is  a 

i^^'"  itb_the  condition  of  a  policy,  requiring 

'C'"-  f^M6rth^^ith'  or  'immediately,'  that  the 

4;^i-'  <  r  all  the  circumstances,"  cit- 

ylt,  .1  Ins.  Co.,  20  Barb.  475 ;  Buni- 

>\    '  12  N.  Y.  81. 

■1  v.,  Milwaukee  Mechanics' 
i?;p,  Af\7,  41  N.  E.  658), 
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it  is  held  that  under  a  provision  that  '''proof  of  loss  slinll  be 
forthwith  rendered,''  it  is  a  question  for  the  jury  under  all  the 
circumstances  of  ^*^^  the  ca^e  whether  such  proof  rendered 
two  months  after  the  loss  was  "forthwith  rendered,"  a  numljer 
of  authorities  being  cited  in  the  opinion  to  support  the  holding. 

Carey  v.  Farmers'  etc.  Ins.  Co.,  27  Or.  146,  40  Pac.  91,  holds 
that  under  a  policy  providing  tliat  in  case  of  loss,  the  assured 
shall  give  immediate  notice,  and  render  a  particular  account 
thereof  to  the  company,  reasonable  diligence  is  required  in  mak- 
ing proof  of  loss;  and  when  such  proof  was  made  over  four 
months  after  a  fire,  and  there  was  nothing  in  the  pleadings  to 
show  that  it  could  have  been  made  sooner,  the  question  of  reas- 
onable time  was  for  the  jury.  Says  the  author  of  the  opinion : 
"The  term  'immediately,'  as  used  in  the  policy,  required  the 
exercise  of  reasonable  diligence  by  the  plaintiff,  which  would 
be  measured  by  his  ability  to  make  the  necessary  proof  Avithin 
a  given  time" :  See,  also,  Trask  v.  State  Fire  etc.  Ins.  Co.,  29 
Pa.  St.  198,  72  Am.  Dec.  G22;  Edwards  v.  Lycoming  County 
Mut.  Ins.  Co.,  75  Pa.  St.  378 ;  Ermentraut  v.  Girard  Fire  etc. 
Ins.  Co.,  C3  Minn.  194,  65  N.  W.  635;  Carpenter  v.  German- 
American  Ins.  Co.,  135  N.  Y.  298,  31  N.  E.  1015,  all  hold- 
ing to  the  same  rule  of  construction. 

While  these  cases  refer  to  policies  of  fire  insurance,  the  same 
reasoning  and  underlying  principle  on  which  the  construction 
is  based  apply  with  equal  force  to  policies  of  accident  insur- 
ance as  in  the  case  at  bar.  In  fact  Judge  May,  recognized  as 
high  authority  on  the  law  of  insurance,  says  in  his  second 
volume  of  INIay  on  Insurance,  section  536,  while  treating 
of  the  subject  of  accident  insurance:  "The  general  rules  here- 
tofore stated  as  to  preliminary  proof  in  other  branches  of 
insurance  are  also  applicable  here."  That  this  rule  does  in 
'fact  apply  in  the  construction  of  similar  provisions  in  policies 
of  accident  insurance  is  recognized  by  the  supreme  court  of 
Wisconsin  in  the  case  of  Kentzler  v.  American  Mut.  Ace.  Assn., 
88  Wis.  589,  43  Am.  St.  Kep,  934,  60  N.  W.  1002,  where  the 
policy  provided  that  "immediate"  notice  of  the  accident  should 
be  given  and  notice  was  not  given  until  May  26th,  the  accident 
resulting  '**^*  in  death  occurring  IS'ovcmber  9th  preceding 
showed  a  reasonable  compliance  with  the  terms  of  the  policy. 
The  case  is  in  principle  and  reasoning  directly  in  conflict  with 
the  cases  reported  from  Ireland  heretofore  cited,  and  strongly 
relied  on  by  counsel  for  the  defendant.  Says  Judge  Cassoday, 
writing  the  opinion  of  the  court,  after  giving  the  definition  of 

Am.   St.    Rep.,   Vol.    LXXXIX.— 50 
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iiodiate"  as  defined  by  the  lexicographers:  "If  the 

I  .-  to  be  thus  literally  construed,  compliance  by  the 

■'-  "}•'  ^'  would  seldom  be  possible.     But  courts,  looking  at 

lice  of  contracts  and  statutes,  have,  during  the  last 

....;iie3,  repeatedly  declared  that :  'The  word  *'immcdi- 

"'  although  in  strictness  it  excludes  all  mean  times,  yet,  to 

/,^;nialvO  good  the  deeds  and  intent^  of  {)arties  it  shall  be  construed 

.  '*riih~;i  c'nnvcnicnt  time  as  is  reasonably  requisite  for  doing  the 

( iting  a  large  nuin'  er  of  decisions  in  support  of  the 

ibe  >ame  etrcct  is  ^IcFarland  v.  United  States  Mut. 

,  124  Mo.  201,  27  S.  W.  136.     It  is  there  said  (page 

.  t'liough  the  time  in  which  the  notice  shall  be  given 

ler  the  contract,if  the  circumstances  of  the  accident 

-  to  make  it  impossible  to  comply  with  the  condition, 

'   \\  It  bin  a  rea'ionable  time  after  it  becomes  pos- 

I    -M'^U-ipTlt." 

lit  i~    the  case  of    Trippe  v.  Provident 

V.  23^  37  Am.  St.  Rep.  529,  35  K  E.  316, 

.  ,    o\ided,  as  ifi  the  oa-e  at  bar,  that  notice  of 

(  iiloiit  \\iib  full  i)<u-;i        '-  ()!   ilie  accident  and  injury 

>Lri\en  in  ten  day-,, or  the  policy  would  be  forfeited,  it 

itjlic  time  lor  ijixii  :j  tl'.e  notice  did  not  besrin  to  run 

he'fact/(  I  "'jred  and  the  circumstances 

•  ^  '  '^-  '•  inruiHMj  Ilia  •"  '     .i-cortaincd.     Says  the  court : 

upon  ^ylliLh  ilie  delt-nse  is  based  was  to  operate 

•   of 'insurance  only  subsequent  to  the  fact  of 

on  fi^T".  receive, a  liberal  and  reasonable  con- 

Me{lciaries The  provision  re- 

■  f  the  death,  but  'full  particulars  of  the 

.'  '  It' is  quite  conceivalile  that  in  many 

nt.the  fact  cannot  be,  and  is  not,  knowTi 

-    after  it  lia'?  occurred.     Such  condi- 

e  must  be  considered  as  inserted  for 

liable  ai  al  purpose  and  not  with  a  view  of 

"      ■    "  of  loss  by  re(iuiring  the  parties  in- 

manifestly   impossible The 

'  it  the  notice  of  death  should  he  ac- 

ai=;  of  the  manner  in  which  it  oc- 

'I'llaiit    c  r' iinistances,  they    evidently    in- 

>Mly  wlien  f/lie  fact  and  manner 

irfes  who  were  required  to  act. 

-MiiLtnm  of  this  condition,  there- 

'  ,j'  "  '  ■  -'i  the  notice  is  to  be  given 
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^id  not  begin  to  run  from  the  date  of  the  accident  or  the  dis- 
appearance of  the  insured,  but  from  the  time  when  the  body 
•was  found,  and  the  important  fact  of  death,  with  the  circum- 
stances and  particulars  under  which  it  occurred,  ascertained.'* 
In  Insurance  Co.  v.  Boykin,  12  Wall.  433,  436,  Mr.  Justice 
Miller,  who  delivered  the  opinion  of  the  court,  expressed  its 
Tiews  as  to  such  a  condition  in  an  insurance  policy  in  the  fol- 
lowing terse  language:  "Based  on  the  facts  of  the  case  the  de- 
fendants at  the  trial  asked  instructions,  the  substance  of  which 
is  condensed  in  the  proposition  that  they  had  a  riglit  to  ])roof 
■of  loss  by  an  intelligent  being,  and  if  plaintiff  was  insano  no 
such  proof  had  been  given,  and  if  he  were  sane  then  his  attidavit 
showed  such  fraud  as  should  defeat  recovery.  The  last  of  these 
propositions  is  not  denied,  but  was  not  asked  as  an  independent 
instruction.  But  the  first  is  too  repugnant  to  justice  and  hu- 
manity to  merit  serious  consideration.  There  are  two  obvious 
answers  to  it:  1.  The  affidavit,  whether  of  an  insane  man  or 
not,  is  sufficient  in  the  information  wliich  it  conveys  of  the 
time,  the  nature,  and  amount  of  the  loss;  2.  If  he  was  so  in- 
sane as  to  be  incapable  of  making  an  intelligent  statement,  this 
"would  of  itself  excuse  that  condition  of  the  policy.'* 

^^^  Delirium  of  the  insured  during  the  ten  days  in  which 
notice  was  required  to  be  given  of  an  accident,  and  injury  re- 
sulting therefrom,  is  held  to  be  a  sufficient  excuse  for  noncom- 
pliance therewith  in  the  case  of  Manufacturers'  Accident  In- 
<lenTnity  Co.  v.  Fletcher,  5  Ohio  C.  C.  633.  In  that  case 
the  insurance  com])any,  it  would  seem,  was  content  with  the 
judgment  rendered  and  did  not  ask  for  a  review  of  the  lower 
court's  ruling  on  the  question  by  the  supreme  court. 

The  supreme  court  of  Georgia,  in  the  case  of  United  Benefit 
■Soc.  V.  Freeman,  111  Ga.  355,  36  S.  E.  764,  distinctly  recog- 
nizes the  right  of  the  assured  to  be  excused  from  the  perform- 
ance of  a  condition  requiring  notice  to  be  given  in  ten  days 
after  the  date  of  the  injury  when  grounds  exist  which  render 
it  impossible  to  give  the  notice  within  the  time  required  by  the 
terms  of  the  policy.  Says  the  author  of  the  opinion :  "So, 
granting  that  it  was  impossible  for  the  insured  to  use  his  eyes 
at  all  during  the  ten  days,  we  do  not  think  this  fact  would  be 
sufficient  to  excuse  a  noncompliance  with  the  condition  as  to 
giving  the  notice  during  that  period  of  time.  The  evidence  waa 
not  sufficient  to  support  a  finding  that  it  was  impossible  for  the 
plaintiff  to  give  the  notice  to  the  society  within  ten  days  from 
the  date  of  his  injury."     As  bearing  upon  the  same  question 
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'')e  Accident  Ins.  Co.  v.  Grrisch,  1G3  111.  625,  5^ 
.  iu'p.  4&(),  45  N.  E.  563;  Hofrman  v.  Accident  Indem- 
'.,.56  Mo.  App.    301;  Odd  Fellows'  Fraternal  Ace.  Assn. 
.  TO  Fed.  16;  2  Biddle  on  Insurance,  sees.  985,  986. 
1  the  foregoing,  the  conclusion  is,  we  think,  fairly  deduc- 
it  in  construing  conditions  in  a  policy  of  insurance  with- 
k'c^l  to  the  giving  notice  of  tlie  happening  of  the  event  and 
iMT-ficnlars  tliereof  and  prGliminary  proofs  to  be  complied 
iient  to  the  event  resulting  in  loss  or  injury,  and  for 
unity  is  claimed,  a  more  liberal  construction  in  favor 
iciary  should  be  given  than  when  the  conditions  are 
led  with  prior  to. the  happening  of  such  event,  and 
"  continuing  the  policy  in  force  and  effect; 
-ion=;  as  to  the  time  in  which  the  notice  is 
-  furnished  are  not  necessarily  and 
lly  complied  with  in  order  to  prc- 
or  cntiile  a  party  to  recover  for  a 
11  the  happening  of  the  event  for 
'M  if  Treasonable  and  natural  con- 
ions,  in  order  to  carry  out 
purpose  of  the  parties  to- 
■  •niiipli>liod  thereby;  that 
'■nt  insurance  for  the- 
■jury  resulting  therefrom 
ii  the  particulars  thereof, 
iracter,  this  will  be  regarded  as  a 
-■  n^ied  with  before  recovery  can- 
umstancos  and  conditions  snr- 
i-tacles,  or  causes  exist  preventing- 
'.performance  of  the  act  within  the 
be  performed  thereafter  and  the 
for  the  failure,  if  done  within   a. 
"9  time  stipulated  after  the  obsta- 
'r  compliance  ceases  to  exist,  the 
excuse  offered  and  the  rcason- 
•  ■  act  is  performed  to  be  detor- 
re  and  circumstances  of  each  indi- 
■'^  f^ases  being  required  to  act  with 
on  his  part. 

■'ding  the  plnintifT  did  not  for- 

'  oi-n use  he  failed  to  give  the 

ipnlated  time  after  the  ac- 

1  loss  of  time  for 
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which  the  action  is  prosecuted,  the  delay  in  giving  the  notice 
ior  the  time  elapsing  until  given  was  unreasonaljle  and  nnneces- 
cary  and  the  evidence  is  insufficient  to  excuse  him  from  not  giv- 
ing the  notice  sooner,  and  is  insufficient  to  support  the  finding 
of  the  ^^^  jury  in  his  favor  in  respect  thereto.  A  careful  read- 
dug  of  the  testimony  loads  to  the  conclusion  that  the  evidence 
pertinent  to  the  question  of  giving  notice  is  sufficient  to  sus- 
tain the  jury's  finding.  The  reply  heretofore  quoted  clearly 
•states  the  reason  for  not  giving  earlier  notice  and  receives,  we 
think,  substantial  support  by  the  evidence  introduced  as  shown 
t)y  the  record.  The  trial  court  instructed  the  jury  that  it  was 
necessary  for  the  plaintiff,  in  order  to  entitle  him  to  recover,  to 
show  by  a  fair  preponderance  of  the  evidence  that  by  reason  of 
(his  deranged  and  disordered  condition  of  mind  he  was  pre- 
Tented  from  giving  the  notice  in  the  time  required  by  the  con- 
■ditions  of  the  policy;  and  that  if  the  plaintiff  had  lucid  inter- 
vals so  that  he  might  have  advised  his  family  of  his  policy  of 
insurance,  and  had  notice  given  to  the  defendant  more  than  ten 
■days  prior  to  Xovember  29,  1895,  then  he  could  not  recover. 

The  instructions  w^ere  very  fair  and  as  favorable  to  the  de- 
fendant as  it  could  reasonably  ask.  The  evidence  discloses  that 
the  injury  was  occasioned  by  plaintiff  falling  from  a  windmill 
tower,  producing  a  concussion  of  the  brain,  from  which  he  was 
utterly  unconscious  for  about  sixteen  hours,  and  thereafter  his 
mind  appeared  deranged  and  crazed  for  some  three  or  four 
months.  At  times  he  was  somewhat  rational;  he  had  lucid  in- 
tervals in  the  sense  that  he  could  recognize  the  members  of  his 
family  and  immediate  friends,  could  come  and  go  to  and  from 
'his  house.  But  that  he  had  not  regained  the  possession  and 
use  of  his  mental  faculties  in  their  normal  state,  during  the 
time  intervening  between  the  accident  and  the  time  notice  w;is 
given,  is  entirely  manifest  from  the  evidence,  and  that  he  did 
not  in  fact  recover  from  his  mental  derangement  until  long 
subsequent  to  the  time  is  equally  apparent.  He  was  because 
of  his  mental  condition  incapacitated  from  attending  his  or- 
dinary affairs  of  life.  He  was  wUd  and  visionary,  trying  ,to  run 
away,  and  imagined  that  he  was  preparing  to  go  to  another 
state.  His  mind  during  all  this  period  was  deranged  and  disor- 
•dered,  and  at  times  he  became  violently  insane.  His  wife  knew 
•<'89  nothing  of  the  policy.  She  was  opposed  to  his  carrying  such 
insurance,  and,  from  the  litigation  following,  her  confidence  in 
its  wisdom  and  prudence  is  probably  not  strengthened.     She 
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i'\i  Ml]  aiMong  his  papers  correspondence  indicating  that  he 

■  <'    1.    uiiiu  ln^ul•ance,  and  when  she  asked  him  if  he  lield 

c  y  he  answered  in  the  negative.     She,  however,  dis- 

■  vi  tile  policy  and  sent  the  recjuired  notice  in  his  name. 
,--;   1  in;  u  idict  of  the  jury  was  proper  and  the  evidence  sufhciont,  in 

■-  '-/"[oiir^  opinion,  to  excuse  the  plaintiff  from  earlier  notifying  the 
'-  ..  ^,  di  f(Midnnt  of  the  accident  and  the  injury  following,  with  tlie 
.'.;%*>:{  pan  It  ulars  and  other  information  called  for  by  the  terms  of  the 
vK^/^^'^.prpvision  quoted.  The  justness  of  the  judgment  and  the  regu- 
:?-*-??V-]gyty  of  the  proceedings  are  fully  established  by  the  record. 
:r^('  ■;,--'^lThe  judgment  should  be,  and  therefore  is,  in  all  respects  af- 


— ronditions  In  policies  of  ln<surnnoe  as  to  tlie  time  of 

.(if  loss  or  accident  are  constnicd  reasona1)ly  and  most 

^'.'iL'.iin'^t  the  insurer;    If  the  condition  is  that  such   notice 

/t:!\eii  forthwith  or  ininiediately,  it  is  necessary  only  that 

('   be  "exercised  aiid  notice   he   piven   within   a    reason- 

.;!obp  Accident  Ins.  Co.  v.  Gerisch.  10.3  111.  (;2r).  54  Am. 

>n    1."  N.  E.  r)(;3;  Mandell  v.  Fidelity  etc.  Co.,  170  Mass. 

\i'i    St.  Hop.  291.  49  N.  "^E.  110;  Solomon  v.  Continental  Fire 

' '  N.  Y."  595,  73  Am."-'St.  Rep.  707,  55  N.  E.  279. 
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CONSTITUTIONAL  LAW.— LEGISLATION  WHICH  IM- 
PAIRS THE  VALUE  OF  A  VESTED  ESTATE  IS  UNCONSTITU- 
TIONAL,    (p.  793.) 

TAXATION.— THE  ASSESSMENT  AND  COLLECTION  OF 
A  SUCCESSION  OR  TRANSFER  TAX  ON  VESTED  REMAIN- 
DERS not  yet  in  possession  should  be  postponed  until  the  persons 
are  known  who  should  ultimately  come  into  possession,     (p.  704.) 

TAXATION.— A  SUCCESSION  OR  TRANSFER  TAX  UPON 
ESTATES  IS  NOT  IMPOSED  UPON  PROPERTY,  but  upon  the 
right  of  succession,     (p.  795.) 

CONSTITUTIONAL  LAW— INHERITANCE  TAX.— A  statute 
imposing  a  succession  or  transfer  tax  upon  estate.s  which  vested 
prior  to  its  enactment  is  unconstitutional,  as  diminishing  the  value 
of  such  vested  estates,  impairing  the  obligation  of  a  contract,  and 
taking  private  property  for  public  use  without  compensation,  (p. 
795.) 

TAXATION.— THE  LEGISLATURE  POSSESSES  UNLIM- 
ITED  POWERS  OF  TAXATION  except  as  restrained  by  constitu- 
tional provisions,     (p.  796.) 

CONSTITUTIONAL  LAW  —  TAXATION  —  CLASSIFICA- 
TION.— A  statute  which  declares  that  the  owners  of  a  particular 
class  of  property,  ac(iuired  at  a  particular  time,  shall  be  taxed,  is 
in  no  sense  a  classification  of  property  for  taxation,  but  is  equiva- 
lent to  naming  the  owners  of  such  property  and  taxing  them,  and 
is  unconstitutional  as  denying  e-qual  protection  of  law.  (pp.  797, 
798.) 

A  STATUTE  IMPOSING  A  DIRECT  TAX  ON  PROPERTY 
is  unconstitutional,  if  it  does  not  apportion  the  burden  equally 
among  the  owners  of  estates  sought  to  be  taxed,     (p.  799.) 

E.  Ellery  Anderson,  William  Temple  Emmet,  and  P.  Ohaun- 
cey  Anderson,  for  the  appellant.  . 

Jabish  Holmes,  Jr.,  and  Edward  IL  Fallows,  for  the  respond- 
ent. 
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"'  I.     The  le-talor,  Walden  Pell,  1st,  died  in 

IV  on  the  fourteenth  day  oi'  April,  18G3,  and 

-    )i  his  will  he  ga\e  a  life  e&tate  in  all  Ms  prop- 

■  '     V  .1.-  widow  with  reniaiuders  o\er  at  her  death  in  equal 

•"   ".  '^h  M.  -  (aiicr  making  various  beciuests  of  personal  property)  to 

,fi,;i'liis''  -  and  nieees  and  the  issue  of  any  deceased  nepliew 

'-t'-iiVoT'i       L,  [iigether  with  one  equab  share  thereof  to  his  sister 

'^i^*^J■']"^^^^na'.~  'The  life  tenant,  the  widow,  died  on  the  twentieth 

•^If^vyhn  -of^  Pecenibcr,  1S[;9,  at  which  ti'ine  all  the  estates  in  re- 

-;£y\^-.ijKiinder->came  into  the  actual  pos-i  ■-.■-ion  and  enjoyment  of  the 

,.f^;;rJl^'i^f'ri''iiinc3  under  the  will  and  codii  il. 

''V^"^;-''*'Itvis-not'di^putod' tliat  under  ihi^  will  the  bequests  of  per- 
''^v-'.6on'aL  property  and  ti.e  e-1<uc>  upon  remainder  of  real  estate 
.''5fe''^ve^t'ed^.in^7the-bencfici,^rlc^  at-  the  time  of  the  testator's  death. 
'I'-'L'"v'^5'"^ 'Notwithstanding  the  Nesting  of  these  estates  in  the  year 
XS>'4l8.()3Ut''is  contended  on  behalf,  of  thc;  comptroller  of  the  city 
''"jN^^.o'fx New.' York'» that  tliev  are  subject  .to  the  payment  of  the 
"'^^,^^jtr_an'sfe'r,tax;' under  an  aTucndment  of  the  general  statute,  pro- 
j'-^*VSviding  ioF-,-ta\  ri)l(^  Iiui-Ilm-   (.-Laws  1S99,  c.  76),  being  article 


lefi- 
shall 
',Ai:rv<i;^appraised-'\indv  ta\ed''as-'>oon  as  the  person  or  corporation 
' -..'^'^Beiiericrally:  in'tereste'd.\'t-here"iil  <ihall  'be-Cenfiiled  to  the  actual 

March  14th  of 
g  December. 

i^'§^^<''  iV-isV'         "    "  "  '  remainders  in  this  ca*e  are  controlled 

M^    hv'^^l  1-  cm  be  su-tainod  a^  a  valid  exercise 

^'sF^ff  ^auK  ndinont  imposing  a  suc- 

Vf^*  <.'^'  which    vested    April    14, 

tax.  estates    and    rights 

'"'■'^lent;  that  this  being 

Tnited  States,  which 

niliualions   of   contracts,   and 

iir'-Yo\y  York  which  prohib- 

li'iMic^  use  without  com- 

'  "'"-ifi  ';  '   ''  '.l'f'*i'''i!iiy  of  the 
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law  simply  because  it  is  retroactive,  but  for  tlie  reason  that  it 
is  both  retroactive  and  effective  to  impair  vested  rights. 

The  language  of  tliis  amendment  of  181)9  would  seem  to 
include  all  remainders  created  by  deed  or  will  which  come  with- 
in the  restrictive  time  limitation  therein  fixed. 

Legislation  which  impairs  the  value  of  a  vested  estate  is 
unconstitutional :  Germania  Sav.  Bank  v.  Villa'ge  of  Suspension 
*'"■*  Bridge,  159  N.  Y.  362,  54  N.  E.  33.  In  this  case  the  legis- 
lature sought  to  confer  the  right  of  appeal  after  the  expiration 
of  the  statutory  limitation.  In  so  far  as  this  statute  applied  to 
existing  judgments  it  was  held  unconstitutional  but  valid  as  to 
judgments  thereafter  recovered :  Dash  v.  Van  Kleeck,  7  Johns. 
477,  5  Am.  Dec.  291;  Sayre  v.  Wisner,  8  Wend.  661;  Danks  v. 
Quackenbush,  3  Denio,  594;  Wood  v.  Oakley,  11  Paige,  400; 
Westervelt  v.  Gregg,  12  X.  Y.  202,  62  Am.  Dec.  160;  New  York 
etc^  E.  R.  Co.  V.  Van  Horn,  57  N.  Y.  473. 

This  court  in  Matter  of  Seaman,  147  N.  Y.  69,  41  N.  E.  401, 
held  that  the  taxable  transfer  act  of  1892,  which  provided  that 
*'such  tax  shall  also  be  imposed  when  any  person  or  corporation 
becomes  beneficially  entitled  in  possession  or  expectancy,  to 
any  property  or  the  income  thereof  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of  this  act,"  was  to 
be  restricted  to  the  case  of  grants  or  gifts  causa  mortis,  rnen- 
tioned  in  the  preceding  portion  of  the  subdivision,  and  did  not 
extend  to  transfers  by  will  or  intestacy  so  as  to  subject  to 
taxation  rights  of  succession  which  accrued  before  the  statute 
came  into  existence. 

Judge  Finch  said :  "We  have  held  that  the  tax  is  not  upon 
the  property  whicli  is  transferred,  but  upon  the  right  of  suc- 
cession which  passes  to  the  successor:  Matter  of  Swift,  137  X. 
Y.  88,  32  N".  E.  1096.  A  right  of  succession  passed  to  the  four 
living  children  of  George  at  the  death  of  testator.  It  came 
from  him;  it  was  transferred  by  him,  taking  effect  at  his  death, 
and  passed  then  or  never.  But  the  right  itself,  although  vest- 
ing in  the  successors  at  once,  had  its  own  peculiar  character. 
It  could  not  ripen  into  possession  or  enjoyment  until  the 
death  of  the  life  tenants,  and  before  that  event  was  contingent 
solely  as  to  the  person  who  should  eventually  take  and  the 
proportions    to    be    observed.     The    legatees  as  a  class  were 

certain;  the  particular  individuals  were  alone  uncei'tain 

To  say  that  no  beneficial  interest  passed  into  the  hands  where 
it  was  taxable  is  very  different  from  saying  that  no  beneficial 
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.;  •■       :    i  .--,1  ai   all.     The  doctrine  of  the  case   (Matter  of 

-.  1 12  X.  Y.  2J9,  30  N.  E.  8S7)  and  its  manifest  trend  was 

I  where  the  particular  persons  who  were  to  have  the  bene- 

;i  ---essioii  were  uncertain,  the   appraisal    and    collection 

,iU.-L  be  adjourned  until  the  uncertainly  ended,  but  no  new 

')( trine  of  ihe  pas^ing  of  the  right  of  succession  at  a  date 

M  r  I  lull  that  o*f  the  will  was  at  all  asserted.     It  is  said,  liow- 

iliat  the  right  of"  succc?sion  passing  in  remainder  by  the 

\a-  at  best  merely  technical  and  nominal,  and  that  the 

1  interest  did  not  pa!«s  imiil  the    termination    of    the 

-.     In  one  sense  that  is  true.     The  rig'ht  of  succes- 

'ic  individuals  mi<:ht  prove  barren,  and  for  that 

\'n  of  the 'state  should  be  adjourned,  and  the  law 

^_ ,   'I    I i(rniz;(>s' and  provides   for    such    an    adjourn- 

.'-'biif'ia  1  >   and  admi.-sible  delay  in  appraisal  and 

I  VLf\  ditreront  matter  from  an  arssertion  th-it  no 
it  of  fucc('--ion  pas-ed  at  all  uatil  after  the  de- 

•f.    -ii_;inal  siiitute   of  1885  it  was  the  practice  in 
lo  •;iin-()(:ates'  courts- of' the  .state  to  assess  the  trans- 
ited  rt  inaindi  r-  not.  yet     in    possession    and    in 
^-  •'i-'t-'.  -  .    M  ,  mt  ^TT^'f-riev  a<  to  the  members  of 
-  u  1-  o  ;\i()u--ly  unjust,  and  this 
riiiiued  that  tlie  as-e^^lllent  and  collection  of  the  tax 
Tio'-fpoiied^until  the  por'^ons  were  known  who  should 
,  "  into  piK-r--i.)n  :  "Nlatter  of  Roosevelt,  143  N". 
E.;28r;''.Maitor^of- Hoffman,  143  N.  Y.  327,  38 

r<  laid  down  was, clearly  just,  as  otherwise  a  re- 
'   '  1   a'  will  might  be  called  upon  to  pay  a 
'iporty  whicli  he  misiht  never  enjoy. 

'.  now  under  consideration,  obviously 

"'^-ion  of  the  effect  of  the  absolute 

'  etant  future  estates,  as  defined 

e  all.  remainders,  whether  vested 

V  statute  descendible,  devisable, 

I  41  K  Y.  GG,  84. 

1    Contingent   Remainders,  page 

-  that  contingent  interests  pa-s- 

tatives,  according  ^^  to  the 

.1.-^  \e-tod  interests,  so  as  to  en- 

'  "-  t^  t'lnm  when  the  contin- 

^     r.G3,  568. 
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This  court  and  tlie  supreme  court  of  the  United  Slates 
have  held  in  numerous  cases  that  the  transfer  tax  is  not  im- 
posed upon  property,  but  upon  the  right  of  succession.  It,, 
therefore,  follows  that  where  there  was  a  complete  vesliiif:  of 
a  residuary  estate  before  the  enactment  of  the  transfer  tax 
statute,  it  cannot  be  reached  by  that  form  of  taxation.  In 
the  case  before  us  it  is  an  undisputed  fact  that  these  remain- 
ders had  vested  in  1863,  and  the  only  contingency  leading  to 
their  devesting  was  the  death  of  a  remainderman  in  the  life- 
time of  the  life  tenant,  in  which  event  the  children  of  the  one 
so  dying  would  be  substituted.  If  these  estates  in  remainder 
were  vested  prior  to  the  enactment  of  the  transfer  tax  act 
there  could  be  in  no  legal  sense  a  transfer  of  the  property  at 
the  time  of  possession  and  enjoyment.  This  being  so,  to  im- 
pose a  tax  based  on  the  succession  would  be  to  diminish  the 
value  of  these  vested  estates,  to  impair  the  obligation  of  a  con- 
tj-act  and  take  private  property  for  public  use  without  com- 
pensation. 

The  learned  appellate  division  reached  the  conclusion  that 
this  amendment  of  1899  was  unconstitutional,  and  we  agree 
with  them  in  that  regard.  They  have,  however,  sustained 
this  legislation  on  the  ground  that  it  is  a  direct  tax  upon 
property  and  a  legitimate  exercise  of  the  taxing  power.  In 
so  holding  that  learned  court  uses  this  language:  "It  may 
seem  incongruous  that  a  transfer  tax  act,  which  in  principle 
was  intended  to  impose  a  tax  upon  the  right  of  succession,, 
should  be  construed  in  such  a  way  as  to  uphold  the  tax  as  one 
upon  property.  Our  conclusion,  therefore,  upon  the  whole 
case  is,  that  if  the  tax  sought  to  be  imposed  could  only  be 
supported  upon  the  principle  that  it  is  a  tax  upon  the  right 
of  succession,  then,  there  would  be  objections,  among  them 
constitutional  ones,  to  its  validity;  but  that  with  reference  to 
the  estate  here  involved  if  the  act  can  be  construed,  as  with  ^" 
some  misgivings  we  think  it  can,  as  a  tax  upon  property,  it  is 
free  from  constitutional  objections,  and  the  tax  may  be  up- 
held." 

We  are  of  opinion  that  it  is  a  violent  presumption  as  to  the 
intention  of  the  legislature  to  construe  an  act  which  is  avowedly 
designed  to  tax  the  succession  of  property,  on  the  death  of  its 
owner,  as  a  direct  tax. 

It  would  seem  to  be  too  clear  for  argument  that  the  le.gis- 
lative  intention  in  this  regard  was  to  deal  with  the  act  relating 
to  taxable  transfers  and  with  nothing  else. 
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ii  e'  we  have  the  title  of    cliapter    7G    of    the 

.   \  1  '.  enacting  this  amendment,  cis  follows:  "^An  act 

:y^rXp-do  '  tpter    90S    of    the    Laws    of    1896,  entitled  'An 

},%»;"* 'act,  in'  i'    i     >ii  to  taxation, constituting  chapter  24  of  the  Gen- 

'^■.'  A".  ,,,.m;7  ,",  ,  •   ^j,  amended  by  chapter  3'^  i  of  the  Laws  of  1897,  re- 

•"ixable  transfers  of  prupo'tv." 

'I  he  lli>t  section  thereof  open^  with  the-^e  words:  "Section 

'o.Vf  Vliapter  908   of  tlie  Laws   of'  1896,  ....  relating  to 

-  ,iMe  tr.ui-fers  of  property,  is  Hereby  amended  to  read  as 

the  act  "was  nil  nn  ;mi"idment  of  the  law  relat- 
~     r-  mI']  iMji  rt\  Is  to  contradict  what  plainly 

-  lace. 

-"more  (iiioie  tlu>  amendment:  "All  estates  npon 

-ipn,  wliicli  vested  prior  to  June  30,  1885, 

''^"'ne  into  actual  posses^^ion  or  enjoyment 

-if inn  Iveneficialiy  interested  therein  un- 

-  ac  t  shall  be  aj)praised  and  taxed 

nnn)oration   benetlciallv   interested 

actual,  possession  or  enjo}'ment 

-     absolutely  clear  in 

tibered  that  ever  since  the 

has  borne  and  discharged 

other  property,  we  might 

rther  consider  the  question 

-  1-^  ail  y  .  '  I  u>         ')-e  a  direct  tax  upon  prop- 

'Mt  tlie  legislature  intended  to  exer- 

>.    I      ,    ,>,,     .   ,,.\ation.  the  learned  counsel  for  the 

in'^js'ts  tjiaf'it'is  invalid  for  two  reasons:  1.  The  law 

Mib'joct  io  the' tax  a  cla^s  of  property,  but  does  sub- 

i.d'^^-si  nut'ed' p^ersons,  defiiuHl  by    the    character    of 

\pavihen       ;    ''u^  tax;  2.  The  law  does 

illy  upon  all  the  owners  desig- 

1  diHerent  owners  so  tliat  the 

-nme  owners  is  five  per  cent, 

I  n  ^H  I  Leiii,  and  as  to  still  other  o^vners 

'  7^  Intri^lature  possesses  nn- 

.  I  .  ,>   restrained  by  constitutional 

'     nf«; -fequii-e  tlie   taxation  to  be  im- 

tied  g(  n(  ral  rules. 
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In  Pollock  V.  Farmers'  Loan  etc.  Co.,  157  U.  S.  599,  15  Sup. 
Ct.  Rep.  696,  the  supreme  court  of  the  United  States  lays  down, 
the  following  rule:  "The  inherent  and  fundamental  nature  and. 
character  of  a  tax  is  that  of  contribution  to  the  support  of  the 
government,  levied  upon  the  principle  of  equal  and  uniform 
apportionment  among  the  persons  taxed,  and  any  other  exac- 
tion does  not  come  within  the  legal  definition  of  a  tax." 

Mr.  Cooley  in  his  Avork  on  Taxation,  at  page  596,  says:  "It 
is  difficult  to  conceive  of  a  justifiable  exemption  law  wliich. 
should  select  single  individuals  or  corporations,  or  single  arti- 
cles of  property,  and  taking  them  out  of  the  class  to  which 
they  belong,  make  them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pretense  to  equality; 
it  would  lack  the  semblance  of  legitimate  tax  legislation."' 

The  supreme  court  of  the  United  States  in  a  recent  case, 
decided  IMarch  10,  1903  (Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  22  Sup.  Ct.  Eep.  431),  have  considered  the  sub- 
ject of  classification  very  fully.  The  court  says:  "The  diffi- 
culty is  not  met  by  saying  that,  generally  speaking,  the  slate 
when  enacting  laws  may,  in  its  discretion,  make  a  classifica- 
tion of  persons,  firm?,  corporations,  and  associations  in  order 
to  subserve  public  objects.  For  this  court  has  'held  that  classifi- 
cation 'must  ^*  always  rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed  and  can  never  be  made  arbitrarily,. 

and  without  any  such  basis But  arbitrary  selection  can 

never  be  justified  by  calling  it  classification.  The  equal  pro- 
tection demanded  by  the  fourteenth  amendment  forbids  this. 
....  No  duty  rests  more  imperatively  upon  the  courts  than 
the  enforcement  of  those  constitutional  provisions  intended 
to  secure  that  equality  of  rights  w^hich  is  the  foundation  of 
free  government.  It  is  apparent  that  the  mere  fact  of  classifi- 
cation is  not  sufficient  to  relieve  a  statute  from  the  reach  of  the 
equality  clause  of  the  fourteenth  amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a  classification  has  been 
made,  but  also  that  it  is  one  based  upon  some  reasonable 
ground — some  difference  which  bears  a  just  and  proper  rela- 
tion to  the  attempted  classification — and  is  not  a  mere  arbitrary 
selection':  Gulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  150,  155.  159, 
160,  165,  17  Sup.  Ct.  Eep.  255.  Tliese  principles  were  recog- 
nized and  applied  in  Cotting  v.  Kansas  City  Stockyards  Co., 
183  U.  S.  79,  22  Sup.  Ct.  Eep.  30,  in  which  it  was  unanimously 
agreed  that  a  statute  of  Kansas  regulating  the  charges  of  a. 
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-.■.^particular  stockyards  company  in  the  state,  but  which  exempted 
'<■(>!  tiin  stockyards  from  its  operation,  was  repugnant  to  the 
^  i(Hirteenth  amendment,  in  that  it  denied  to  that  company  the 
/j,'/^,, -equal  protection  of  the  law<." 

-S  \  CJ  ^-'Iji^''  f'<^-''e  from  which  we  have  quoted  ahove  involved  the  va- 
-"  .^i-,  ''-lulitv  of  the  Illinois  trust  statute  of  181)3,  which  was  alleged 
^/•"^Ttin  \iolation  of  the  fourteenth  amendment  of  the  con- 

"'/ri**''''*M  nil  lien  of  the  United  States.  The  act  was  held  unconstitu- 
/;.i«A''./1u)nal,  -for  the  reason  that  the  fir^^t  section  thereof  embraced 
'^(filSfJ^all  persons,  firms,  corporation's,  or  associations  of  persons  who 
~'A^?*%'f<^i''i'hjne  their  capital  skill,  or  acts  for  any  of  the  purposes 
v^Hi^^i-f^pc^cificd.  ^Uiile  the  ninth  <;ection  declares  that  the  statute  shall 
"\;j|^4'|.flHin'pt-:4,a])ply,.  to  agriculturists  or  livestock  dealers  in  respect  of 
'^■^5p•^'^ii^■^l^'^^•^Kv^^^^  stock  on  hand.     This  discrimination  was  held 

--^i'^^^-^to-Tehder  ihe  "Statute  in^alid. 

,^''3"  !,.?'vltVis  to  be  observed  that  the  amendment  of  1899,  now  under 

|^'H'^^^-*'*vii.'cc»nsideration,^was   further   amended  in  1900  and    1901  by 

■?%5^cL'ng]ng^  jhe    w'ords,   '-June  30,   1885,"  to  "May   1,   1892.*' 

j^'¥SiS^?W-hil,e\these  changes  do  not  affect  the  case  at  bar  still  they  in- 

"''yS^^'^jC'ite'^theVlegislatixe   intention  to  narrow  the  application  of 

5-.'^,-i-"',thH  .statu^  M   limitid  number  of  individuals  belonging 

^Z  -^wto  a  l.irgci   1 1  1--      'J'he  vice  of  this  leijislation  is  that  it  does 

-"j-^f^j-not  -(M>k  to  impose  a  tax  on  all  C'^tates  upon  remainder,  whether 

' 'O^^-orcatod  bv  \vill  or  deed,  that  \o-tod  prior  to  June  30,  1885,  but 

'    4-.\t-cf>n tains  th'^  fiiither  provision  that  the  life  estate  must  expire 

.'^'SC^ff^aftor  the  pi--a_:(^  of  the  amendment  on  March  14,  1899. 

^Cj''^t^'V*sAU-  the.  ve-tcd'  Q.-tates  upon    remamder  or   reversion,  as  to 

tate    terminated  between  June 
cape  taxation  as  they  are  not 
\i'cw  of  th(^  amendment  of  the  latter  year.     The 
hi']/"'  le-  iMiiio-cd  upon  a  limited  class  of  remainder- 

f>,,^|i'  •'  o^ihor^  \\h()  have  come  into  possession  and  enjoy- 

^'*"'  ^     '-     I  llu^  .iennination  of  the  life  estate  long  after 

p.  Y"  '  ^''  June  30,  1885,  are  not  taxed. 

>^'^'y^ .  "for  the  appellant  states  a  very  apt  illus- 

y^/"  '"mMows:  "We  often  hear  it  declared  that 

'i/'fl\  ite  watches  and  carriages  as  a  class 

I'^J.v  I  the  =ame  to  the  payment  of  duties  or 

^,v'  no  claim  tliat  a  law  declaring  that  all 

'iii/i'  Wire  ])urcha>^ed  prior  to  June  30, 

,  md  ta_\<^d  could  be  sustained  upon 

"ii  ri  ly  d(>s!gnated  a  class  of  prop- 


t'^ft^^fwlucli   -the  intermediate    life  esta 
S\i?i'^t*^!9fvi88,5,".-and  March  1  1.  l"-''''.  esc 
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Where  the  statute  declares  that  the  owner  of  a  particular 
class  of  property,  acquired  at  a  particular  time,  shall  l)e  taxed, 
it  is  equivalent  to  naming  the  owners  of  such  property;  it  is 
in  no  sense  a  general  classification. 

The  principle  involved  in  this  mode  of  taxation  is  illustrated 
in  Matter  of  Henneberger,  155  N.  Y.  420,  50  N.  E.  61,  which 
involved  the  question  whether  a  statute  was  a  general  or  a 
private  or  local  bill.  The  headnote  reads  as  follows :  "Al- 
tliough  an  ^^  act  is  drawn  in  general  terms,  if  its  provisions 
are  such  in  number  and  in  character  as  unduly,  with  reference 
to  the  constitutional  purpose,  to  restrict  its  operation,  and,  to 
all  intents,  to  confine  it  to  a  particular  locality,  it  comes  as 
much  under  condemnation  as  a  local  bill  as  though  it  designated 
the  locality  by  name." 

This  amendment  is  clearly  unconstitutional  in  another  as- 
pect, as  it  does  not  apportion  the  burden  equally  among  the 
owners  of  estates  sought  to  be  taxed,  for  it  imposes  on  some 
five  per  cent,  on  others  one  per  cent,  and  as  to  other  owners 
nothing  at  all.  It  is  true  this  discrimination  was  brought 
about  because  the  legislature  was  dealing  with  a  succession  tax, 
and,  consequently,  maintained  the  differing  rates  of  taxation 
found  in  the  act  in  relation  to  taxable  transfers.  This  is  still 
further  evidence  that  the  intention  of  the  legislature  was  not 
to  exercise  its  power  of  direct  taxation. 

It  follows  that  the  amendment  of  1899,  whether  regarded  as 
a  part  of  the  act  relating  to  taxable  transfers,  or  an  attempt 
on  the  part  of  the  legislature  to  exercise  its  general  power  of 
taxation,  is  unconstitutional  and  void. 

The  order  appealed  from  should  be  reversed,  with  costs,  and 
an  order  duly  entered  declaring  the  estate  of  Walden  Pell,  1st, 
to  be  exempt  from  the  transfer  tax. 

Gray,  O'Brien,  Haight,  Cullen,  and  Werner,  JJ. ,  concur. 

Parker,  C.  J.,  concurs  only  on  the  ground  that  chapter  76 
of  the  Laws  of  1899  does  not  provide  for  a  direct  tax  upon 
property  and  in  so  far  as  it  aims  to  tax  transfers  of  estates  al- 
readv  vested  when  the  act  was  passed  (which  is  this  case),  it 
is  void. 


The  Constitutionality  of  Collateral  Inheritance  Tax  Laws  is 
considered  in  tlie  monographic  note  to  State  v.  Hamlin,  41  Am.  St. 
Hep  580-5S5.  Such  laws  must  be  uniform  as  to  persons  of  the 
same  class:  Estate  of  Mahoney.  1?.3  Cal.  ISO.  {]5  Vac.  ,3S0,  S.t  Am. 
St.  Rep.  155,  and  cases  cited  in  the  cross-reference  note  thereto. 
Furthermore,  their  operation  must  l>e  prospective:  State  v.  Switzler. 
143  Mo.  287,  65  Am,  St.  Rep.  053,  45  S.  W.  245. 
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'„,^  WASHINGTON  v.  BANK    FOR    RAVINGS  IN  CITY  OF 

yf'-;^  '  NE\rYOKK. 

"'   ■   '^'^\>:  [171  N.  Y.  100,  G3  N.  E.  S31.1 

\  ':       .      HEARSAY   EVIDENCE   IS   CENEHALLY   INADMISSIBLE 
' -^   '.„  Jo  proM'  or  disprove  a  uititorial  fact  involved  in  the  issue  between 

^  ,,y"..ltho  parties,     (p.  804.) 

J2:p€"     '     THE   WEIGHT   OF   HEARSAY    EVIDENCE    AS   TO    MAT- 

cA^^^i-^TEKS  OF  TEDIGKEE  is  a  (luestion  for  the  jury.     (p.  804.) 
"/'  ,      v,V;.    THE   TEKM    "PEDIOKEE"    EMIUIACES    NOT   ONLY    DE- 

''''!.5''VSCE.NT   and   relationsliip,    but   also    facts   of   birth,    marriage,    and 
*VS%'^'^'''^'''  and.  the  times  when  these  events  hai)pened.     (p.  804.) 
"^"i  .>.3'.  >      HEARSAY    EVIDENCE -IN  AN   ISSUE   WITH   RESPECT 

^'i^Sv^tj'E^-'^^-'^-^*'^'^^"''  ^^^'  Ri:r.ATIONSHir.  particular  facts  such  as  births, 
, '\f '^iX^iiia'iTlaic's.  aiuKdc.ith';  ni.iy  be  pro\i'd  by  hearsay  evidence,  consist- 
^>fV.~Fi,'%S/f Hle('lar<tti()iis  of  persons  who  from  their  situation  were  likely 
V'VHw'tQMvnbw,  and-'such  statements -are  admissible  when  the  declarant  is 
;i  "')>;.  JdoadV  \("i). . S( ^1  ) 

"'-^;\"1   ..DKCLAKATrONS    ni'     \     DECEDENT  ARE  ADISIISSIBLB 


'yJ^yfUjO  'prove  the  nonexistence  of  any  CHILDREN,  heirs,  or 
\5-%>viJH'xt  ()f'i<iri'' of- sui'h  deco.i^od      (p.  806.) 

'lvri'"v'A.^..TIIE  .l)i:CL  A  RATIONS     OF    A 
"•'''Vts^rS'HAD  NO  CIIILDUK.X  OR   RELATIVE 
'.^■lM,bF."PEDIOR]':E  and  are  as  adiiiissiblt 

'  "'.X'athriiiative.  (b.vSOO)    ,     '  ••  • 


DECEDENT  THAT  SHE 

ES  RELATE  TO  MATTERS 

ssible  to  prove  a  negative  as  an 

s-j;^-^'.,..  T'EDIOREE— HEARSAY  EVIDENCE.— AN  ISSUE  OF  FACT 
' '^5!'*  C,ON('i:RNlN(i  /niE  RIRTII,,or  .survi\al  of  children  capable  of 
; ':^%  taKmL/'HiT'  cst.itc'fi'f  a  decpa«;od  person,  whether  the  estate  be  real 
°,'?^*i,()VM'<'i"'-'iiii>'.'i'*  laiilv  uithiii  lilt'  principle  that  permits  hearsay  evi- 
-. '^.;r'cle!ice,in  matter^  of  pcdiiiVt'O.     (p.  SOU.) 


V7- 


9,'B'1?IEN',' J.V   The: legal  question  involved  in  this  ap- 
T -an. old  and/ established  rule  of  evidence  is  ap- 
*;;,"  t  itP-.of  <facts4Somewhat  novel  and  peculiar.     In 

''  ^'  iar,y,'';i895,  one  Margaret  Hunter,  an  old  lady 

^  ,  "  I'  -and  eighty  years  of  age,  was  found 

3—.,  r     vhe  liad  lived  for  twenty-seven  or 

:y;{ '  ty  of  NeAvark,  New  Jersey.     It  ap- 

inn  in  the  house  for  several  years 

<i  (^  latter  years  of  her  life  she  was 

in  very  poor  circumstances,  if 

♦'ff,  who  was  the  county  physi- 

rAhe  laws  of  that  state  to  take 

'of  the  death  and  arranged 

<'  took  possession  of  all  of 
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her  elTects.  He  found  upon  her  person  a  pocket,  evidently  tiiken 
from  an  old  dress,  -uhich  contained  seventeen  savings  bank- 
books, representing  deposits  in  various  banks,  one  in  Newark 
and  the  rest  in  the  city  of  New  York.  He  also  found  a  number 
of  papers,  including  three  separate  lists  of  the  names  of  the  var- 
ious savings  banks  in  which  the  deposits  were  made.  These 
lists  gave  the  numbers  of  the  books  and  the  dates  of  the  de- 
posits. After  the  plaintiff  obtained  possession  of  the  list^  and 
of  the  seventeen  books  he  discovered  from  the  lists  that  there 
were  additional  amounts  besides  those  for  which  there  were 
bank-books,  and  on  investigation  found  the  missing  bank-books 
at  the  various  banks  mentioned  in  the  lists.  The  bank-books 
represented  accounts  kept  in  a  variety  of  forms  between  the 
deceased  and  the  several  banks,  and  disclosed  the  fact  that  at 
the  time  of  her  death  she  had  on  deposit  in  those  several  banks 
a  sum  of  money  which,  in  the  aggregate,  amounted  to  over 
thirty  thousand  dollars.  It  seems  that  her  maiden  name  was 
Margaret  Brown,  and  it  is  assumed  that  at  some  time  she  had 
married  a  man  by  the  name  of  Hunter,  but  if  that  was  the 
fact  he  had  disappeared,  and  during  the  twenty-seven  or 
twenty-eight  years  that  she  had  lived  in  the  house  mentioned, 
he  had  never  been  seen  by  any  of  the  neighbors  in  the  vicinity 
who  had  long  known  the  deceased  and  had  frequently  been  at 
her  house. 

After  the  funeral  letters  of  administration  upon  the  estate 
of  the  deceased  were  issued  to  the  plaintiff  by  the  proper  pro- 
bate court  in  New  Jersey,  and  subsequently  by  a  decree  of  the 
surrogate  of  the  county  of  New  York  ancillary  letters  were 
issued  ^''^  to  him  under  the  laws  of  this  state.  This  action 
concerns  only  the  deposits  made  by  the  deceased  with  the  de- 
fendant, a  saving  bank  of  this  state.  The  complaint  con- 
tains three  distinct  causes  of  action.  The  first  is  upon  an  ac- 
count which  the  deceased  opened  with  the  defendant  upon 
which  there  was  due  on  the  first  day  of  January,  1899,  the 
sum  of  thirteen  hundred  dollars.  It  is  alleged  that  the  de- 
ceased, for  reasons  and  purposes  of  her  own,  caused  the  de- 
posits to  be  made  in  the  name  of  ]\rargaret  Brown,  that  being 
an  assumed  and  fictitious  name  and  intended  to  represent  the 
deceased  and  no  other  person.  It  appears  from  the  record 
that  the  defendant  has  paid  this  deposit,  and  hence  it  is  not 
involved  in  the  present  judgment.  The  other  two  cau-^es  of 
action  are  based  upon  two  distinct  and  separate  accounts  opened 
by  the  deceased  with  the  defendant,  aggregating  on  the  first 
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;  (lay  of  January,  1899,  about  two  thousand  dollars.     The  first 

"'^of -tli(\<e  accounts  was  opened  on  January  3,  1882,  and  the  de- 

. ',  ])05it  was  made  by  the  deceased  "in  trust  for  son  Thomas,"  the 

;;  def(\i'?o(1  stating  to  the  bank  at  the  time  that  this  son  was  nine 

V}(ai-  of  age.     On  August  22,  1883,  she  opened  the  other  ac- 

;-  '  and  the  deposit  was  made  in  her  own  name  "in  trust 

•  n  John,"  she  stating  to  the  bank  at  the  time  that  this 

as  eleven  years  of  age.     The  defendant  delivered  to  the 

-qd  pass-books  representing  those  two  accounts,  which  re- 

d  in  her  posbcssion  during  hor  life  and  were  found  upon 

rson  after  her  death.     The  plaintiff  alleges  that  the  bene- 

r,.  po^K  of  these  trusts  was  not  a  real  person,  but  an  as- 

•r  a  fictitious  person,  and  was  intended  to  repre- 

-ed  and  no  one  else.     It  is  also  alleged    that  the 

•in  voii  or  any  child  or  children. 

rred,  alleging  that  it  had  tendered  to 

i>  u]ion  the -account  first  stated,  and 

cmiscs  of  aclion  it  alleged  that  the 

cn^cfl  and  the  deposits  made  in 

~  n-,  named,  and  denied  that 

i=;or  intended  to  represent 

•  e  real  *'^*  persona 

mt  in  order  to  au- 

_e  questions  involved  in 

■  lerod  an  issue  with  respect 

■    :j\on  the  two  trust  accounts. 

■neficiaries  named  were  real  or 

nd  determined  by  the  jury  wa^ 
I  ar  as  they  appeared  upon  the  books 
ii-i.  were  fictitious  and  intended  for  the 
a-ed.     TTpon  this  issue  the  plaintiff  gave 
ircumstantial.     It  appeared  that  several 
.  ,.^  representing  accounts  in  other  banks 
ounts  w(^re  in  trust  for  various  other  per- 
^eems  to  have  been  conceded  were  ficti- 
■1  to  the  effect  that  none  of  the  neigh- 
In  rinGT  the  lon^q  period  of  twenty-seven 
lad  ever  seen  or  known  Hunter,  the  sup- 
ehildren  of  the  deceased.     This  action 
\^''--  '"  '  ears  after  her  death,  and  it  appears 

that  (!-;.  ..^  ■  I'^'-band,  child  or  relative  had  ap- 

peared or'i  r  estate.     It  appeared  from  the 
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uncontradicted  evidence  that  the  account  for  the  benefit  of  the 
son  Thomas  was  opened  on  January  3,  1882,  and  the  deceased 
then  stated  that  he  was  nine  years  of  age,  while  the  aecount 
for  the  son  John  was  opened  on  August  22,  1883,  and  she  then 
-stated  that  he  was  eleven  years  of  age.  It  is  consequently 
argued  that  Thomas,  who  was  nine  years  of  age  about  two  years 
previous,  must  then  have  likewise  been  eleven  years  of  age. 
Moreover,  it  will  be  seen  from  these  dates  and  from  the  aged 
•of  the  children  given  by  the  depositor  at  the  time  of  the  de- 
posits and  her  own  age  at  the  time  of  her  death  in  1895,  as  es- 
tablished by  the  uncontradicted  evidence,  that  she  must  have 
been  about  fifty-two  years  of  age  at  the  time  of  the  birth  of 
John  and  Thomas,  if  such  an  event  ever  occurred.  These  facts 
and  circumstances,  with  others  which  appear  in  the  case,  wore 
competent  for  the  consideration  of  the  jury  upon  the  is-ue  of 
fact,  which  was  ^''^  whether  the  beneficiaries  named  were  real 
or  fictitious,  and  the  jury  could  have  found  that  the  deposit 
was  for  her  own  benefit  and  that  the  alleged  beneficiaries  were 
fictitious.  The  jury  in  considering  this  issue  might  very  well 
have  adopted  the  reasoning  of  this  court  in  the  case  of  Beaver 
V.  Beaver,  117  K  Y.  430,  15  Am.  St.  Rep.  531,  22  N.  E.  942, 
-where  the  court  said  in  deciding  a  question  of  kindred  char- 
acter: "We  cannot  close  our  eyes  to  the  well-known  pnctice 
of  persons  depositing  in  savings  banks  money  to  the  credit  of 
real  or  fictitious  persons  with  no  intention  of  devesting  them- 
selves of  ownership.  It  is  attributable  to  various  reasons — rea- 
sons connected  with  taxation;  rules  of  the  bank  limiting  the 
amount  which  any  one  individual  may  keep  on  deposit;  the 
desire  to  obtain  high  rates  of  interest  where  there  is  a  discrim- 
ination based  on  the  amount  of  deposits  and  the  desire  on  the 
part  of  many  persons  to  veil  or  conceal  from  others  knowledge 
of  their  pecuniary  condition.  In  most  cases,  where  a  deposit 
of  this  character  is  made  as  a  gift,  there  are  contemporaneous 
facts  or  subsequent  declarations  by  which  the  intention  can  be 
■established  independently  of  the  form  of  the  deposit.  We  are 
inclined  to  think  that  to  infer  a  gift  from  the  form  of  the 
■deposit  alone  would,  in  the  great  majority  of  cases,  and  es- 
pecially where  the  deposit  was  of  any  considerable  amount, 
impute  an  intention  which  never  existed  and  defeat  the  real 
purpose  of  the  depositor." 

The  issue  of  fact  raised  by  the  pleadings,  with  respect  to 
the  real  character  of  the  deposit,  was  submitted  to  the  jury 
and  a  verdict  was  found  in  favor  of  the  plain'tiff,  which  has 
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-  - 'been  unanimously  affirmed  at  the  appellate  division,  and  so 

twe  think  that  the  record  presents  no  question  of  law  but  those 

I^ raised  by  exceptions  taken  at  the  trial.     None  of  these  excep- 

,  ''tions  but  one  call  for  any  consideration,  and  that,  possibly,  pre- 

^^  iits  a  question  of  some  interest  and  importance. 

At  the  trial  the  plaintiff  called  ^\itnesses  who  knew  the  de- 

J;".^,-^  C(M-cil  in  her  lifetime  and  were  her  neighbors  in  Newark,  and 

/^'v'^M^ho  had  frequent  conversations  with  her  in  regard  to  her  fam- 

.,--'-?> ;-.ilyi  history.     They  were  permitted  to  testify  to  the  statements 

-:,/^yjc^aii'!' </*  1. nations  of  the  deceased  made  to  them  at  various  ^''•^ 

"';-'^%.7'timc«,'.to  the  effect  that  she  was  alone  in  the  world,  but  had 

Ifif-^fbceir married  at  one  time  and  had  separated  from  her  husband; 

,  ^^f^;t>liat.''she^  had  no  children  and  no  family. or  any  relative;  that 

'<';^l*:,;shc  n'ever  had  any  children;  and  these  same  witnesses  testified 

"'--l^frft'hat'^hey  never  knew  or  had  seen  her  husband.     This  tcsti- 

l%M''j^^mon}\,yv,i>  objected  to  by  the  defendant's  counsel  on  the  ground 

'''2%^?;^that;,,it  was  incompetent  and  hearsay  and  no  part  of  the  res 

^^;;'^^^\ gestae,  but  .occurred,  some  three  years  after  the  last  account 

fC^i^^:^\ith* the  ..'defend ant  was  opened.     The  court  overruled  the  ob- 

'"t^r'A^-'jei.  lions,  and  the  defendant's  counsel  excepted. 

re  can  be  no  doubt  with  respect  to  the  character  of  this 

sr  te-imiony.  .' It  is  •conceded    tliat   it   A\n=   what,  in   the  law  of 

.i  evidence.^  is  known  as  hear-av  ;  .ind  the  general  rule  is  that  such 

|/;,('^testimony--is    not  admis'-ible    to^  prove    or  disprove   a  material 

;\fc|A",'fact  involved  in  the  issue  between  the  parties.     But  this  gen- 

\'^Kil'f'ra1'rule  i'^  subject  to  one  important  exception,  and  that  is, 

t'?-^'t4<;that"  hear-av  evidence, , or  such,  declarations  and  statements  as 

•/"'^rr-to'-matters  of  pedigree  are  admissible.     The  weiirht  or  effect 

)*>]Mi/''!.flf 'f§,nch    evidence"  is  for    the    jury,  but  the    question    here  is 

3§^)%w,h ether*,  it  was  competent.     Pediirree   is  the   lineage,  descent, 

^?'icZ;^'and:>'=:ucrps'=ion-  of    families.     The    term    embraces  not  only 

-'5,^y'-<di  "      ibrelafionship,  hut  also  the  facts  of  birth,  marriage, 

5f^«r''',?^''aii(iiM  1  II.  and  the  times  when  these  events  happened:  1  Green- 

l.v-^'''-''"M"'enf;'on^E\idence,  sec.  10  L     In  an  issue  with  respect  to  descent 

-|>|1*jj^{i.pr'M.i  l.ition-hip,  phrtif'ular  facts,  such  as  births,  marriages,  and 

"''~t/';^';(1(";it^'^>i.nay,;»be ''proved  by  hearsay  evidence  consisting  of  dec- 

...Ja°K.t!ons^^of' per'^ohs';..wh'o  from  their  situation  were  likely  to- 

/. /  "  '  '  '>"ieni«  arC'admissilile  when  the  person  mak- 

-,~  '        ^  '  ^/^'  '"I'l-    Jt  is  said,  however,  that  this  ease 

*~j'«^nf*  '  ;iorrjn^t  referred  to,  for  two  reasons. 

'.   In  tlie  ;v  :^;  .in -o-dinary  action  of  debt,  or  to  re- 

•  rM\('r  Tnoni\'.^  i-i'  'i    1   proini=e  to  pay  it,  and.  hence, 

- 1\,( .' ri<it-and--  \  J  v,.-^:.i" '-'-''      ~     ''    of  pediLTCc     It  is 
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quite  true  that  in  a  great  majority  of  such  actions  such  a  ques- 
tion cannot  arise,  but  it  does  not  follow  that  it  is  universally 
true.  Such  a  question  may  arise  in  an  action  to  recover  money 
or  other  personal  property  that  has  passed  to  some  one  *'"*  by 
descent  or  intestacy.  If  the  property  left  by  the  deceased  had 
been  real  estate  instead  of  money  in  bank,  it  is  quite  conceiva- 
ble that  such  a  question  would  arise  in  any  controversy  concern- 
ing the  right  of  succession,  or  the  ownership  of  the  estate,  and 
"the  mere  fact  that  in  this  case  the  controversy  does  not  relate 
to  the  succession  to  lands  or  specific  personal  property,  but  to 
money  on  deposit  in  a  bank,  does  not  necessarily  take  the  case 
out  of  the  exception  to  the  general  rule  concerning  hearsay 
evidence.  The  issue  in  this  case  was  one  concerning  the  right 
of  succession  to  the  personal  property  of  a  deceased  person. 
It  is  claimed  on  the  part  of  the  plaintiff  that  the  deceased 
never  had  any  children,  and  that  the  names  entered  upon  the 
Tsooks  of  the  bank  as  beneficiaries  of  a  trust  at  the  time  of  the 
deposit,  did  not  represent  real  but  fictitious  persons,  and  hence 
that  the  deposit  was  made  for  the  benefit  of  the  deceased  her- 
self, and  that  she  was  the  absolute  owner  of  the  money  at  the 
lime  of  her  death.  The  defendant  tendered  an  issue  upon 
these  allegations  of  the  complaint,  and  hence  the  disputed  ques- 
tion of  fact  was  one  of  title,  depending  upon  the  true  nature 
«,nd  character  of  the  deposits,  or  whether  they  were  for  the 
henefit  of  real  or  fictitious  beneficiaries.  If  the  deceased  never 
in  fact  had  any  children,  the  money  deposited  was  her  own  and 
subject  to  her  order,  or  that  of  her  personal  representative 
after  her  death  intestate.  In  this  respect  the  case  is  not  ma- 
terially different  in  principle  from  the  ordinary  action  of  eject- 
ment, where  the  plaintiff's  right  to  recover  depends  upon  proof 
that  a  person  in  the  direct  line  of  descent  died  without  issue. 
In  such  a  case  proof  of  pedigree  is  admitted  to  establish  title 
to  land,  and  here,  where  the  subject  matter  of  the  actiDn  is 
money  left  by  the  deceased,  there  is  no  good  reason  for  ex- 
cluding the  same  class  of  proof  in  a  controversy  to  determine 
the  real  owner:  Clark  v.  Owens,  IS  N".  Y.  434. 

It  is  quite  true,  as  suggested  by  the  learned  counsel  for  the 
■defendant,  that  hearsay  evidence  as  to  pedigree  is  generally  ad- 
mitted to  establish  the  descent  or  relationship  of  a  real  livin<; 
person  with  some  deceased  ancestor.  In  this  case  it  was  ^'^ 
Admitted  for  the  purpose  of  establishing  the  fact  that  the  names 
placed  upon  the  books  of  the  bank  as  beneficiaries  were  not  real 
but  fictitous,  and  that  in  truth  the  deceased  had  no  children. 
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ami.  til'  tliat  the  money  deposited  passed  to  the  personal 

i\  [  n-(7uati\(b  upon  her  death.     It  was  admitted  to  prove  the 

',  .  ii('i,(  \i-ience  of  any  children,  heirs,  or  next  of  kin  of  the  de- 

.'  \'^ccd-(  d.    /J'lie  declarations  of  the  deceased  which  were  admitted' 

;•"  ;'^ /t>lai('d  to  her  family  history.     They  were,  in  substance,  that 

jKj  .^t-iie,  liad  no  chiklrcn  or  relatives,  and  if  such  declarations  re- 

:rv,>vJaicd„to  pedigree  they  were  just  as  admissible  to  prove  a  ncga- 

^'^'?ir4P'P  '^s  ^"  affirmative.     The  declarations  in  such  cafes  are  not 

._sfV^''Stn.et]y  confined  to  births,  marriage?,  and  deaths,  but  extend 

:>^^/;*;toji,any 'inquiry  necessarily  involving  the^e  events,  or  which  tend 

;V?;^r*tpishow  that  either,  some,  or  all  o.C  them  took  place  or  did  not: 

n%^;]lilsselh.v.  Schuyler,  22  Wend.  279;  Teople  v.  Fulton  Fire  Ins. 

^S'i^S^P'.Fsf.Wend.  20S. 

^^^v%/,4\Vo'->tiijnk  that  tlie  .■\i(l(Mico  was  admissible,  and  this  view 
^s^t^';i)j^'^pu stained,  l^y  .the  di'^cus>ion3  to  be  found  in  the  adjudged 
^^^^'♦^ciises^'in'-.^^whioh-.the  doctrine  has  been  asserted  and  applied: 
C^'i^^Ei^nloni'v.  Plum,  12G  X.  Y.  r^^Z,  27  N.  E.  1024;  Young  v. 


''''H!;''rW'".fij  A'm:  is^jue^of- fact    concerning- the    birth- or  survival  of  chil 

*S*ivdrc"n  capable  of  taking  the  estate , of  a  decea.-ed  person,  whether 

? '|.2^?l^]}?T6s,tate'/;bo^  real  or  per«onaJ,  is.  fail ly- within  the  principle 

'"^y'f^lhatj. permits,  hearsay  evidence  in  matters' of  pedigree.     In  this 

>'€?*•  Vase  it  may  be  said  thatithe  is'^ae. involved  the  question  whether. 


''■^I'i'C'fV^^Q.wl.esiviY'oung,  13.A^es. 'Jr  110:  "Courts  of  law  are  obliged^ 
r'^>/^'l|4jn ".cases ''of  :this,  kind,  to  doDart  from  the  ordinary  ruh  s  of  evi- 
^fc#'^f'eri'ce^s-''as  it -won I'd',  be  ini'  to  establish  descents  according 

^^^y^  *"  "*''  '  ''t  rules  j)v  wliK  m  oniitracts  are  established,  and  sul)- 
fv^vf"  nortyjrefrulatcd,  ri^quiring  the  facts  from  the  mouth 

i^^'J^''  ^\hq._lvas /'"  the  knowledge  of  them.     In  cases 

w'; w '  ''  ''  '•''    recourse  is  had  to  a  secondary  sort  of 

5/yv;j '  nature  of  the  subject  will  admit,  estab- 


i- 


\  onlv  sources  that  can  be  had." 


'^f/%1,  '  f^'f-tho  trial  judge  admitting  the 

'y^  the  deceased  in  regard  to  her 

^^?^i,  and    the  judgment  must, 

;  ,  ^  'v\'crner,  JJ.,  and  Gray,. 
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The  Declarations  of  a  Person  Since  Deceased  are  admissible  to 
prove  family  relationship,  including  marriages,  births,  and  deaths, 
and  the  facts  necessarily  resulting  from  those  events:  Young  v.' 
Sohulenberg,  165  N.  Y.  385,  SU  Am.  St.  Itep.  730,  50  N.  E.  ]35- 
Malone  v.  Adams,  113  Ga.  791,  84  Am.  St.  Kep.  259,  39  S.  E.  507; 
Shorten  v.  Judd,  56  Kan.  43,  54  Am.  St.  Rep.  587,  42  Pac.  337.  See, 
in  this  connection,  Estate  of  Williams,  128  CaL  552,  79  Am.  St.  Rep. 
67,  61  Pac.  670. 


GEEBN   V.   METROPOLITAN    STREET   RAILWAY   CO. 

[171  N.  Y.  201,  63  N.  E.  958.] 

PRIVILEGED  COMMUNICATION. —  A  STATUTE  EX- 
CLUDING THE  TESTIMONY  OF  A  PHYSICIAN,  as  to  informa- 
tion acquired  by  him  while  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity,  will  not  exclude  testimony  as  to  how  an  accident  liap- 
pened,  where  such  information  was  acquired  while  attending  the 
plaintiff,  but  it  did  not  appear  that  it  was  necessary  for  purposes 
of  professional  treatment,     (p.  808.) 

Action  to  recover  damages  'for  injuries  received  by  the  plain- 
tiff, a  boy  of  twelve,  from  being  run  over  by  one  of  the  de- 
fendant's cars.  Section  834  of  the  Code  of  Civil  Procedure, 
which  relates  to  the  question  of  a  physician's  testimony,  is  as 
follows:  "A  person  duly  authorized  to  practice  physic  or  sur- 
gery shall  not  be  allowed  to  disclose  any  information  wliich 
he  acqitired  in  attending  a  patient,  in  a  professional  capacity, 
and  which  was  necessary  to  enable  him  to  act  in  that  capacity.'* 

Charles  F.  Brown,  Theodore  H.  Lord,  and  Henry  A.  Robin- 
son, for  the  appellant. 

Franklin  Pierce  and  William  M.  K.  Olcott,  for  the  respond- 
ent. 

203  GRAY,  J.  I  think  this  judgment  should  be  reversed, 
and  that  a  new  trial  should  be  had,  for  the  error  in  exclud- 
ing the  testimony  of  the  witness,  Moorhead,  when  asked  by 
defendant's  counsel  to  state  "what  he  [the  plaintilf]  said,  if 
anything,  as  to  how  this  accident  happened.'*  Moorhead  was 
a  surgeon,  attached  to  the  J.  Hood  Wright  Hospital  and  was 
in  charge  of  the  ambulance,  which  was  summoned  to  convey 
the  plaintiff  after  meeting  with  his  accident  It  will  be  ob- 
served that  the  question  called  for  no  information  which  was 
acquired  by  the  surgeon  to  enable  him  to  act  as  such.  It 
called  for  evidence  merely  of  what  had  preceded  and  had  caused 
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I',    arc'idcnt,  according  to  the  plaintilT's  knowledge.     Section 

"^  !  l  of  the  Code  of  Civil  Procedure,  whose  privilege  has  been 

extended  to  cover  this  question,  applies,  by  its  language,  to 

..  ^'  ''(a'-e^  where  information  has  been  acquired  by  a  physician  or 

_''^,a  ^uri;eon  while  "attending  a  patient  in  a  professional  capa- 

"    "ctcitv,  and  which  was  necessary  to  enable    him    to  act    in  that 

'  ."'SCM,  •  caTiacitv.'*     ^\e  mav  readilv  admit  that  Dr.  ]\roorhead  acquired 

...    ;V"'%;tJi('  information  which  the  que=;tion  called  'for  while  -"*  at- 

-"{/^    tiMjding/the  plaintiff  in  a  professional  capacity,  and  still  we 

.ru',^>:-*'*'-^jj()u](l  be  far.  from  the  point    of    the    legislative    purpose    in 

"^^'V  "•j^^i'x'bnacting  the  section  of  the  code.     That  was  that  the  infornia- 

; -''V"^^l4i()a. should  be  of  a  character  necessary  to  enable  Dr.  Moor- 

J>A"'^:'''riead;/or  ■the'ho'ipital  staff,  to  act  professionallv  upon  the  case. 

l-'W^0}^As'  it-^yas'  ob-ervcd  in  Edington  v.  Etna  Life  Ins.  Co.,  77  N. 

''•>!?'.'.-"'!f;'i'Y>T)n  1:;  "It  is'i'not  suHlcient  to  authorize  the  exclusion  that 

k^°4b-^'i^^tlie»'physician   acquired    Hie-'  in  formation  while  attending   the 

^^^5^pa"treht";''but'-it  must  In  1 1  information  mentioned." 

'tr*^vf'^^'"i/TJie^'ob''ie(  trof  ~ihc  statute,-  as.  wc  are  bound  to  presume,  was 

'^''i^'^^''^'^'^-''^^'-''^^''*^'*'^^^  ^  -"^.il'^tarv   purpose,   which 

|4!l^ii^|^^^'%tha-ti-,thev relation-^  lHi\\e(M   ii'  ,ind  patient  should 

-;^*rgfeM;e'j)rotecie(l\  a^'.vn-t   i>ii.1)lic'  di-(  l.i^ 'ucv  -o    that    the    patient 

V  j.*C?sr*inij]it-s'lwil)  "'-ii'ii  Mi-tnM'lfrfrcciv  to^^lii-'mcMlical  adviser  and  thus 

'  -v|^^J^'re>,('JveV;the- fu.!b'il)eii(  fit; p/^Jiisv^pr^  skill.     Surely,  it 

,.5,^|};|§^.toji[d^.n'ot'-- lia\(^^.beoii/iii,ton'dod  that-mn-y- truthful  version  of  a 

/.  »^'.«"-'ih.ir.r<iti,\e'of-t]ie'->e\('n(s%l(M(lin£i:,-tb  an  accidental  iniurv  should 
.  .v^:;^  ^     '    ndv1bat"A\a;5  all  "this  ^question    called    for,  as  it 

/J"';*'/  1'  ' 'i(";iifTcror*sJi'P'^.,.and  when  frc^h  in  his  recol- 

Jt,p?!  ''ler  m"ore  consonant  v,i\.h  the  requirements  of 

'•\\C/^  >,  \\  ilue-.^/clnnild-be  prevented  from  giving  such 

'  t^cy'-"  "'I'vir  ""I'li  ^\,is  upon  the  plaintiff,  in  seeking  to  ex- 

'^■Jia-4  '  T)f.'^!Nroorhead,  to  bring  the  case  within 

\%,^ •  v"",V'  -'  '    '^'v/T'f'^plc  V.  Ivoerncr,  154  N.  Y.  355, 

r'CW  T-'|n'»v;'Y)'ii  hot  do  so.     It  was  proper  to  exclude 

c%:"^  '!i    acquired,  which    was    of    a 

A-i  treat  the  plaintiif;  but  it  is  un- 

^''/y  ,-i\li^i  ation  of  how  the  accident  hap- 

'^/'  "r-miuht,  have  affected  the  surgical 

/Uf-'  ''^''.  tliore  must  be  a  line  which  rea- 

,  '?^  '  'A\h.  re   1  lie  statutory  inhibition  ceases. 

vf"''',;  '      '        -■■  run  over  by  the  car,  and 

.ibilitv  was  a  narrow  one, 

;i'l/{>urL-.ni.\  ii'w  of  its  assumption  that 

,Tr'*  '  .,  ,M    "'";i;_','nce;  hence,  all 
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the  light  possible  to  exhibit  how  the  injury  was  occasioned 
'hould  have  been  permitted  upon  the  case.  It  seems  to  me 
that  the  exclusion  of  "**''  this  evidence  was  an  application 
of  the  code  provision  beyond  all  legitimate  and  reasonable 
limits,  and  was  not  in  accord  with  the  recent  decisiru  of  tliis 
court  in  Griffiths  v.  Metropolitan  Street  Ry.  Co.,  171  X.  Y. 
106,  63  X.  E.  808. 

The  .judgment  sliould  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Judge  Werner,  with  Whom  Concurred  Martin  and  Vann.  JJ., 
dissented  upon  the  jxronnd  tlmt  the  evidonce  consisted  of  inforni.a- 
tion  which  was  necessary  to  enable  the  physician  to  treat  the 
plaintiff  professionally,  and  was.  therefore,  properly  exoludod, 
<^iting  People  v.  Koerner,  I'A  N.  Y.  355,  48  N.  E.  730;  Fisher  v. 
Fisher,  129  N.  Y.  G.54.  2!)  N.  E.  051:  Feople  v.  Schuyler,  lOH  N.  Y. 
208,  12  N.  E.  783;  Edington  v.  Aetna  Life  Ins.  Co.,  77  N.  Y.  504; 
Nelson  v.  Oneida,  156  N.  Y.  210,  06  Am.  St.  Rep.  556,  50  N.  E.  802. 

.Judge  Werner  distinguished  this  case  from  Griffiths  v.  Metro- 
politan St.  Ry.  Co.,  171  N.  Y.  106,  63  N.  E.  808,  relied  on  in  the 
prevailing  opinion,  and  in  this  connection  said:  "In  that  case 
there  was  not  only  considerable  doubt  whether  the  relation  of 
physician  and  patient  had  ever  existed,  or,  if  it  had,  whether 
it  continued  down  to  the  time  of  thel  conversation  which  was 
excluded,  but  the  physician  expressly  stated  that  the  infoi-mation 
which  he  acquired  as  to  the  occurrence  of  the  accident  was  dis- 
tinct from  any  relation  existing  between  himself  and  the  plaintiff 
as  physician  and  patient  and  the  plaintiff  proved  no  facts  showing 
that  this  was  not  true.  In  the  ease  before  us  the  physician  dis- 
tinctly asserted  that  whatever  information  he  acquired  from  tlie 
patient  was  in  reference  to  his  condition  and  for  tlie  purpose  of 
prescribing  for  him.  He  did  interject  the  observation  that  pa- 
tients sometimes  volunteer  a  great  deal  of  information  tliat  is 
not  essential  to  their  treatment,  but  in  spite  of  this  it  plainly  ap- 
pears that  the  information  which  he  acquired  from  the  defendant 
Avas  obtained  while  the  relation  of  physician  and  patient  existed, 
that  it  was  received  by  him  in  his  professional  capacity,  and  that 
he  regarded  it  as  necessary  to  enable  him  to  act  in  that  capacity. 
It  may  be  admitted  that,  as  a  general  rule,  the  assertion  or  admis- 
sion of  the  physician  as  to  the  purpose  for  which  he  obtained  infor- 
mation from  the  patient  is  not  the  most  reliable  test  to  apply  in 
the  admission  or  exclusion  of  such  evidence.  There  are  cases  in 
which  the  evidence  itself  can  furnish  the  only  reliable  guide.  This 
is  not  one  of  those  cases.  The  doctor  asserts  that  all  the  infor- 
mation he  obtained  from  the  plaintiff  was  necessary  for  purposes 
of  professional  treatment.  While  it  is  true  that  the  question  which 
-was  objected  to  and  ruled  out  simply  called  for  statements  made 
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li\    flic  jilii'  tiH  MS  to  how  tlio  accident  happonod,  It  Is  equally  true 

"iWxi    ut    (  iiniot   ■>)>,   as  matter  of   law,   that  the  statements  tlnis 

111  nIc  \\  1  ic  iiiit  lit  ( (  ssary  to  enable  the  doctor  to  prescribe  for  ami 

-'     tic  ii'11ii>    ]iliiutiff.'  The   ininry   to  the  plaintiff's   lep:  was   visil)le. 

i'.^  c  .  *-    ^^'    ^titi  lilt  lit    was   necc'^sary    to   determine   the   proper    treatment 

' '?i'^'<'J'for^%th.it.     r.ut   the   plaintiff   had   been   drajrired   for   a   distance   of 

.',<^'.   '"  atwMit  one  hunch  ed  feet      His  appearance,  a'^ide  from  his  wounded 

'  ^-V, r . ' '' -^  « '""^^    iii\e   iiitlit  ited   that  he   had   suffered  a  teri'ible  ordeal. 

'^"fj'-U     ''lit'  \s.i^  .1   bii\    of  tt  inlt  r  Ac.irs  who  could,  perhaps,  describe  Avith 

y  *^  ^ 

•'^i-^      ,^M  itt'r    Ktu!  u\    A\li.it  had  h.iiiponed  to  him  than  he  could  detail 

;^^^  ^  ^^  ^^he,  ,sub.u'(  tne  icnuH^,  or  manitc-tations  of  the  accident.  Under 
^//*  .,'V;f,j'ust.--such  conditions  an  intellijrent  and  skillful  physician  mi^'lit 
ksV'^ji.v'l'mVjchmore"^  surely  ascertain  the  i)robable'  or  possible  nature  or 
^4^1  i-\'y;<^ioxt(Mit:of  'injury  by  V^'ttinj?  at  the  facts  of  the  accident  than  he 
^i?|s%-^^A'coukl  l)y"t]ie  usual  methods  of  the  di.isrnostician." 


,  .^-y-in  ^j;\i  Mil  1  .7  Iml'  ir.  1.')  Am  ^t  Hep.  J.V.),  'M  N.  E.  'Ml.  In  an 
)^|/;;'i-;?i^'ttit>n  \ov  jM-i^oiial  mini ics,  .plij  ^icians,  who  examined  the  plaintiff 
ffCt^feA^itMil^  iii^t  iiK  f'to  (ItUimine  tlic  extent  of'his  injuries  should  not 
l.'^^^^^^Jl'iKpij  I'liiih  tl  to  tt'-iii\  ,iji.n>~i  111--  I  liMit'nii  ,is  to  any  information 
'V^'f'^^iKiiuift  (i  tin  llic  t  \  nimi.iiinn  I.iit  \  .^pok.ine  etc.  Ry.  Co.,  21 
t"^i4s^\^-\\  .r-~li  ll'i;?.")  Am  ."^t  lit  !>  '->J1.  r>7  r.ic.'  ..iiT  And  the  narrative 
*:"^'' i '^V^O'  '  p. Hunt  U)\lii-;  i>li\-n  ni.  i>.t-tln'  <  ni-e  u\  !iis  injuries,  received 
/^,^s',*'^'suni('  moiitlis'bctoH',  is  imt  .iiliii!^--.lilt'  a-  t'sideiice  of  the  cause  of 
'v'^^'.%-*^Mi(  b  iiiiuiie^.' Cli.ipm  a."  M.ii  Ibo.  nu^ii.''  D'lJiay,  244,  tiO  Am.  Dec. 
^^5'^i^%'2si  il(i\\e\er,  m  an  actioiuto  ii(t>Ur,  lor  personal  injuries,  state- 
^^'^V^'SfiiKMits  m.uje  by  the  plamtifl  to  hi-;' ph\  ■-u  i.iii,  when  lirst  seen  by 
v^feH.-^V4^hihi,  as  to  his  syniptoins  and  the  Im.ilitA  and  character  of  the  pain 
J-i'-^^^Hif^'V'^'^^  he"  was  compl.iPniij'  a^  h  nni^  been  produced  by  an 
^^■iJK|^>ifijury,«'without«' refeiem  e  to  n^  't.iu^f  m  manner  of  occurrence, 
"•Jju-e-^juliniNsiido-- I'.ii  miii;:ham   T  iiion-Kv.  Co.  v.  llale,  UO  Ala.  8,  24 


^vw^f^PfA^rij  iV.bi\Ar'\TTOY  vo-;o\t]d  of  education". 

iT'rrf  <ti^.,!>.>V^''.-^^  -  "i,  [ITl'X    Y*'2(".:?.  G3  N.  E.  1107.] 

^^6T./|:<i•lJ^f >l'];^:iU|?;I>if5;.'^iU'^i;\    r.xcisE  ivroxEY  or  ijcense  fees 

t/'!\  *;,^''b('l(>n^inf^Xo 'a '"•i"'''"'   liiLmif  'i  itmn  aic  public  moneys,     (pp.  811, 

.R??iXyi''  "  "'lIir'l'Rnc'KEDS  OF  THE  FINES  and 

SU^   ? 'v^<^0"'  -   -.<>f=p"blic    school    teachers   are   public 

'4  <^f..  Mno,ni  \  "    i.  ■      T      • 

'LX/'ji'A:-"^'  I  uy-rrvsToxp.-rxDER   a  cox- 

r-,;/,V '^■J^'I'I^'I  '  -jMN^'l'i"   'i'Ip  t  ni"  the   lecislature  or   a   mu- 

^jjic:**'*  ^" '''' n '  ,  '  ^"   '^  '    '" '   '"'I'    i^.ition  to  a  public  oflieer. 

"'£*"^>*''^'^)-!-'  '  '       '''    ''•'    I>"''''('    money    of    a 

''^j'f'A^u  ii-^,\\liu    liad    been   employes   of 
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the  city  at  a  time  when  no  pension  system  was  provided  bv  law 
(p.  812.) 

CONSTITUTIONAL  LAW.-PRIOR  TO  1875  THE  NEW 
YORK  LEGISLATURE  was  not  confined  in  its  appropriation  of 
pul)lic  moneys  to  cases  in  wliicli  a  lepal  demand  existed  ajraiiist 
tlie  state,  but  it  could  recognize  claims  founded  on  equity,  justice  or 
cliarit:*\     (p.  812.) 

CONSTITUTIONAL  LAW.— THE  CRANT  OF  A  TENSION 
TO  SCHOOL  TEACHERS  who  are  not  in  service  at  the  time  the 
pension  system  is  adopted  or  in  force  is  a  mere  gratuity  and  un- 
constitutional,    (p.  813.) 

CONSTITUTIONAL  LAW  —  MUNICIPALITY.  —  WHERE 
THERE  IS  NO  LEGAL  OR  MORAL  OBLIGATION  on  the  part 
of  a  town  to  pay  public  money,  a  statute  authorizing  payment  is 
in  conflict  with  the  provision  of  the  constitution  which  forbids  the 
town  giving  money  to  or  in  aid  of  an  individual,     (p.  815.) 

Jacob  F.  Miller  and  Charles  A.  Decker,  for  the  appellant. 

George  L.  Rives,  corporation  counsel,  and  Theodore  Con- 
noly,  for  the  respondent. 

^«-*  CULLEN,  J.  By  chapter  296  of  the  Laws  of  1894 
there  was  enacted  a  provision  for  retiring  and  pensioning 
on  half  pay  male  teachers  in  the  city  of  New  York  who  had 
served  thirty-five  years,  and  female  teachers  in  that  city  who 
had  served  for  thirty  years.  The  fund  for  the  payment  of 
these  pensions  was  to  consist  of  fines  and  deductions  from 
teachers'  wages  made  for  any  cause  and  from  donations  or 
legacies  that  might  be  made  to  it.  Chapter  91  of  the  Laws 
of  1898  added  to  the  fund  five  per  cent  of  the  excise  money 
a«5  Qj.  license  foe  belonging  to  the  city  of  New  York.  The 
relator  had  been  a  teacher  in  a  public  school  in  the  city  of 
Xew  York,  from  Avhich  position  she  retired  in  September,. 
1893.  In  1900  an  act  was  passed  (Laws  1900,  c.  725),  b^ 
which  the  board  of  education  of  the  city  was  directed  to  place 
the  relator  and  thirty-two  other  teachers,  who  had  also  been 
retired  before  the  establishment  of  the  pension  system,  on 
the  list  of  retired  teachers  entitled  to  receive  as  annuities  one- 
half  the  salaries  paid  to  them  while  in  service,  and  to  pay  to 
them  such  annuities  from  the  time  of  their  respective  retire- 
ments not  earlier  than  the  enactment  of  the  statute  of  1891. 
The  respondent  having  declined  to  place  the  relator's  name 
on  the  list,  this  proceeding  was  instituted  to  compel  it  to 
take  such  action. 

We  agree  with  the  learned  appellate  division  in  the  view 
that  the  statute  of  1900  is  unconstitutional,  and  approve  the 
able  opinion  delivered  by  that  learned  court.     That  the  excise 
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I  i,.|Mi<|M  1  III  <1  l^  the  pen-ion  fund    is  public    money    is 

*  I  i'eople  V.  Murray,  149  N.  Y.  oCT.  4  1  N.  E.  146;  Fox 

,  \     Mohawk  etc.  Humane  Soc.,  1G5  N.  X.  517,  80  Am.  St.  Tiop. 

.~    '     "9  \.  E.  353.     I  think  it  is  equally  plain   that   the  pro- 

the  fines  and  deductions  from  teachers'  wages  are 

I/-1  ->)  pul)lic  moneys:  Pennie  v.  R^'i'^,  132  IT.  S.  464,  10  Sup. 

■•('    li'i^p.  149.     They  certainly  were  the  moneys  of  the  city  of 

i'-  ■"         "^   irk  before  they  were  appropriated  to  the  payment  of 

?■  I  -'  wages,  and  when  that  appropriation  failed  because 

\'-\     ^u\  i\\  misconduct  or  absence  the  teachers  were  no  longer 

*t.*(;iit  nhnl  to  receive  them,  they  necessarily  remained  the  prop- 

=/'/^'!'!i/''t'iUv"  of  the  citv.     I  do  not  see,  however,  how  a  contrary  view 

'  v,'^%v^o-'",wpiihl  help  IHe'^rolator.     If  they  are  to  be  regarded  as  belong- 

-3^'l^^n  ^,4nl;^to,the  toaolu^r'^,  the  lecri'^lnture  conld  not  alter  the  pur- 

i"^v^;|t^7^fepMp  ^t^^^  thcv  were  originally  devoted.     Being  the 

'<^^%''>"-n.fono\-  of  tlie'citv.  of  Xew  Y''ork,  the    question    is    presented 

''V'|>"^v!-'^}V4h''ellui^  .the- l(^L:i-latnre  could  lawfully  appropriate  them  for 

i'^'^AA'^'^pcn-s'i'ons  stb' p('i-.>Tis  who  had  boon  employes  of  the  citv  at  a 

-*;5;';v,f'^i'J i  1110  when  ^no  pension  ^\-<om  was  provided  by  law. 

-  *jC>,:^J  ,\Ve'think  not'.     In^  Town  of  Cuilford  v.  Supervisors  of  "^*^ 

V'S^irhonanlrd  County,' is  N.  Y.  143,  the  broad  doctrine  was  laid 

'\;Y'/lp\\Ti  that /'the  legislature  is  not  confined  in  its  appropriation 

T3'of  the^ public  nVoiaovs,  or^o^^f  the  <=ums  to  be  raised  by  taxation 

J:,;<T,i.n 'favoroC  iii(h\i.liial-,  to  ca^Oj^'in  which  a  legal  demand  exists 

^ -5^V-'{l2'ain-t'' the  state.     It  cair  thus  recognize  claims  founded  in 

('•'S'l^Xonuitv' aiKriil-iKe  inJthe  largest  sense  of    these  terms,  or  in 

' -'liS^i'''$'-g'>j/t>tiule-or  ,cha'rity.^  =.  Independently  of  express  constitutional 

.V^'^v%*r("^--Jn(  (  ()h-j  .it 'can  malce  appropriations  of  money  whenever 

'■i^^v^^Sl^iii''- pub  10  woll-boihcr  rouuircs  or  will  be  promoted  bv  it,  and 

"'■'5'*4'^4C-.it'lis.' the  iudge,  of  ,what  is  for 'the    public    good."     This  re- 

!j'*.5^^v/'-;im"'ained  rhe  la\v  till  '18T5,  when  the  people  thought  it  neces- 

tMx**:r'>'*parv-''io  impose"  restrictions,  which  was  done  by  the  constitu- 

?^'^&V%  »tioiia'l   a'mendinents  ^adopted    in   that   year.     Section    10    of 

■^isfe?'-''  >'':'i'f  '''''"  8'   i/rcui'L'"    llnf    ''no    countv,  citv,  town    or    village 

"-i^;  iioney    or    property,  or    loan    its 

'I;'  '     ^  1       •      )    'i\iii  aid  of  any  individual,  association  or 

''':"  '  '*  ^'^  •'      "•   ^     tinn  28  of    article    3:    "The    legislature 

*  ''i,  unmon  council  of  any  city,  nor  any 

I  fnt  any  extra  compensation  to  any 

ir,Mif    or  contractor."     These    amend- 

'';j/..  >•  ji:ioi_  it  MPS  of  gratitude  and  charity 

''    '";•/-  jMu   of  public  moneys,  except 

lovided    that    these   restrictions 
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shall  not  prevent  the  mnnicipalities  named  from  making  such 
provision  for  the  aid  and  support  of  their  poor  as  may  be  au- 
thorized by  law.  The  claim  of  the  relator  falls  in  direct 
terms  within  the  restrictions  of  section  28  of  article  3.  The 
relator  was  a  public  servant  or  employe  of  the  city,  and  the 
legislature  has  sought  to  grant  her  extra  compensation.  The 
argument  of  her  counsel  only  emphasizes  the  conflict  between 
the  statute  and  the  constitution.  He  contends:  "The  act  of 
1900  is  as  though  the  state  said  to  the  worn-out  and  decrepit 
teachers,  'You  have  not  been  paid  enough  for  your  services, 
and  we  will  now  pay  you  what  you  deserve.'  "  It  is  exactly  such 
action  on  the  part  of  the  legislature  that  the  constitutional 
amendment  was  intended  to  prevent.  Extra  compensation  is 
compensation  over  and  above  that  fixed  by  contract  or  by  law 
when  the  ^*^'^  services  were  rendered.  No  one  would  assert 
that  as  between  private  individuals  there  arises  any  equitable 
or  moral  obligation  to  pay  for  services  more  than  the  stipu- 
lated compensation,  where  no  services  have  been  rendered  ad- 
ditional to  those  contemplated  by  the  contract.  There  was 
no  moral  obligation  on  the  city  of  New  York  to  establish  a 
pension  system  in  favor  of  teachers.  Most  of  the  servants  of 
the  state  and  most  of  the  teachers  in  public  schools  enjoy  no 
right  to  be  pensioned  for  services.  The  question  of  estab- 
lishing a  system  of  pensions  is  one  of  policy,  not  of  obligation. 
The  legislature  might  well  think  that  in  a  large  city  where 
teaching  is  adopted  as  a  calling  to  be  pursued  for  years,  and 
often  for  life,  it  would  be  wise  to  provide  a  system  of  pensions 
as  an  inducement  both  to  service  at  low  wages  and  also  to 
good  conduct  in  service.  But  these  considerations  have  no 
application  to  the  case  of  officers  or  employes  who  are  not  in 
service  at  the  time  the  pension  system  is  establshed  or  in  force. 
As  to  such  persons  the  grant  of  a  pension  is  a  mere  gratuity. 
Neither  the  case  of  Cole  v.  State,  102  N.  Y.  48,  6  N.  E. 
277,  nor  that  of  Wrought  Iron  Bridge  Co.  v.  Town  of  Attica, 
119  N.  Y.  204,  23  N.  E.  542,  is  authority  to  the  contrary.  In 
the  first  case  the  legislature  had  provided  for  the  compensa- 
tion of  the  port  warden  and  harbor  masters  of  the  port  of 
New  York  by  fees  imposed  on  the  shipping  berthed  at  the 
wharves  in  said  port.  It  was  held  by  the  supreme  court  of 
the  United  States  that  the  state  had  no  power  to  impose  this 
tax  on  the  vessels,  and  the  provision  for  the  payment  of  these 
officers  therefore  fell.  A  statute  was  then  passed  which 
authorized  the  board  of  claims  to  hear  and  determine  the  claim 
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,of  the  relator  for  his  services  as  harbor  master.     The  statute 
tVas  held  valid  and  the  doctrine  of  the  decision,  so  far  as  ma- 
il to  the  present  case,  is  this:  "It  grants  no  extra  com- 
~,ition.     It  merely  gives  jurisdiction  to  hear  and  determine 
1     '  lirn  for  reasonable  compensation  for  services  rendered  in  a 
i>\,i-('  where  the  compensation  attempted  to  be  provided  by  law 
'  1    >m1  by  reason  of  the  invalidity  under  the  constitution  of 
United  States  of  the  provision  for  such  compensation,  and 
<  '/"^tlie,  claimants   had   consequently  **^**  rendered  beneficial  ser- 
•i'CVvices,  accepted  and  ratified    by    the  legislature,  without    any 
V  ,  I Z'^. valid   provision  for  their  compensation.'*     Here  the  services 
,"j:rS'^^'<)i  the  relator  were  rendered  under  a  valid  provision  for  com- 
■>^.  ,  '.'■f.;.":j)ensation,  which  was  carried  out.     In    the    second    case,  the 
;'"~VV' %pl^intiff  had  built  a  bridge  under  a  contract  with  the  highway 
V,-  \;??l'ep^mmissionors  of  the  town  for  which  the  town  voted  to  pay. 
*^'^;X-^Fhp  pro'^eedings  which  led  up  to  the  execution  of  the  contract 
■.'''%'<\eTe  defective,  and  for  this  reason  the  plaintiff  failed  in  an  ac- 
-j""^,  f-^f  ion  brought  against  the  town  to  recover  the  contract  price. 
^.;.;  A*''j:Subsequently'  a  statute  was  passed  ratifying  the  proceedings 
';    '  ■    lio  town  ofTirors,  and  thereupon  a  new  action  was  brought 
\liirh  „the  pLiiniiff  recovered  and  the  recovery  was  affirmed 
'  bv'thjs  court.     This  decision  proceeded  on  the  ground  that 
iho  loijislature  had  the  power  to  legalize  the  defective  proceed- 
;     i'lir-  of, the  town  authorities,  upon -the  faith  of  which  the  plain- 
"',;1jtr  had  built  the  bridge,  the  benefits  of  which  the  town  had 
.ir^^*r'^(  (M\od   and  continued  to  enjoy.     Had    it    been    an    action 
Hv.iImh -t   a  private   individual   instead   of  against  a  municipal 

e  work  would  have  rendered 

his  agent  had  had  no  au- 

performance,  and,  therefore,  there 


'  *><  „ 


■J'^'''-'!?^^*f(:trf('ti;rt,iin  overdrafl.s  claimed  tc 

.  ^^Ijf  -H-tt^J^'^'^^i^Pr"  ^D'^,^  statute  was  pa 
"'  >',  •,/"'*:c'oiijt  Jtb/afipnint  a  referee  to  rel; 


to  have  been  made  by  its  county 
lassed  authorizing  the  supreme 
ipn'int  a  referee  to  rehear  the  plaintiff's  claim.     The 
",  i  .-t  it'utp^wa-  (1p'(  \\red  void,  and  it  was  held  that,  as  the  judg- 
.rTni'n'tjn,  f 'A  or  .of  J  He  cnuntv  had  been  on  the  merits  it  was  just 


was  held  that  a^  statn"te»requiring 


the  city    to  repay  a  public 
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officer  the  expenses  incurred  by  him  in  successfully  defending 
a  proceeding  to  remove  him  from  office  was  unconstitutional 
and  void.  In  Bush  v.  Board  of  Supervisors  of  Orange  Co., 
•^«'*  159  N.  Y.  212,  70  Am.  St.  Eep.  538,  53  N.  E.  1121,  it  was 
held  that  where  there  is  no  legal  or  moral  obligation  on  the 
part  of  the  town  to  pay,  a  statute  authorizing  payment  is  in 
conflict  with  the  provision  of  the  constitution  which  forbids 
the  town  giving  any  money  to  or  in  aid  of  an  indivdual.  It 
would  seem,  therefore,  that  under  the  authorities,  no  less  than 
under  the  express  terms  of  the  constitution,  the  statute  before 
us  is  invalid. 

I'he  order  appealed  from  should   be   affirmed,  but   without 
costs. 

Parker,  C.  J.,  Gray,  O'Brien,  Bartlett,  Haight,  and  Werner, 
J  J.,  concur. 


Appropriations  of  Public  Money  in  general  are  discussed  in  the 
monographic  note  to  Carr  v.  State,  22  Am.  St.  Rep.  (338-049.  As  to 
gifts  and  appropriations  of  public  money  for  private  undertakings 
or  purposes,  see  Fox  v.  Mohawlj  etc.  Humane  Soc,  105  N.  Y.  517, 
80  Am.  St.  Rep.  707,  59  N.  E.  353;  Allen  v.  Board  of  State  Auditors, 
122  Mich.  324.  80  Am.  St.  Rep.  573,  81  N.  W.  113;  INIatter  of  Chap- 
man, 108  N.  Y.  80,  85  Am.  St.  Rep.  005,  01  N.  E.  108;  Michigan 
Sugar  Co.  v.  Auditor  General,  124  Mich.  074,  83  Am.  St.  Rep.  354, 
83  N.  W.  025;  Conlin  v.  Board  of  Supervisors,  99  Cal.  17,  37  Am. 
St.  Rep.  17,  33  Pac.  753;  Bourn  v.  Hart,  93  Cal.  321.  27  Am.  St. 
Rep.  203,  28  Pac.  951;  Stevenson  v.  Colgan,  91  Cal.  049,  25  Am.  St. 
Rep.  230,  27  Pac.  1089;  Robinson  v.  Dunn,  77  Cal.  473,  11  Am.  St. 
Rep.  297,  19  Pac.  878;  Ingram  v.  Colgan,  106  Cal.  113,  46  Am.  St 
Rep.  221,  38  Pac.  315,  39  Pac.  437. 


SUTHERLAND    v.     ALBANY    COLD     STORAGE     AND 
WAREHOUSE  COMPANY. 

[171  N.  Y.  209,  63  N.  E.  1100.] 

COLD  STORAGE  WAREHOUSEMEN,  in  the  absence  of  an 
express  contract,  impliedly  undertake  to  maintain  the  necessary 
temperature  required  for  the  preservation  of  such  property  as  may 
be  stored  with  them.     (p.  810.) 

Judson  S.  Landon,  J.  S.  Frost,  S.  J.  Daring  and  L.  C.  War- 
ner, for  the  appellants. 

Eugene  D.  Flanigan,  for  the  respondent. 

»''5  HAIGHT,  J.     The   defendant,  being  engaged  in   the 
keeping  of  a  cold  storage  warehouse  for  the  preservation  of 


81 G 
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*'eut:*   iTil  ..tli^r  ])oi-i.-lial)!e  pro])orty,  in  tlie  alisence  of  an  ex- 

-  i"\]J'-^^  '    i'npliedly   undertook    to   maintain    tlie   ncces- 

'<?,  Varv  "t(  mill.  laiiire  required  for  the  preservation  of  such  prop- 

',;  '- feft\ 'ab'should  be  stored    with    it  by  its  customers.     The  re- 

*•?>'"/"' n^' ^'^'^^-^^^^P^'^^^^^^'^    ^^^  ^^^^  preservation    of    eggs    is    about 

'  ^  ^y?1^^li"''t\-ei-l^t  degrees  Falirenlieit.     This  was  tlie  temperature  in 

;'''"T<"*t^i'^  ■^h^i'*^'i"^i'^6  at  tlie  time  tlie  plaintilTs    plaeed    their    eggs 

.VK'"^>|^tlurl'in.     This   temperature   was   maintained   until   about   the 

v/Z^-^Klst  <^f  September,  when,  by  reason  of  the  melting  of  the  ice 

.4'^%'*V'in*  tho-*coinpartment  in  the  storehouse,  the  temperature  rose 

,  J,i  r.  u'untiTit  rtac  hod  at  h  a^t  fifty-two  degrees  prior  to  the  eleventh 

'''C|5'?*^4dav^o.f^  October,  at  which  date  all 'of  the  eggs  were  finally  re- 

^^.-M.^f'^n^oyed'Fl^.xl'he -dan^  coniplaihcd.of  resulted  from  this  rise 

$^ii^%'^%^P^^^^ S^^''    '"'""'■•'      -  '    ,  '    .i^o.  and  we  think,  under  the 

^#tJj^"'*jfihdm<o;s''r  •  ff^  were  entitled  to  recover 

■M'd'tiie  conclusion  that  the 

Mitiffs  to  replenish  the  ice  in 

'  iwer  degree  of  tempera- 

'  ';y>red  at  the  time  the 

•liat  the    defendant 

"•h  it  owed  to  the 

"warranted  by  the  facts 
• '\  cu-^tody,  and  control 
in,  and  knew,  or  ought 
"  .remained  in  the  com- 
'V^time  the  ice  had  be- 
"lify  that  the  necessary 
■  of  the   property   could 
w>.uld  have  supplied  more 
should    have    given    timely 
-their  property  before  they 
rio'r.ition.     It    is    true    that 
'juired  as  to  the  quantity  of 
eggs  'in  storage,  and  were 
re  then  full,  but  it  does  not 
\v  of  the  melting  or  wasting  of 
•'''"re  their  pro])erty  until  about 
■hev  entered  the  warehouse 
';X*-/'t-%'* -'an'fj'-io.u'i  ;ad  risen  far  above  that  re- 

^r.  -i^/'t^^lJJ^it'/'v-jiw  .  MTinnenced    to    deteriorate, 

':  Z-y^iV^Q*^  'i^*  tirer"  time  have  removed  and 


•i%?jC^~he'ice'.C( 

;.VfW-^^,efrgs  7<\  en 
>  ^i^^^-netjlected' 
-'i'-'iil^JpbiintitT- 

V**W^~^'^^*  found  <. 
fe#S£iofVitsl?a 

K^  '5*|^'<.pa''rtmen;t 
|i%l^%'come)'m  ( ' 

f^M-xl'/. n f) t'K  e{,i < i v 

^''^''i^'-i^M-^i  t  h  e  J-]  1 1  a  i  1 
-'<*!  >\>i(e'^  on  b 
r<*<i-^  -,%-f  «'J  1  it'  -<'d,»i 
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disposed  of  their  eggs  sooner  than  they  did  is  not  found  nor 
is  it  important  to  here  determine,  for  they  had  at  that  time 
already  suffered  some  damages  without  knowing  that  the  tem- 
perature had  been  permitted  to  rise  above  the  point  that  was 
required  for  the  preservation  of  their  property. 

The  defendant  contends  that,  under  the  allegations  of  the 
complaint,  the  defendant  undertook  to  furnish  cold  storage 
only  during  the  summer  months,  and  that,  having  furnished 
the  requisite  temperature  until  the  1st  of  September,  it  was 
no  longer  liable.  The  referee,  however,  has  found  as  facts 
that  there  was  no  express  contract  as  to  the  length  of  time  for 
which  the  eggs  should  remain  in  storage.  We  must,  therefore, 
assume  that  it  was  a  continuing  contract  until  it  was  ter- 
minated by  one  of  the  parties,  either  by  the  removal  of  the 
eggs  by  the  plaintiffs,  or  notice  to  do  so  by  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  C.  J.,  Gray,  O'Brien,  Bartlett,  and  Cullen,  JJ.,  con- 
cur. 

Werner,  J.,  absent. 


Warehousemen  are  bound  to  use  ordinary  care  and  diligence, 
and  are  liable  for  a  want  of  such  care  and  diligence:  See  the  mono- 
graphic note  to  Schmidt  v.  Blood,  24  Am.  Dec.  145-160;  Lancaster 
Mills  V.  Merchants'  etc.  Co.,  89  Tenn.  1,  24  Am.  St.  Rep.  58G,  14 
S.  W.  317;  Higman  v.  Camody,  112  Ala.  257,  57  Am.  St.  Rep.  33, 
20  South.  480.  As  to  the  duty  and  liability  of  cold  storage  ware- 
housemen, consult  Allen  v.  Somors,  73  Conn.  355,  84  Am.  St.  Rep. 
158,  47  Atl.  G53;  Minnesota  Butter  etc.  Co.  v.  St.  Paul  etc.  Co.,  75 
Minn.  445,  74  Am.  St.  Rep.  515,  77  N.  W.  977;  Parker  v.  Union 
Ice  etc.  Co.,  59  Kan.  626,  68  Am.  St  Rep.  383,  54  Pac.  672. 


DAVIS  V.  NIAGAEA  FALLS  TOWER  COMPANY. 

[171  N.  Y.  336,  64  N.  B.  4.] 

NUISANCE— INJUNCTION— FALL     OF     ICE.— WHERE     A 

TOWER,  otherwise  properly  built.  isJ  so  constructed  that  large 
quantities  of  ice  accumulating  thereon  fall  upon  and  injure  ad- 
joining property  and  endanger  human  life,  it  is  a  private  nuisance, 
and  adjoining  owners  are  entitled  to  an  injunction  restraining  the 
maintenance  of  the  tower  in  such  manner  that  ice  formed  thereon 
would  fall  on  and  injure  adjoining  property,     (pp.  818,  820.) 

WATERS— DRAINAGE    UPON    OTHER    LANDS.-So    long 
as  an  owner  of  land  leaves  it  in  its  natural  condition,   he  is  not 
required  to  adopt  any  measures  to  prevent  the  flowage  of  surface 
TS'ater  from  his  premises  on  the  adjoining  land.     (p.  818.) 
Am.   St.   Rep.,   VoL   LXXXIX.— 52 
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.'\;**^    ^"    W.VTKlo— \\  iil..\     AN     OWNER     OF     LAND     TUTS     A 

'  f;<STRUCTUltE  THEllEON  he  must  take  care  of  the  water  that  falls 

'^ '^Voii  his  premises,'^  except  in  the  case  of  extraoidiuary   storms,     (p. 

,,^^*l818.)      ^  ,    , 

\  >;.;f;'p^''^'-^  WATERS.— IN  CLIMATES  WHERE  RAIN  FALLS  IN  THE 

•  \^  .  I'oUM  or  SNOW,  an  owner  of  land  must  build  his  structures  with 

V  ;r.    /n  lids  111  it  would  be  unnecessary  ^^  here  there  is  no  fall  of  snow, 

\  r''  "•».  ,  "    iii'<i^^iiy  to  j)ro%ent  injury  to  adjoinine:  land.     (p.  821.) 

Vf*^?'-.    ,       ^J  USANCE— WHE1{E  A  STRUCTURE  IS  BUILT  SO  NEAR 

'"fZ  "^^^i'.vi  LsA^  to  be  subject  to  the  precipitation  thereon  of  sprsy  and 

."''f\--/  V\  ,it(T,;li()in  the  falls,  the  owner  muht  take  the  necessary   precau- 

' 'v'^y  tion^-^  ^rLr.iinst  castins?  the   water  which  falls  on   his  own  premises 

.Vr,  or' the   iCc  that  is  formed  therefrom   upon  those  of  his  neighbor. 


4Cl\S-li''ilTts!iiKlhe.roof.5l  -The,  defendant  li.is  built  on  its  land  a  hotel 
'■S'%^''-^''  '  "  t'0\\ef„oCob^or\atorv.    ,This  tower  is  about  two  luindred 


'1^  ^'.talTdVis^'^constrAU'tC'dVof  an.  open  iron  framework  with 

'  A-i^^  -uinlers.  ^  Al  the  Cop  of  the  tower  there  is  an 

"  ?^4'i,(,  ->  i\,ii>u\.      \  j-iiors.aie  .CcUriL'd  to. and  Irom  the  observatory 
"Itv  obMatnr^.     The  whole,  structure  is'^scNoral  feet  within  the 


i-Cs-s' 


*.'  h 


■.'■-y  Icfendani's  hind.     As  found  by  the  trial  court, 

■f  til.  I  .  '  -     '  - 

s-i^^  '"^  fee  is.forincd^on  the  structure  from  sleet, 

-nray  from  the  Falls  of  Niagara,  which  accu- 

"  -a  jliaw  Occurs  large  quantities  of  ice 

11  ill'   r  >  if  of  the  plaintirfs'  building,  in 

'Linger  human  life,  by 

;i^  pi,ii_'„  j:    and  property  have  been 

..acfion.,M  0  recover  damages  and  for 

•  -liari  idant  from  so  maintaining 

-  Ill  CM-  i(  e-^  I       1      I  Herefrom  on  the  plaintitfs' 

.1 1 -nl- court'^a'-oJ'nund  that  the  injury  to  plain- 

"  a  f  iinii,!  It  on  and  fall  of  ice  from  the 

'  '  '\    u'ctirred  each  winter  during 

:   d  that  the  tower  was  a  safe, 

'  T  the  purpose  for  which  it 

1.  a-;  a  matter  of  law,  that 

"m  <)f^;the  tower  was  a  private 

,';^"  J   I  :  '-   W'To  entitled  to  a  perpetual 

^  ,'V''JMl'"'  'iT'"  il  inr  from  so  maintaining  the 
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structure  that  ice  would  form  thereon  and  fall  on  the  building 
and  premises  of  the  plaintills.  A  reference  was  ordered  to  as- 
certain the  plaintiffs'  damages.  On  the  report  of  the  referee 
final  judgment  was  entered  for  an  injunction  and  damages. 
This  judgment  was  aflirmed  by  the  appellate  division,  and  an 
appeal  has  been  taken  to  this  court. 

The  affirmance  below  having  been  unanimous,  the  question 
presented  here  is  whether  the  facts  found  entitle  the  plain- 
tiffs to  judgment.  The  court  has  not  found  any  nei^ligence 
in  the  character  or  plan  of  the  structure  maintained  by  the 
•defendant.  The  element  of  negligence  being  thus  eliminated, 
the  plaintiffs'  right  to  recover  depends  on  the  duty  that  the 
•defendant  owed  to  adjacent  owners  with  reference  to  ice  tliat 
might  accumulate  on  its  building.  Tiie  law  with  reference 
to  rainfall  seems  well  settled.  So  long  as  the  owner  of  land 
leaves  it  in  its  natural  condition  he  is  not  required  to  adopt 
any  measures  to  prevent  the  flowage  of  surface  waters  from 
his  premises  on  the  adjoining  land  (Vanderwiele  v.  Taylor,  65 
JST.  Y.  341),  but  when  he  puts  a  structure  on  the  land  a  con- 
trary rule  prevails.  Then  he  must  take  care  of  the  water  that 
falls  on  his  premises,  except  in  the  case  of  extraordinary 
^^^  storms.  In  Washburn  on  Easements,  marginal  page  390, 
it  is  said  of  the  right  to  eaves'  drip :  "It  grows  out  of  tlie 
fact  that  for  one  to  construct  the  roof  of  his  house  in  such 
manner  as  to  discharge  the  water  falling  thereon  in  rain  upon 
the  land  of  an  adjacent  proprietor  is  a  violation  of  the  right 
of  such  proprietor,  if  done  without  his  consent,  and  this  con- 
sent must  be  evidenced  by  express  grant  or  prescription." 
In  Bellows  v.  Sackett,  15  Barb.  9(1,  it  was  held  that  the  de- 
fendant could  not  maintain  a  building  upon  his  hit,  the  water 
falling  from  the  roof  of  wluch  injured  the  plaintiff's  biiilding, 
whether  the  water  actually  fell  in  the  first  instance  on  the 
•defendant's  land  or  not.  In  Walsh  v.  Mead,  8  Ilun,  387,  it 
was  held  that  where  the  roof  of  a  building  was  so  constructed 
-as  to  render  the  snow  falling  upon  it  liable  to  be  precii)itated 
on  the  sidewalk  without  an  adequate  guard  at  the  edge  to  re- 
tain it,  it  is  in  law  a  nuisance.  The  doctrine  of  Bellows  v. 
Sackett,  15  Barb.  96,  was  followed  in  Jutte  v.  Hughes.  67  X.  Y. 
267.  There  this  court  said:  "The  proof  showed  that  the  de- 
fendant had  paved  the  yard  thus  causing  the  vrntor  to  accumu- 
late and  render  the  yard  less  penetrable  to  tlie  same,  and  can- 
ducted  from  the  roofs  of  his  houses  to  the  pri\7  in  leaders  and 
drains  an  unusual  quantity  of  watw  bt-yond  tlie  capacity  of  the 
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This  ho  had  no  right  to  do.  and  ho  was 

aro  of  such  walor  as  fell  and  accunndatod  upon 

luises  and  to  provout  its  causing  any  injury  to  the 

the  plaintiff:   Hollows  v.  Sackett,  15  Barh.  90;  Foot 

;.4Lans.  ol.      It  matters  not  tliat  the  defendant  did 

ica-onahly  could  do  to  take  the  water  off,  if  he  suf- 

"•I'l'orly  to  increase  on  his  own  premises,  and  so  as 

phiintiffs  prenii>es."     The   decisions  in  other 

^'"  nniforndy  to  the  same  effect.     In  Shipley 

-Ktt;  Ma->.  191.  8  Am.  Kep.  318,  it  was  held 

Uling    with  a  roof    constructed  so  that 

;i„  on  it  from  natural  causes  will  probably 

ng  highway  renders  the  owner  lialde  to  a 

•I    i-e  said:  "It  is  not  at  all  a  question 

nee 'in  the  "'****  management  of  his 

.  to  the -party  to  show  that  the 

ii-Lruction,  and  that  the  inconven- 

e.  which,  witli  such  a  roof  as  his, 

lard  against.     He  has  no  right  so 

"■■it  wilL..ineyitably,  at  certain  sea- 

'^or  less -'frequency,  subject  his 

nicm  e  ;,.and  no  other  proof  of 

J.,.  -  lie,, must  at  his  peril  keep 

J-aiijon  hi- -roof,  within  his  own 

'  linages,  if  the  shape  of  his 

his  neighbor's  land  in  the 

he  threw^  them  there  himself.'* 

\\i'  Si.. 297,  27  Am.  Rep.  705,  the 

IT  tliandhe  defendant's  rear  build- 

-Ji  onr'acc-nniit  of  the  height  of  adjacent 

'if,.\  ,n,1  ^nilced  through  tlie  plaintiff's 

'c,  and  it  was  there  said: 

i-(<trry  the  rainfall  against  and 

,r,ii-e'the  apron  or  flushing  so 

'laintiff's  store  from  being 

TTe  had  no  right  to 

.  ,ind  npon  the  premises 

d.act!,  which  he  could  not 

-•^-^  wall  of  the  plaintiff." 

■  ir  i-  -aid:  "It  is  well 

.uses  tlie  water  to  flow 

'*-  nnnther,  snch  other 

1.  unless  prevented' 
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by  some  agreement. "  Hazeliine  v.  EdgiiianJ,  3-J  Kan.  '-^02,  57 
Am.  Eep.  157,  10  Pac.  bli,  i-  to  the  same  effect.  It  is  to  be 
observed  that  the  structure  of  the  tower  is  not  on  the  division 
line  between  the  land  of  the  plaintitfs  and  that  of  the  defend- 
ant, and,  therefore,  the  ice  that  is  formed  on  the  posts,  beams 
and  girders  is  accumulated  wholly  on  the  defendant's  land.  If 
the  shape  of  the  tower  were  such  that  rain  falling  on  the  de- 
fendant's premises  would  run  down  thejDOsts  and  then  be  cast 
on  plaintiffs'  building  ^"*^  plainly,  under  the  authorities  cited, 
the  defendant  would  be  liable.  It  can  make  no  difference,  on 
the  question  of  the  defendant's  liability,  that  tlie  water,  instead 
of  being  precipitated  on  the  plaintiit's'  land,  is  allowed  to  con- 
geal and  freeze  and  fall  in  the  form  of  ice.  Xor  is  it  material 
on  the  question  of  lial)ility  whether  the  ice  proceeds  from  the 
fall  of  rain  or  from  the  spray  and  mist  of  Niagara  Falls.  The 
latter  is  just  as  much  a  natural  phenomenon  as  the  former.  In 
climates  where  at  certain  seasons  of  the  year  the  rain  falls  in 
the  form  of  snow,  the  owner  of  land  must  build  his  stnictureg 
with  guards  that  would  be  unnecessary  in  places  where  there  is 
no  fall  of  snow\  Likewise,  where  a  structure  is  built  s<>  near 
Niagara  Falls  as  to  be  subject  to  the  precipitation  thereon  of 
.>pray  and  water  from  the  Falls,  the  owner  is  l)ound  to  take  the 
necessary  precautions  against  casting  the  water  wliich  falls  on 
his  own  premises  or  the  ice  that  is  formed  therefrom  upon 
those  of  his  neighbor. 

I  think  the  judgment  below  wa-  right,  and  that  it  should  be 
aflfirmed,  with  costs. 

Parker,  C.  J.,  Gray,  Bartlett,  and  Werner  JJ. ,  concur. 

O'Brien,  J. ,  dissents. 

Haight,  J.,  not  voting. 


Water  and  Ice— Liability  for  Accumulations  of.— As  to  the  lia- 
bility for  increasing.'  or  diiuiiiishinjjr  tlie  flow  of  surfaco  water.  st>e 
the  monographic  note  to  Mizell  v.  McGowan.  Sr>  Am.  St.  Hop.  715- 
7.35.  Where  two  buildinfis  are  so  situated  that  the  eaves  of  one 
come  within  a  few  inches  of  the  wall  of  the  other,  and  have  no 
jcutter  or  water-conductor,  and  the  eaves-drip  falls  upon  and  in- 
jures the  wall  of  the  other,  the  owner  of  the  former  is  liable  for 
the  damace:  Hazeltine  v.  Edcmand.  .35  Kan.  202.  57  Am.  Rep.  157. 
10  Pac.  544.  To  the  same  eft'eet  is  Hould  v.  MoKenna.  SC  Pa.  St. 
207,  27  Am.  Rep.  705.  So  the  owner  of  a  buildintr  so  near  the  street 
that  the  ice  and  snow  from  its  roof  falls  upon  the  sidewalk,  in- 
iurinjr  a  passer,  is  liable:  Shipley  v.  Fifty  Associates.  1CH5  Mass.  1^, 
»  Am'^  Rep.  318. 
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illKi    WriLK  AiJKNCY— ACTION   IXHl  DECEIT.— WHEN 

I  \K1,>    >TATEM1:N'1'S   to  a    ».oiiuut'i».ial  ugeucy  as   to  bis 

I    (  iiiiilitiou,   knowing  tlu-m    to    l»e   falsi',    mteudiug  tbeiii   to 

li^licd    to, the    business    ( Diniimiiitj    ;iiid    talvt'ii    as    true,    it 

'"  .|Miu  tbo  person  wlio  it'lies  and  acts  upon  sucb  informa- 

.,iiiM^c',vlor  w  bieli  anactiou  of  deceit  will  lie.     (.p.  824.) 


I  '    irmody,  for  the  respondent. 

iliL  to  recover,  in  an  ac- 

deceit  praeliced  upon 

lant-,alH  ce  bills  of  goods  which 

i\    -i'u'A   iia  I   to  a  lirm  of  dealers 

'''a' t '\\",7*'"''  Tlie  tiriu   was   coni- 

110  died  l)efore  the 
1    I  .un  was  continued 

I'  court  and  a  jury 

il'     '  u'-ol  excepted  and 

.  \..      Ml  tlie  case.     The 

'  '  K  t-,  and  the  (jucs- 

„  .      ,.  '  '        I'  ](laintiirs*  ])roof 

'  II  >ii    it'ihl'iii  -  i-iY  n"' ilu' "a(  t  loii.     The  three  idlls 

'    p'.untitrs  to  the  firm 

in'.er  30,  1898,  Jami- 

'    '',  ''  '^L'. '■-!'' ;''  amounted  in  the  aggre- 

''  -  .iinl  eighty-six  cents.     On 

'_,m1io  la^t  sale  both  of  the 

I   '  ,1  ijiVvi'i'^'liankrupts  on  their  own 

Ml  \''  II  eiirhteon  months  prior  to 

til II  nj  and.  I  n"'!  f  September,  1897,  the  de- 

I'^^-i  ^1  j"-'    iirini:  a  ratino-hy  the  mercnntile 

<-.^"''  /     I'   nil    and  ^dolivorofl  to  that  agency 

'u'i.il  ( iinrlition  of  the  firm. 

'    ""   ini1  fifty-two  thousand 

md  twentv-two  cents. 

■    niid  dar  of  yovcm- 

ncy.  the  defendant 

■  rated  hi*  former 

'■  m  wa«  'Targe^ 
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increasing,  and  profitable."  Still  later,  and  on  March  9,  1899, 
just  before  the  purchase  of  the  last  two  bills  of  goods  from  the 
plaintiffs,  a  representative  of  the  agency  called  upon  the  de- 
fendant personally  and  received  from  him  a  verbal  statement 
that  there  had  been  no  material  change  in  the  financial  condi- 
tion of  the  firm.  The  agency  gave  the  firm  a  rating  of  from 
one  hundred  and  twenty-five  thousand  dollars  to  two  hundred 
thousand  dollars,  which  was  maintained  and  never  changed. 
Substantially  ^*"  the  same  rating  was  given  to  the  firm  by  the 
Bradstreet  agency  upon  like  stateinents  and  representations, 
though  made  at  an  earlier  date,  and  the  defendant  at  all  times 
knew  that  the  credit  of  the  firm  was  so  rated  in  the  reference- 
books  sent  by  these  agencies  to  merchants  and  business  people. 
The  plaintiffs  had  and  used  these  reference-books  of  both  agen- 
cies in  their  business,  and  when  defendant  applied  for  credit 
they  consulted  these  books,  and  in  relianre  on  the  correctness 
of  the  rating,  without  any  other  knowledge,  sold  and  delivered 
the  goods  in  question  upon  credit.  The  statements  upon  which 
these  ratings  were  given,  at  least  as  to  the  Dim  agency,  were 
grossly  false.  The  learned  court  below  correctly  described  this 
phase  of  the  case  in  these  words  which  we  can  very  well  adopt : 

"That  the  statements  upon  which  the  rating  of  the  defend- 
ant's firm  was  based  by  the  mercantile  agency  of  1\.  G.  Pun  & 
Co.  were  grossly  false,  and  that  the  plaintiffs  relied  upon  such 
ratingin  giving  the  firm  credit  for  the  goods  purchased  upon  the 
several  occasions  mentioned,  are  facts  concerning  which  there 
is  and  can  be  no  serious  dispute,  and  had  such  statements  been 
made  directly  to  the  plaintiffs  under  circumstances  which 
would  fairly  warrant  the  assumption  that  they  were  so  made 
by  way  of  inducing  credit,  there  would,  of  course,  be  no  ques- 
tion as  to  the  right  of  the  plaintiffs  to  maintain  an  action 
of  this  character." 

But  the  learned  court  held  that  since  these  false  and  fraud- 
ulent statements  were  not  made  to  the  plaintiffs  personally 
and  directly  by  the  defendant,  but  to  the  agencies,  and  since 
the  plaintiffs  never  saw  the  statements  themselves,  but  only 
the  result  of  them  in  the  reference  books,  the  action  could  not 
be  maintained.  That  one  merchant  may  defraud  another 
under  modern  business  methods  just  as  effectually  by  a  false 
and  fraudulent  statement  to  a  commercial  agency  as  in  any 
other  way  no  one  can  doubt.  That  the  defendant  did  actu- 
ally deceive  and  defraud  the  plaintiffs  by  thus  putting  into 
circulation  in  the  business  world  a  false,  fraudulent,  and  ficti- 
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'iii-;^  rnliiij  imrportiiig  to  express  his  true  commercial  stand- 

:  ''-  '  I'u  lal  ability  is  equally  clear.  Disregarding  mere 

i:,'  iiioils,  it  cannot  be  doubted  that  the  defendant 

and  deceitful  words  to  the  plaintifTs  through  the 

,  just  as- "effectually  as  if  they  had  met  face  to  face  and 

"'"onts  had  been  made  directly  and  personally.     The 

_  >qds  .may  become  liable  to  the  seller  in  fraud,  al- 

,  aigJijlK'y  haye  never  met  or  seen,  each  other,  and  no  per- 

,'i1  ."('■>nnminication  that  is  .false  or  fraudulent  has  passed 

1     the  former  doe^  jn-^t  what  this  defendant 

>3  a  fiaudulent  rating,  intending  that  it  should 

1  ,tho  busiri('Ss^T;Community  and  taken  as  true, 

upon-tho  ]ier-qn  vyho  r(4ies  and  acts  upon  it  to 

*  '.t  i-- not  ncces-ary  to  argue  this  question  as 

'■e, it, has  l)een,  deliberately  decided  by  this 

\vpA"  qn  Y  T'  r,1     -iS  Am.  Eep.  389,  it 
"3  statements  to  a 

'■i-''"  ,1''^^  '"^^  ^^  ^^^  finan- 

'Mont  jhat  the  statements 

■  hI'  in  ascertaining  the 

n.ding  tlius  to  procure 

l%such  statements  are 

'hjereon  sells  goods  to 

,.....;..,, ^  \-niay    be   maintained 

■  '  Im'yer,  ;■  of  the  seller  who  has 

-lon^is  controlling  in  the 
■  aim' opt  identical  in  their 
\."tho  loarned  court  below 
'  answered  upon  principle 
n  the  case  was  new  in  its 
d;  and  the  ca^^es  cited  sus- 
•^''^  was  decided  in  a  more 

r.  3n  N.  E.  ion4. 

\    in  .a  case  like  this  are 

''  M  put  business  men  at 

Vo  one  need  have  any 

be  affected  unless  he 

0.  information  to  the 

in  order  to  show  that 

.  V  .V  .  i>  ,^  ,,iipo-«ible  to  harm  him 

'"ni-7'tbai,  lievk'iio\\>  to  be  false  for  a 

no  reason  why  ha 
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should  not  respond  to  one  who  has  suffered  thereby.  So,  also, 
it  is  said  that  these  agencies  procure  information  from  other 
sources  than  the  statement  of  parties  seeking  credit.  That 
may  be  so,  but  there  is  little  danger  that  anyone  will  be  made 
liable  in  fraud  for  false  statements  other  than  his  own.  If 
the  defendant  in  this  case  could  show  that  he  never  made  the 
statements  referred  to,  he  would  have  little  difficulty  in  defeat- 
ing this  action,  notwithstanding  the  high  rating  in  the  ri  fcr- 
ence-books.  A  party  who  is  really  innocent  can  always  protect 
himself  against  the  unauthorized  statements  of  others.  In 
this  case  there  was  clearly  a  false  and  excessive  rating  which 
was  justified  by  the  statements  made  by  the  defendant,  and  it 
is  admitted  that  these  statements  were  false  and  fraudulent, 
and  that  the  plaintiifs  relied  upon  the  rating  in  giving  the 
credit.  Clearly,  this  state  of  facts  is  a  sufficient  basis  for  a 
charge  of  fraud  and  deceit.  The  proof  was  certainly  sufficient 
to  carry  the  case  to  the  jury  and  hence  the  plaintiffs  were  im- 
properly nonsuited. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

BAETLETT,  J.  I  agree  with  the  results  reached  in  the  pre- 
vailing opinion  for  reversal.  It  was  clearly  error  for  the  trial 
judge  to  nonsuit  the  plaintiffs,  and  the  affirmance  of  the  judg- 
ment entered  thereon  by  the  appellate  division  cannot  be  sus- 
tained. 

I  am  of  the  opinion,  however,  that  we  should  deal  with  the 
question  that  induced  the  appellate  division  to  sustain  the 
-nonsuit.  In  the  opinion  of  that  learned  court  it  is  said :  "Mer- 
<'antile  agencies  do  not  always  base  their  rating  of  a  person's 
responsibility  solely  upon  information  obtained  from  the  indi- 
Tidual  himself.  Upon  the  contrary,  it  is  well  understood  '^-^ 
that  they  obtain  such  information  from  various  sources,  and 
this  is  especially  true  in  cases  where,  as  it  often  happen-,  a 
"business  man,  for  various  reasons  best  known  to  himself,  de- 
clines to  furnish  the  public  with  any  statement  of  his  financial 
condition." 

It  seems  to  be  conceded  that  the  defendant  made  represen- 
tations to  the  mercantile  agency  of  R.  G.  Dun  &  Co.  that  were 
grossly  false  and  calculated  to  mislead  the  plaintiffs,  who  con- 
sulted the  ratings  given  to  defendant  by  that  agency. 

The  appellate  division  seoms  to  have  held  that  the  plaintiffs 
were  not  authorized  to  reply  upon  these  ratings,  for  the  reason 
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;  tl  if''    \  ,i|inn  tlie  re})resentations  of  the  defendant 

stV,^. '  '    ipon  information  received  as  to  defendant's  conimer- 

'''''f'(, <  !iir  from  oiitside  sources. 

-^.;; -J  'lion  of  tlie  court  below,  further  states:  "It  follows, 

■:€^^i\  ih.it,  if  the  rule  contended  for  by  the  plaintiffs  were 

^ '-'''''■■■ ''  a  trader  who  has  made  a  report    to    a    mercantile 

M-  Ins  pecuniary  standing  might  he  held  liable  to 

■Tiponment  .for  the  rating,  which,  although  based 

I.  was  nevertliele>s  due  in  a  much  larger  measure 

r  ( (!  I'iMMi  a  l''i-i    I  -  lival,  a  personal  enemy, 

-■1  I'll."' 

'     _'  '  ■  ies  of  the  country  base 

^jipon  the  represeniations 

I  i'>!i    obtained    from    other 

•Mv,]i!\''le   to   persons    contom- 

or.mation  obtained  by  these 


cntilled  to  s'ibmit 

]  ii\  ,ili'    I,,  L-t     ".  ,  ,  "'V  false  representa- 

"  li'>l>V' •'i,('_;(!('f(  III  -   intile  agency  were 

if'iin.t.ilh^  -.'  in=e.  which  led  to 

.nT^ilu       —.-'.'  _  Skiddy,  62  N.  Y. 
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tlie-ca^e  of 'llubbauhV.  Eii---.  lU  X.  Y\  518,  532,  which 

I  .aciiou'io.rcM  o\er  d_,Mii,i.ir(  ^  fnr,  .'ut^- alleged  fraud,  which 

•i-i-tiiKin  iimkIhit'T  i'h'    n-p;''^  ntations    concerning    the 

'  --  aiul  ^()I\('iM  \  (ij  -.Mill,  r'-^  I'ank^of  Clyde,  whereby  the 

\  i-:.iii(liu  I  il,.  to  -  .''^(  nbe  l'\('  thousand  three  hundred 

t~-'in\  (  t'''i,,ii  r.irpo'  T'o'i  and  to  give  his  bond  and 

I'  I'l-  subscription,  thi?  court  said: 

-la  Mc  1  the  action  against  the  de- 

li;ive'"fi)und  that  the  plaintiff  was  moved 

■    >'^i>^<^  \\'t-bout  them  he  would  not  have 

'1  iL'b    representations   made    by 

Miind.  <  It  could  not  be  af- 

Mif  in  th(^  case  that  the  de- 

ni:  cause  of  the  plain- 

n  ]iroperly  belonged  to 

15  been  induced  to  sel! 

>>^orcantile  agency,  to 

■leier  nf  the  rej)re- 

Miafion  as 
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it  may  have  obtained  from  other  sources;  also,  to  foHow  this 
up  by  proof  that  these  representations  were  one  of  the  inducing 
causes  that  led  to  the  sale.  If  this  question  of  fact  is  properly 
submitted  to  the  jury  upon  competent  evidence,  there  will  \>e 
no  danger  that  a  trader  will  be  subjected  to  arrest  and  impris- 
onment for  a  rating  resting  upon  the  representations  of  a  busi- 
ness rival,  a  personal  enemy,  or  a  third  party,  having  no  inter- 
est in  the  transaction. 

Vann.  J.,  Dissented,  upon  the  ground  that  the  mere  rating  of  a 
commercial  agency,  based  partly  upon  statements  made  by  the 
defendant  and  partly  upon  information  derived  from  other  sources, 
without  any  communication  of  the  facts  as  stated  by  the  defend- 
ant, upon  which  the  rating  was  based,  is  not  sufHcient  to  sustain 
an  action  for  deceit.  He  distinguished  the  cases  relied  upon  in 
the  prevailing  opinion,  upon  the  ground  that  the  statements  made 
by  the  purchaser  to  the  commercial  agency  were  themselves  com- 
municated to  the  seller,  and  not  the  mere  rating  of  the  agency,  and 
these  statements  became  the  direct  foundation  for  the  credit  given, 
and  said:  "It  is  not  only  unsafe,  but  a  violation  of  sound  principles, 
to  permit  a  recovery  for  deceit,  with  the  severe  consequences  that 
may  follow,  unless  the  evidence  connects  the  false  statements 
directly  with  the  person  alleged  to  have  practiced  the  deceit,  or 
with  his  duly  authorized  agent  acting  within  the  scope  of  his  au- 
thority. A  mercantile  agency  is  not  such  an  agent  as  to  make  its 
mere  inference  as  to  the  effect  of  the  debtor's  statements  binding 
upon  him.  Its  authority,  so  far  as  he  is  concerned,  is  limited  to- 
the  transmission  of  his  statement,  as  made  by  him,  or  the  sub- 
stance thereof,  to  its  subscribers.  When  it  gives  its  opinion  sim- 
ply, it  does  not  act  as  his  agent,  but  as  the  agent  of  the  subscriber." 


Commercial  Agencies. — If  One  Makes  a  False  Statement  to  a 
commercial  agency,  with  a  view  to  obtain  a  credit  to  wliich  lie  is 
not  entitled,  and  thus  defraud  those  who  may  resort  to  the  agency, 
and,  in  reliance  of  the  false  information  there  lodged,  extend  a 
credit  to  him,  his  liability  is  the  same  as  though  he  made  the  repre- 
sentation directly  to  the  parties  injured:  See  the  monographic  note 
to  Henry  v.  Dennis,  85  Am.  St.  Rep.  383-385. 
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tions (Marie  v.  Garrison,  83  X.  Y.  14,  23),  we  are  to  incjuire 
whether  the  coinphiint,  regarded  from  the  standpoint  of  this 
rule,  can  be  said  to  show  any  riglit  to  relief  either  iu  law  or  in 
equity. 

The  complaint  alleges  that  the  Franklin  Mills  Coinpaiiy,  one 
of  the  defendants,  was  engaged  in  a  general  milling  bu>iness  and 
in  the  manufacture  and  sale  of  flour;  that  before  the  commence- 
ment of  the  action,  without  the  knowledge  or  consent  of  plain- 
tiff, defendants,  knowing  that  they  had  no  right  or  authority 
so  to  do,  had  obtained,  made,  printed,  sold  and  circulated  about 
twenty-five  thousand  lithographic  prints,  photographs,  and 
likenesses  of  plaintiff,  made  in  a  manner  particularly  set  up  in 
the  complaint;  that  upon  the  paper  upon  which  the  likenesses 
were  printed  and  above  the  portrait  there  were  printed,  in- 
large,  plain  letters,  the  words,  "Flour  of  the  Family,'"  and  be- 
low the  portrait  in  large  capital  letters,  ''Franklin  Mills  Flour," 
and  in  the  lower  right-hand  corner  in  smaller  capital  letters, 
"Rochester  Folding  Box  Co.,  Rochester,  X.  Y.";  that  upon  the 
same  sheet  were  other  advertisements  of  the  flour  of  the  Frank- 
lin Mills  Company;  that  those  twenty-five  thousand  likenesses 
of  the  plaintiff  thus  ornamented  have  been  conspicuously 
posted  and  displayed  in  stores,  warehouses,  saloons,  and  other 
public  places ;  that  they  have  been  recognized  l\v  friends  of 
the  plaintiff  and  other  people,  with  the  result  that  plaintiff 
has  been  greatly  humiliated  by  the  scoffs  and  jeers  of  persons 
who  have  recognized  her  face  and  picture  on  this  advertisement, 
and  her  good  name  has  been  attacked,  causing  her  ^*^  great 
distress  and  suffering  both  in  body  and  mind;  that  she  was 
made  sick  and  suffered  a  severe  nervous  shock,  was  confined  to 
her  bed  and  compelled  to  employ  a  physician,  because  of  these 
facts;  that  defendants  had  continued  to  print,  make,  use,  sell, 
and  circulate  the  said  lithographs,  and  that  by  reason  of  the 
foregoing  facts  jjlaintiff  had  suffered  damages  in  the  sum  of 
fifteen  thousand  dollars.  The  complaint  prays  that  defendants 
l)e  enjoined  from  making,  printing,  publishing,  circulating,  or 
using  in  any  manner  any  likenesses  of  plaintilf  in  any  form 
whatever,  for  further  relief  (which  it  is  not  necessary  to  con- 
sider here)  and  for  damages. 

It  will  be  observed  that  there  is  no  complaint  made  that 
plaintiff  was  libeled  by  this  publication  of  her  portrait.  The 
likeness  is  said  to  be  a  very  good  one,  and  one  that  her  friends 
and  acquaintances  were  able  to  recognize;  indeed,  her  griev- 
ance is  that  a  good  portrait  of  her,  and  therefore,  one  easily 
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not  be  spoken  of  liini  by  his  neighbors,  whether  tlie  comment 
':)e  favorable  or  otherwise.  While  most  persons  would  much 
prefer  to  have  a  good  likeness  of  themselves  appear  in  a  re- 
sponsible periodical  or  leading  ne\vsi»aper  rather  than  upon  an 
advertising  card  or  sheet,  the  doctrine  which  the  courts  are 
asked  to  create  for  this  case  would  apply  as  well  to  the  one 
}-ublication  as  to  the  other,  for  the  principle  which  a  court  of 
equity  is  asked  to  assert  in  support  of  a  recovery  in  this  action 
is  that  the  right  of  privacy  exists  and  is  enforceable  in  equity, 
ond  that  the  publication  of  that  wliieli  purports  to  be  a  por- 
trait  of  another  person,  even  if  obtained  upon  the  street  by  an 
ini])ertinent  individual  with  a  camera,  will  ho  restrained  in 
equity  on  the  ground  that  an  individual  has  the  right  to  pre- 
vent his  features  from  becoming  known  to  those  outside  of  his 
circle  of  friends  and  acquaintances. 

If  such  a  principle  be  incorporated  into  the  body  of  the  •"•*^ 
law  through  the  instrumentality  of  a  court  of  equity,  the  at- 
tempts to  logically  apply  the  principle  will  necessarily  result, 
not  only  in  a  vast  amount  of  litigation,  but  in  litigation  bor- 
dering upon  the  absurd,  for  the  right  of  privacy,  once  estab- 
lished as  a  legal  doctrine,  cannot  be  confined  to  the  restraint 
of  the  publication  of  a  likeness,  but  must  necessarily  embrace 
as  AvcU  the  publication  of  a  word-picture,  a  comment  ujion  one's 
looks,  conduct,  domestic  relations,  or  habits.  And  were  the 
right  of  privacy  once  legally  asserted,  it  would  necessarily  be 
held  to  include  the  same  things  if  spoken  instead  of  printed, 
for  one,  as  well  as  the  other,  invades  the  right  to  be  absolutely 
let  alone.  An  insult  would  certainly  be  in  violation  of  such  a 
right,  and  with  many  persons  would  more  seriously  wound  the 
feelings  than  would  the  publication  of  their  picture.  And  so 
we  might  add  to  the  list  of  things  that  are  sjioken  and  done 
day  by  day  which  seriously  ofPend  the  sensibilities  of  good  peo- 
])le  to  which  the  principle  which  the  plaintiff  seeks  to  have  im- 
bedded in  the  doctrine  of  the  law  would  seem  to  apply.  T  have 
gone  only  far  enough  to  barely  suggest  the  vast  field  ot"  litiga- 
tion which  would  necessarily  be  opened  up  should  this  court 
hold  that  privacy  exists  as  a  legal  right  enforceable  in  equity 
by  injunction,  and  by  damages  where  they  seem  nceessarv  t'» 
give  complete  relief. 

The  legislative  bodv  could  very  well  interfere  and  arbi- 
trarily provide  that  no  one  should  be  permitted,  for  his  own 
selfish  purpose,  to  use  the  picture  or  the  name  of  another  for 
advertising  purposes  without  his  consent.     In  such  event,  no. 
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worked  out  by  a  decision  of  the  court  according  to  the  notions 
of  right  which  govern  the  individual  judge  or  body  of  judges 
comprising  the  court,  the  mischief  which  will  finally  result 
may  be  almost  incalculable  under  our  system,  which  makes  a 
''■*''  decision  in  one  case  a  precedent  for  decisions  in  all  future 
cases  which  are  akin  to  it  in  the  essential  facts. 

So  in  a  case  like  the  one  before  us,  which  is  concedcdly  new 
to  this  court,  it  is  important  that  the  court  should  have  in 
mind  the  effect  upon  future  litigation  and  upon  the  develop- 
ment of  the  law  which  would  necessarily  result  from  a  step 
so  far  outside  of  the  beaten  paths  of  both  common  law  and 
equity,  assuming — what  I  shall  attempt  to  show  in  a  moment 
— that  the  right  of  privacy  as  a  legal  doctrine  enforceable 
in  equity  has  not,  down  to  this  time,  been  established  by  de- 
cisions. 

The  history  of  the  phrase  "right  of  privacy"  in  this  coun- 
try seems  to  have  begun  in  1890  in  a  clever  article  in  the 
Harvard  Law  Review — already  referred  to — in  which  a  num- 
ber of  English  cases  were  analyzed,  and,  reasoning  by  analogy, 
the  conclusion  was  reached  that — notwithstanding  the  unanim- 
ity of  the  courts  in  resting  their  decisions  upon  property 
rights  in  cases  where  publication  is  prevented  by  injunction — 
in  reality  such  prevention  was  due  to  the  necessity  of  afford- 
ing protection  to  thoughts  and  sentiments  expressed  through 
the  medium  of  writing,  printing,  and  the  arts,  which  is  like 
the  right  not  to  be  assaulted  or  beaten;  in  other  words,  that 
the  principle  actually  involved,  though  not  always  appreci- 
ated, was  that  of  an  inviolate  personality,  not  that  of  private 
property. 

This  article  brought  forth  a  reply  from  the  Northwestern 
Review,  volume  3,  page  1,  urging  that  equity  has  no  concern 
with  the  feelings  of  an  individual  or  with  considerations  of 
moral  fitness,  except  as  the  inconvenience  or  discomfort  which 
the  person  may  suffer  is  connected  with  the  possession  or 
enjoyment  of  property,  and  that  the  English  authorities  cited 
are  consistent  with  such  view.  Those  authorities  are  now  to 
be  examined  in  order  that  we  may  see  whether  they  were  in- 
tended to  and  did  mark  a  departure  from  the  established  rule 
which  had  been  enforced  for  generations,  or,  on  the  other 
hand,  are  entirely  consistent  with  it. 

The  first  case  is  Prince  Albert  v.  Strange,  1  Macn.  &  G.  ^"^^ 
25,  2  De  Grex  &  S.  652.  The  queen  and  the  prince,  having 
made  etchings  and  drawings  for  their  own  amusement,  decided 

Am.   St   Rep.,  Vol.   LXXXIX.— 53 


b<)L  .  icAN  State  KiiPORTS,  Vol.  89.     [Xew  York, 

a  y-  \  *  ^  ^     >  struck  off  from  the  oteliccl  plates  for  presonta- 

^^tUwtioi^  to  friends  and  for  their  own    use.     The    workman    em- 

'X>%\^']''       '•  liowever,  printed  some  copios  on    his    own    account, 

.V;V'j:\  V  (^rward  came  into  tlie  hands  of  Strange,  who  pur- 

"}'S,'i  'fi  ]  hitmg  them,  and  publislied  a  descriptive  catalogue. 
'V'W'f-'V'  .vi.jcrt  applied  for  an  injunction  as  to  both  exhibition 
*I'£l^-|i/;,<aiiili  catalogue,  and  the  vice-chancellor  granted  it,  restraining 

x^^'^J^JaI'  f  from  puhli.^hing,  "at  least  by  printing  or  writing, 

'•^U^vri'^  ot  by  copy  or  rescniblance,"  a  description    of    the 

|'55,'ffH-t  \'i  examination  of. the  opinion  of  the  vice-chan- 

;|'fi:'4"*l?'<  loses  that  he  found  two  reabons  for  granting  the 

^?'f "^V^^S'i '  '.  namely,  th.it  the  property  rights  of  Prince  Albert 

fji!|!SCC<;hddvi  inged,  and  that  there  was  a  breach  of  trust  by 

t^Pt^i,hoA\  '  ~  •"  '"ing  smne  imprestions  for  himself.     The 

p^^-r^^'0})in]  nit  \\liatevcr  of  a  right  of  privacy  sep- 

l^^'^^'f-a-r-ate.  iioin  ,the  right  of  property. 

i^l^S^ri'"  "■'•iphic  Co.,  L.  R.  40  Ch.  Div.  345,  is  cer- 

&i^5||if^Jaj'n]\  ,y  for  granting  an  injunction    on    the 

^jlg^^f^groui  ,1  I  mjurv  to  the    feelings,  although    it    is 

','].^#J^i*|..4ruc,  •'.i\,()piiu()n  of,  the,  appellate  division,  that 

.' a  i*^"'!- Jhe  c  he  cour-c  of    the  discussion    that    the 


*  *«••: 


;^:^j^' f^^r-ight  n  i''i'  -.  not  depend  upon  the  exist- 

44.31^. once-.  ill  I  ,-iwii  \\d_^^,  in  fact,  placed  upon 

gA'.ihe  grouii  ..was,  a > breach  of  an  implied  contract. 

'^"^ivVl/J''  '  *     '  1    -    .  .  that  a  photographer  had  been 

i^^'%'^^A'-i\]'  '  her  photograph,  she  ordering 

w-^'fr.'ltfav-Ltji  ui  (.op  r-,  as. is  Uv^u.vl  in  suoh  cases.     The 

^-J^wlr-'MplTo'li  I'  cojiies  for  himself  and  undertook  to  ex- 

*'^l^C^wl'i ' 'It  il-o  sold  .copies    to  a    stationer,  who    used 

•,'/''wth'  iir.i-  ;  ir  action  was  restrained  bv  the 

ff'-;''"^"fV'ci)Mi  t  i""i  was  an  implied  contract  not  to 

i.-Vf' iii^'^u -(>:>* the  rii  'T  purpose  than   to  supply  the 


'-"'I?y-tirX''H"<'^'^'^\i''  'I'ice.     During  the  argument  of 

5*^;^^;Ipl./innjK.-.^  -vcd  this  question:  "Do  you  dis- 

''^''^lfe!¥fv'Jt''<\.ft'h',it;-i.f"  the  1                likeness  were  taken  on  the  sly,  the 

"i:f^r*V''iv  ' '*■*'^v.^\^lo~ +. '.'  rVif  nviijbit  copies?"     Counsel  re- 

t--.\V„^'%-4i|.w\.i,:^5^1ir       '  ,L>  no  consideration  to  sup- 

'•'*^.',-^,    ,  '  J  ,       "  "          '     10?.  B  attempted  to  print 


il'l         i^, 


'Sff, 


"rf?^'-;- ^ "'a"!  J) n  ,                                     Tid  he  was  restrained  on 

'f  t^ftA/l^''  ■  '            ",                                           \ate  letter  remained  in 

y-  '  '>>-A  purpose    for    which    it 

'  ,/>vt  "\\.r.  cision,  therefore,  being  the 
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idea  af  plaintiff's  property  in  the  thing  piihlished,  as  beins:  the 
product  of  his  mind,  written  by  him  and  put  into  the  hands 
of  B  for  a  limited  purpose  only. 

The  same  judge,  Lord  Eldon,  also  granted  the  injunction 
in  Abernathy  v.  Hutchinson,  3  L.  J.  Ch.  209,  restraining  the 
publication  m  the  "Lancet"  of  lectures  delivered  at  a  hospital 
by  the  plaintiff.  The  court  expressed  a  doubt  in  that  case*' 
whether  there  could  be  property  in  lectures  whch  had  not  been 
reduced,  to  writing,  but  granted  the  injunction  on  the  ground 
that  it  was  a  breach  of  confidence  on  the  part  of  a  pupil  who 
"was  admitted  to  hear  the  lectures  to  publish  them,  inasmuch 
as  they  were  delivered  for  the  information  of  the  pupils  and 
not  for  sale  and  profit  by  them, 

Mayhall  v.  Higbey,  1  Hurl.  &  C.  18S,  was  also  a  case  where 
an  injunction  was  granted  and  nominal  damages  awarded  on 
the  ground  that  plaintiff  had  a  property  right  in  certain 
photographic  negatives  which  he  had  loaned  to  a  person  who 
subsequently  became  insolvent  and  whose  assignee,  without 
right,  sold  them  to  defendant,  who  printed  copies  from  them, 
-which  he  published  and  sold. 

In  Duke  of  Queensberry  v.  Shebbeare,  2  Eden,  329,  the 
Earl  of  Clarendon  delivered  to  one  Gwynne  an  original  manu- 
script of  his  father's,  "Lord  Clarendon's  History."  Gwynne's 
administrator  afterward  sold  it  to  Shebbeare,  and  the  court, 
upon  the  application  of  the  personal  representatives  of  Lord 
Clarendon,  restrained  its  publication  on  the  ground  that  they 
had  a  property  right  in  the  manuscript  which  it  was  not 
intended  that  Gwynne  should  have  the  benefit  of  by  multi- 
plying the  number  of  copies  in  print  for  profit. 

In  not  one  of  these  cases,  therefore,  was  it  the  basis  of  the 
''•'^  decision  that  the  defendant  could  be  restrained  from  per- 
forming the  act  he  was  doing  or  threatening  to  do  on  the 
ground  that  the  feelings  of  the  plaintiff  would  be  thereby 
injured;  but,  on  the  contrary,  each  decision  was  rested  either 
upon  the  ground  of  breach  of  trust  or  that  plaintiff  had  a 
property  right  in  the  subject  of  litigation  which  the  court 
could  protect. 

A  more  recent  English  case,  decided  in  1898,  is  more  nearly 
in  point  and  negatives  the  contention  that  plaintiff  may  re- 
strain an  unauthorized  publication  which  is  offensive  to  him — 
namely,  Dockrell  v.  Dougall,  78  L.  T.,  N".  S..  810.  In  that 
case  defendant,  the  owner  of  a  medicine  called  "Sallyco," 
published  the  following   substantially   true  but   unauihorized 


8r)()    ->  '  --    \  1 1:  Eki'Orts,  Vol.  89.     [Xcw  York,- 

ttn'Mic't  iifT:   "Dr.   Morgan    Dockroll,  phj^sieian 

,,  1 1    -  iital,  London,  is  prescril)ing  Sallyco  as  an 

'"'li  ^  nic.     Jjr.  Dockroll  says  nothing  has  done  his  gout 

M>  >ik1."     In  the  coiirse  of  the  opinion  the  court  said, 

' -^.  '-in -fMrcc  t,  that  plaintiff  claimed  to  be  entitled  to  an  injnnc- 

.';v.'tion  re-training  defendant  from  using  plaintiff's  name  in  his 

•  ;.^\_^(uht  rti-cnionts  on  the  ground  that  an  injunction  should  he 

' ,.  .:f     grain t  d  m  every  .^ur  h  rase  where  it  can  be  shown  that  the  use  of 

'   ''j-rt  lie  plaint  ill*-  ii  itm    i-  nii.inihftri'/p'd   find  is  calculated  to  injure 

\    ^^-'hiin'  in  hi-,  that  he  did  not  think 

^."-"V't^i^'t^  flii"-  "\'  ■  he  stated  the' proper  rule  to  be  that:  "In 

•^'^^  }'^ <^\J\(^X' \\\A\  rtion  may  i-?ne    to  restrain    a  defendant 

' , '"5"f->''^f'"'^'P/3'i^'P- .a'  ]  .-e,  of  it  must  be  such  as- 

f>..  "'''s^' to^'iniu'ro'the'']'  r  property. " 

',J  V'-*"-\ ^.Xone  ,6f  the  l)rought  to  our  attention 

..^/_^^^are*el;nnied',  to'"  ~iring  upon  this  question,  and 

,*V?*''Vt*'Kw.P^  J'^'^r^^  ^  '  "■'  '^''  ■''^^  ^"  ^"y  "^^'^^*^  support 

As,i^5,\t-1 1  e ;  p,o  s  j  t  i  p  rf  p  f 

'•?4"n^' "The\''ca«e' ill.  '     relied  upon  than 

in  reaching    the 


-/.J>ijiny|f_othcr  b,v  \ 


v/^^.f•onclu«-ion 'that,  ''o<  a  cause  of  ac- 

J^Vtion'is  Schuylei  Vm.  St,  Eep.  671, 

M2  N".;""E..  22.. "  '1  t.'m])ied  to  erect 

^H.¥-l,ituo  o'r'hu';'  ving,  and  one  of  her 

J  "Tehitive^'con'mu  -'•  r  to  restrain  such 

•  'i::ore7fion,  alleirii  feelings  of  other 

'.V^relativt  thereby.     At   special 
is  '■'"'  ^•"""•''  '^  ^  '  ■                ^ 
''  ;V, V'>;terni  a-  'ground:  Schuyler  v. 
T,.      -, "^  *;*  •^^)/■- 
J■ /i#'f(',iir,i-v:  I'al  term  affirmed  ihe 

yyK?.;jV'de(  i-u;^  ,in,  r)94.     This   court   re- 

;.J'.''I'",*  vt 'fc^f'd'  m  writing,  and  so  far  as 

' 'V'^'/^hi'.de;  'it  is  not  authority  'for  the 

''-"c'-,'  f'M-ieii  li   entitles  a  party  to  rc- 

'-"vr^'T^tr.im"-^  bich,  though  not  action- 

'  ^^^^l'l^^.'^'^'•'  '    niontal  distress.     In 

^;?i-:''j 'ieC;fr  '  xpressions  were  used 

''S^'  V  l}^'-!r''  '^^^^"  court  recognized 

''s-ir*<  Vlie  .e^^^  "icnt  answer   to  that 

.'';\"'.i'OTiter  Ariilen  on  the  motion 

.;f,fqr^jr  V.   Kingston   City 

■^.-'Jj^  lt'.i.(  Inch  it  was  said: 

■  ;'lt  w^.i_^  '  but  the  one  be- 

■'"'^re  u  Muder  statements 
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Avere  made  by  way  of  argument  or  otherwise  than  were  es- 
sential to  the  decision  of  the  questions  presented,  they  are 
the  dicta  of  the  writer  of  the  opinion  and  not  the  decision  of 
the  court.  A  judicial  opinion,  like  evidence,  is  only  binding 
so  far  as  it  is  relevant,  and  when  it  wanders  from  the  point 
-at  issue  it  no  longer  has  force  as  an  ofTicial  utterance."  The 
question  up  for  decision  in  the  Schuyler  ca=e  was  whether  the 
relatives  could  restrain  the  threatened  action  of  defendants, 
and  not  whether  Mrs.  Schuyler  could  have  restrained  it  had 
she  been  living.  The  latter  question  not  being  before  the 
court,  it  was  not  called  upon  to  decide  it,  and,  as  we  read  the 
opinion,  there  is  no  expression  in  it  which  indicates  an  inten- 
tion either  to  decide  it  or  to  seriously  consider  it,  but,  rather, 
it  proceeds  upon  the  assumption  that  if  such  a  right  did  exist 
in  Mrs.  Schuyler,  her  relatives  did  not  succeed  to  it  upon 
her  death ;  all  of  which  will  sufficiently  appear  from  the  fol- 
lowing extracts  from  the  opinion: 

"^This  action  is  of  a  nature  somewhat  unusual  and  depend- 
ent for  its  support  upon  the  application  of  certain  principles 
which  are  themselves  not  very  clearly  defined  or  their  bound- 
aries ^^^  very  well  recognized  or  plainly  laid  down.  Briefly 
-described,  the  action  is  founded  upon  the  alleged  violation  of 
■what  is  termed  the  right  of  privacy." 

"It  is  not  necessary,  however,  to  the  view  which  we  take 
of  this  case,  to  lay  down  precise  and  accurate  rules  which 
.«hall  apply  to  all  cases  touching  upon  this  alleged  right." 

"For  the  purposes  we  have  in  view,  it  is  unnecessarv  to 
wholly  deny  the  existence  of  the  right  of  privacy  to  which 
the  plaintiff  appeals  as  the  foundation  of  his  cause  of  action." 

'•'While  not  assuming  to  decide  what  this  right  of  privacy 
is  in  all  cases,  we  are  quite  clear  that  such  a  right  would  not 
be  violated  by  the  proposed  action  of  the  defendants." 

There  are  two  other  cases  in  this  state  bearing  upon  this 
question:  Marks  v.  Jaffa,  26  N.  Y.  Supp.  908,  6  :Misc.  Rep. 
290,  decided  at  special  term,  and  Murray  v.  Gast  Litho- 
graphic etc.  Co.,  8  Misc.  Rep.  36,  28  N.  Y.  Supp.  271,  decided 
at  an  equity  term  of  the  court  of  common  pleas  at  'New  York. 
In  the  first  case  the  relief  prayed  for  was  granted  upon  the 
authority  of  the  decision  of  the  general  term  in  the  Schuyler 
case,  which  was  subsequently  reversed  in  this  court.  In  the 
Murray  case,  in  a  well-reasoned  opinion  by  Judge  Bischoff, 
it  is  held  that  a  parent  cannot  maintain  an  action  to  enjoin 


lAic  EnroRTS,  Vol.  89.     [New  York^ 


■*->,! 


;iT  /od  publication  of  the  portrait  of  an  infant  cliikl, 

.1'"  m.ifre-  for  injuries  to  liis  sensibilities  caused  by  the 

r  '  li lid's  privacy,  because  "the  law  takes  no  cogni- 

■/'  -eniiTuental  injury,  independent  of  a  MTong  to  per- 

terty."     In  the  course  of  his  opinion  he  quotes  from 
r  n  of  Lumpkin,  J,,  in  Chapman  v.  Western  Union' 

'I.  ,    V  .K,  88  Ga.  7G3,  30  Am.    St.  Eep.  183,  15    S.  E.  901,  as 
fi"  i>v\.-:^  "The  law  protects  the  person  and  the  purse.     The 

and 

pon- 

pro- 

>2i«:  s'-jic*  u-u- !sT^hero-.   llic   1    >\    ilnes   iiot    vet  attempt  to   guard   the 


H%t  .jpc.ue, of  ini'rfd.'' ilic  I'M  n_-.  or  the  happiness  of  evei 
i^^-''''''\^'g'\'inj:  ;ri'M)\('rv^'pf  *daTnac:(>s  for  uu'iiial  anguish  proc 
'^sMw.jnf'r.Crnc'irl  I  franco-    "  Tlu'ro  i^  no  right,  capable  of  enfc 


rIC  *'T1'''U^'^P'  niind.'jlic   I.m  n_-.  or  the  happmcss  of  everyone  by 

produced  by 
orcemont 
po--i  -■-   or  maintain,   without  disturb- 
ar.-condition  of  feeling.     The  law  loaves 
and  vindicn*'^'!  Im-'I^v^  tremendous  force 
^''#*l>  2op  '-^^unatllv.      J  lie   tempcr.imf"  duals  are  various 


^  ^>'l^"rir(lV'S\aV  of ''l''  'ation  for  their  violation. 

'' i'   -^^i/MbTip"^- the  ft  I         ^  torfion  as  it  is  possible  to 

■f  •^^-'i^'givc^Jn,^ moral  Ln\  and"  a  re  'ic  oj)inion.     The  civil 

%A'i!*l.''l*'^^\''ji=:  a  prai'hialj  niMhufi  with  what  is  tan- 

j.%1  X*g'l'''  •  '•'"'  ''""""  "'*^  ''■'^^  psychological  injuries. 

p^<t^^f-t0:;'Ou\Hi]tfor  t'  I'  (|ue>tion  seems  to  have  been 

'  '- 'country:  Corliss  v.  E.  W. 

,    ^  I.  and  Atkinson  V.  Doherty, 

J.'-^^'vil  O';^!  i'"^i '      '  .  80  N.  W.  285.     The  Cor- 

kvLv' ''^r  '  V'' '^   .            .  '  restrain  the  publication 

^:f-'. .-IhfNjbn  ^f)io(:ra]ib\   '  ml    ii,  '  Ir    Corliss.     It  was  based 


'•^%-'^  ;pn<'=('nt'(  (Pih  .t 
'";^,  r^\a]k('r  Co:,5'; 


yna-'HTi    <,i    me    right    of    privacy.     The 

I'M'iin  ti'ur,  as    to   the   publication    of   the 

%"    ''%])<ni:'r.\]f\\y..\^Ji(-j 'jr.nWi  d^it  as 'to  the  use  of  certain  plates  from 

yW.,'^-«-\^vi '"'I  "ti  o-      "''  '-wi  ,pi~'\\'t<:  jo'  TiTilcc  a  picturc  of  Mr.   Corliss, 

^^?,"'' T^'y  '      '       '"  *t^  it.ili(\  ]  a  "I  1    ■!!  obtained  upon  conditions 

'-v'-rX'      1  "'  lit  J).i(l -n-of  V  DunilicdTwith.     In  the  course  of 

-j^'Ji-^'^'^i?^']   \    iM' !  I  cvco  irt^.^anl-  vl  Miliar  nnr   inws  one  can  speak 

*^^r,/-'^and'-piil)Ti.-l^\\lj 't  .1    "'i'      m -'  t'"\,'.  nmmits  no  offense 

"  ^'       n'*     ~''/     ■''''■  ',;  Mil There  is 

,  "I  I'l-cshold  of  this  case. 
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The  subject  matter  of  the  jurisdiction  of  a  court  of  equity 
is  civil  property,  and  injury  to  property,  whetlier  actual  or 
prospective,  is  the  foundation  on  which  its  jurisdiction  re^ts: 
In  re  Sa\\7er,  124  U.  S.  200,  210,  8  Sup.  Ct.  Rep.  482 ;  Kerr 
on  Injuries,  2d  ed.,  1.  It  follows  from  this  principle  that 
a  court  of  equity  has  no  power  to  restrain  a  libelous  publica- 
tion." Both  the  opinion  and  the  decision  necessarily  nega- 
tive the  existence  of  an  actionable  right  of  privacy ;  but  sub- 
sequently, upon  a  motion  to  dissolve  the  injunction,  which 
was  granted  upon  the  ground  that  Mr.  Corliss  was  a  '^^"*  pub- 
lic character,  and  hence  the  publishers  were  entitled  to  use 
his  picture,  the  learned  court  expressed  the  opinion  that  a 
private  individual  has  the  right  to  be  protected  from  the  pub- 
lication of  his  portrait  in  any  form.  Now,  while  this  sugges- 
tion was  obiter,  it  merits  discussion,  and  an  examination  of 
that  which  it  promulgates  as  doctrine  discloses  what  we  deem 
a  fatal  objection  to  the  establishment  of  a  rule  of  privacy. 
The  learned  judge  says:  "I  believe  the  law  to  be  that  a  pri- 
vate individual  has  a  right  to  be  protected  in  the  representa- 
tion of  his  portrait  in  any  form;  that  this  is  a  property  as 
well  as  a  personal  right,  and  that  it  belongs  to  the  same  class  of 
rights  which  forbids  the  reproduction  of  a  private  manuscript 
or  painting,  or  the  publication  of  private  letters,  or  of  oral 
lectures  delivered  by  a  teacher  to  his  class,  or  the  revelation 
of  the  contents  of  a  merchant's  book  by  a  clerk.  ....  But, 
while  the  right  of  a  private  individual  to  prohibit  the  repro- 
duction of  his  picture  or  photograph  should  be  recognized 
and  enforced,  this  right  may  be  surrendered  or  dedicated  to 
the  public  by  the  act  of  the  individual,  just  the  same  as  a 
private  manuscript,  book,  or  painting  becomes  (when  not  pro- 
tected by  copyright)  public  property  by  the  act  of  publication. 
The  distinction  in  the  case  of  a  picture  or  photograph  lies,  it 
seems  to  me,  between  public  and  private  characters.  A  pri- 
vate individual  should  be  protected  against  the  publication  of 
any  portrait  of  himself,  but  where  an  individual  becomes  a 
public  character  the  case  is  different.  A  statesman,  author, 
artist,  or  inventor,  who  asks  for  and  desires  public  recogni- 
tion, may  be  said  to  have  surrendered  his  right  to  the  public.'* 
This  distinction  between  public  and  private  characters  can- 
not possibly  be  drawn.  On  what  principle  does  an  author 
or  artist  forfeit  his  right  of  privacy  and  a  great  orator,  a 
great  preacher,  or  a  great  advocate  retain  his?  Who  can  draw 
a  line  of  demarcation  between  public  characters  and  private 
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leu;       ..  _      ]i.it .  lino,  he  as  wavering  and  irregular  as  you 

ase?/  In  the  very  case  then  hefore  the  judge,  what  liad 

•   '^nrliss  done  by  wliich  he  surrendered  his  right  of  privacy  ? 

ifc  respect  did  he  ^^^  by  his  inventions  "ask  for  and 

public  recognition"  any  more  tlian  a  banker  or  nier- 

',\ho  prosecutes  his  calling?     Or  is  the  right  of  privacy 

ion.  of»  mediocrity  alone,  which  a  person  forfeits 

•I'in  to  his  ability,- spurs  to  his  industry  or  grandeur 

' 'liT?     A  lady  may."phps  her  life  in  domestic  pri- 

-^ome-act  uf  '  or  self-sacrifice,  her  name 

■}\^  X<^-}-\-?  .    ■       1-    -lie  to  forfeit  by  her  good 

■    'i^iously  possessed?     These 

:■  ^■  0  ^^ould  make  to  the  posi- 

.■   .  .''  saine  time  serve  to  make 

'   :"  attempted  to  point  out, 

,-.;tiro;)i^i'!i.-plulo  'liiipossibilily  of  dealing  with  this  sub- 

"'""  ;legisl;i:tive. '..enactment,  Bv  which  mav  be  drawn 

i'stmeti'oris^5wliiVh  . no  courL  should   promulgate  as 

'■•iKTen'ce.-'"     ■ 

Ll''^l^Mich>37.2,  80  Am.  St.  Eep.  507, 
it.; in:  equity^ brought  by  the  widow  of 

■"  "  ■"' ' ^:hn\yer  in  Detroit,  to  en- 

MHT,  from  using  the  name 

■  irij  Ai  luii.-oir  uiM)ii''l)()\(>s  of  cigars  manu- 

"i.~-  n'l'o-' :~iiii   w '-  i''-'iii^scd  by  the  cir- 

\\;i^   uii.i'  affirmed  by  the 
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not  by  that  name,  it  is  true — but  in  efTect.  It  is  evidenced 
by  the  old  maxim,  'The  greater  the  truth  the  greater  tlie 
libel,'  and  the  result  has  been  the  emphatic  expression  of  public 
disapproval,  by  the  emancipation  of  the  press  and  the  establish- 
ment of  freedom  of  speech,  and  the  abolition  in  most  of  the 
states  of  the  maxim  quoted  by  constitutional  provisions.  The 
limitations  upon  the  exercise  of  these  rights  being  the  law  of 
slander  and  libel,  whereby  the  publication  of  an  untruth  that 
can  be  presumed  or  shown  to  the  satisfaction,  not  of  the  plain- 
tiff, but  of  others  (i.  e.,  an  impartial  jury),  to  he  injurious,  not 
alone  to  the  feelings,  but  to  the  reputation,  is  actionable. 
Should  it  be  thought  that  it  is  a  hard  rule  that  is  applied  in 
this  case,  it  is  only  necessary  to  call  attention  to  the  fact  that 
a  ready  remedy  is  to  be  found  in  legislation.  We  are  not 
satisfied,  however,  that  the  rule  is  a  hard  one,  and  think  that 
the  concensus  of  opitiion  must  be  that  the  complainants  con- 
tend for  a  much  harder  one.  The  law  does  not  remedy  all 
evils.  It  cannot,  in  the  nature  of  things ;  and  deliberation 
may  well  be  used  in  considering  the  propriety  of  an  innova- 
tion such  as  this  case  suggests.  We  do  not  wish  to  be  under- 
stood as  belitting  the  complaint.  We  have  no  reason  to 
doubt  the  feeling  of  annoyance  alleged.  Indeed,  we  sympa- 
thize with  it,  and  marvel  at  the  impertinence  which  does  not 
respect  it.  We  can  only  say  that  it  is  one  of  the  ills  that 
under  the  law  cannot  be  redressed." 

An  examination  of  the  authorities  leads  us  to  the  conclusion 
that  the  so-called  "right  of  privacy"  has  not  as  yet  found  an 
abiding  place  in  our  jurisprudence,  and,  as  we  view  it,  the 
doctrine  cannot  now  be  incorporated  without  doing  violence 
to  settled  principles  of  law  by  which  the  profession  and  the 
public  have  long  been  guided. 

I  do  not  say  that,  even  under  the  existing  law.  in  every 
<ase  of  the  character  of  the  one  before  us,  or  indeed  in  this 
case,  a  party  whose  likeness  is  circulated  against  his  will  is 
without  remedy.  By  section  245  of  the  Penal  Code  any  ma- 
licious publication  by  picture,  effigy,  or  sign  which  exposes 
•'"••''•''  a  person  to  contempt,  ridicule,  or  obloquy  is  a  libel,  and  it 
Avould  constitute  such  at  common  law.  ]\ralicious  in  this  def- 
inition, means  simply  intentional  and  willful.  There  are  many 
articles,  especially  of  medicine,  whose  character  is  such  that 
using  the  picture  of  a  person,  particularly  that  of  a  woman, 
in  connection  with  the  advertisement  of  those  articles  might 
justly  be  found  by  a  jury  to  cast  ridicule  or  obloquy  on  the 
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more  painful  in  its  consequences,  than  an  actual  bodily  assault 
uiiglit  be.  Security  of  person  is  as  necessary  as  the  security  of 
property;  and  for  that  complete  personal  security,  which  will  result 
in  the  peaceful  and  wholesome  enjoyment  of  one's  privileges  as  a 
member  of  society,  there  should  be  afforded  protection,  not  only 
against  the  scandalous  portraiture  and  display  of  one's  features 
and  person,  but  against  the  display  and  use  thereof  for  another's 
commercial  purposes  or  gain.  The  proposition  is.  to  me,  an  in- 
conceivable one  that  these  defendants  may,  unanthorizedly.  use 
the  lilieness  of  this  young  woman  upon  their  advertisement,  as  a 
method  of  attracting  widespread  public  attention  to  their  wares, 
and  that  she  must  submit  to  the  mortifying  notoriety,  without  the 
light  to  involve  the  exercise  of  the  preventive  power  of  a  court  of 
equity.  Such  a  view,  as  it  seems  to  me,  must  have  been  unduly 
influenced  by  a  failure  to  find  precedents  in  analogous  cases,  or 
some  declaration  by  the  great  commentators  upon  the  law  of  a 
common-law  principle  which  would  precisely  apply  to  and  govern 
the  action,  ^vithuut  taking  into  consideration  that,  in  the  existing 
state  of  society,  new  conditions  affecting  the  relations  of  persons 
demand  the  broader  extension  of  those  legal  principles  whicli  un- 
derlie the  immunity  of  one's  person  from  attack.  I  think  that  such 
a  view  is  unduly  restricted,  too,  by  a  search  for  some  property, 
which  has  been  invaded  by  the  defendant's  acts.  Property  is  not; 
necessarily  the  thing  itself  which  is  owned;  it  is  the  right  of  the 
owner  in  relation  to  it.  The  right  to  be  protected  in  one's  posses- 
sion of  a  thing,  or  in  one's  privileges,  belonging  to  him  as  an  indi- 
vidual, or  secured  to  him  as  a  member  of  the  commonwealth,  is 
property,  and  as  such  entitled  to  the  protection  of  the  law.  The 
protective  power  of  equity  is  not  exercised  upon  the  tangible  thing, 
but  upon  the  right  to  enjoy  it:  and  so  it  is  called  forth  for  the  pro- 
tection of  the  right  to  that  which  is  one's  exclusive  possession  as  a 
property  right.  It  seems  to  me  that  the  principle  which  is  applic- 
able is  analogous  to  that  upon  which  courts  of  eciuity  have  inter- 
fered to  protect  the  right  of  privacy,  in  cases  of  private  writings  or 
of  other  unpublished  products  of  the  mind.  The  writer  or  the 
lecturer  has  been  protected  in  his  right  to  a  literary  property  in  a 
letter  or  a  lecture  against  its  unauthorized  publication,  because  it 
is  property  to  which  the  right  of  privacy  attiiches:  Woolsey  v. 
Judd,  4  Duer,  399;  Gee  v.  Fritchard,  2  Swan,  402;  Abernathy  v. 
Hutchinson,  3  L.  J.  Eq.  200;  I-^olsom  v.  Marsh,  2  Story.  100.  I 
think  that  this  plaintiff  has  the  same  property  in  the  right  to  be 
protected  against  the  use  of  her  face  for  defendants'  conimercial 
purposes  as  she  would  have  if  they  were  publishing  her  literary 
compositions.  The  right  would  be  conceded  if  she  had  sat  for  her 
photograph;  but  if  her  face  or  her  portraiture  has  a  value,  the 
value  is  hers  exclusively  until  the  use  be  granted  away  to  the 
public.  Any  other  principle  of  decision,  in  my  opinion,  is  as  repug- 
nant to  equity  as  it  is  shocking  to  reason It  would  be,  in  my 


^  1  A'l  i:  L'ri'ORTS.  Vol.  89,     [Xcw  York, 

'Hilary  view  which,  while  ooncefllng  the  ricrht  of 

,Hnicct(Hl  nfrainst  tlic  unauthorized  circuhition  of  an 

li    I(  <  turc.   letter,   drawinir,   or  other   ideal   property,   yet 

\    the  same  protection  to  a   person  whose  portrait  was 

'ily  obtained  and  made  u>s(>  of  for  commercial  purposes. 

to   the   plaintiff   is   irrei).iral)le,    l)ecause  she  cannot  be 

iien«;ated   in  dam;if;es  for  the   \arious  consequences  en- 

fendants'  acts.    The  only  complete  relief  is  an  injunc- 

••_'■  their  continuance      Whether,  as  incidental  to  that 

-In    should  Ix'    iMe   Id  recover  only  nominal  dam- 

i  il    for  the  i^^ii  in  e  of  the  injunction  does  not,  in 

,i"nd  upon  the    iiiuunit  of  the  damages  in   dollars 


»■;>  *fV  ^  ,  «5 


C'";-^^Sthe'  right,  of  privacy,  when  and  how  it  may  be 

?6^^^#>V'J''« '-^ :■■•••'  ?        '     ^  ENFORCED. 

'I^^IS^-'I^-^'Existence^  of  Right  of  Privacy 

M^';;^/"  ^^-Jlf/ -Who  may.  Sue  for 'Infringement  of  Right. 

st«&VlII-ft.^-A-ctions.  f    -      \; 

titft'>;:^    ""i  '« A  \"  Injunction.      ^    '^ 

■5^*-^ft^?'*^*'"^'^-.''ht  ./Suitifor  Damages,  -^ 

^'%^?^i^«'«i':C'%'-}.iA-'t5s--'"I  y'  Existence  of^Right-- of '-Privacy. 
'J^l-^fe''-'Tt|;e -1''\w1^■I^(  e  ot  .1  '  rii;irf  of' pi  i\.H  \  "J' ai)i>e:'u---  not  to  have  been 
*  '  ^^'''T'.'i-^M')  frij^-pi  I'll  "iTi  ]s'tn;*^"\\  jif'Ti  tlic'^-uliM  (  t  \\\  .1-  lirst  treated  at  con- 
'<<"t^  ^[([i  Ci  ill 'li  ii_i  ir  111  .111  .'uikIc  111  \  iiliiiiic' 1  tit  the  Harvard  Law  Re- 
.;.  ^''''y.*  \' 1  >^  pi^i'  I'l  ,  111  \  i(M\  (if  tins  >\e  sjiall  notice  quite  fully  the 
';'f-<^t'  Il  "  I'  ''  '  ~''  '!"'"  •',''''<  I''.  ^''I'e  it  ti  •-  )>.>(  Ti  -(>  freciuently  cited  in  the 
^  <j4;-,-V  1 -'  -  li  "'  ii'-^iiitr  till'  >^nb|i  > 

iy^'^-JX""^^ ''   l'i''i'\i   'n  I    ^i.iieiiieiit   di    the   authorities   upon   this 

'"iS'h'  -n"|"^""'i' '"  ^i\  '  -'|<  of  i)ri\.icy.  a'^  -uch,  has  not.  up  to  the 

■^.V'-^Cpi  I -''ill"  tiVii'""  1  i  In  11  I  iii(i_ii/cil  toothold  in  the  law.  But  the 
/^,i*'  'ill  i'_  •' ,1111111  ni\"  niHiii '  till  'iiiu^tidii  and  the  very  fact  that  the 
""/,  j,r.^''I"  '  1  '  '  I"'  ^^  I-- -(il  1  nil  irii\  ,1  liire  majority  of  the  court,  would 
^*^^' '-''/I'ul  i''ite  I ,     •  ;     '         nut   ^-I'ltled,  and  may  yet  become  the 

!f'€.^'i.   ,1  ij  d-'mi/mI-  ,11  -(ii,  lions.     The   supreme  court  of 

^f^-:4iVVrji^_  ijr^.p  ^  ^  'ill'  .  \i.iii-ii.i  N  Doherty  &  Co..  121  Mich, 
'/ ', ,:-^"'.'.T-'- '^ii*\iii  ''^i'  Kiii'^MiT  ^(i\''\v  L's")  that  the  law  of  privacy  seems 
:*')  iii\'  .(ilii  iiiu  (1  M  "inntliiild'  ii   uui    iiiiie  iu  tlio  hlstorv  of  Eniilish 


I '^  m'^rth  (  t    mil    lint    I'l    ii.ime,   and   that  this  was  evi- 


j?\'"''>'\^\    -pMiili  111  1  ■'•J'  m'^rth  (  t    mil    nut 
ik:'"»-."Vlli  11     iK.l.\  -tlu-ui  .iviin"'      1  In     . 


'*>y*i 


^:  ^ 

Pi^J-.i"'*.!''-]'     '''i'!"\?v'lli'''"jil'i viiir'"    ill!     .-ii.iiM    the   truth,    the    greater   the 

r    t '-'I'lVt, -^uit  'h  i^-^tii  I  h       ^iii]    the  court,    "the  emphatic 

i^fA-^'tM  _  ^^^  ^  -^j  I'l'i'i^il    i'\   till'  1  mancipation  of  the  press, 

'--l''^'  ^J  I   "  ■>'.     •  -..V  '  '  *  I"  '  '  b.'and  the  abolition  in 

>v -.•'w,?,i'iii^-i--iii  j;i  ^  (I     by  constitutional   provi- 

!r'^i'''i~~  ''     ,'  '  -  the  law  of  slander  and 

-^  li''  1  '■  I  uth    that    can    be    pre- 

^'io','iiii~  -       Moll     lint '  (it  "  the   plaintiff,   but  of 


i^^i 


June,  1902.]  Kobersox  r.  1Jochi:sti:u  Foldinc;  l^ox  Co.     845 

others  (i.  e.,  an  impartial  jury),  to  be  injurious,  not  alone  to  the 
feelings,  but  to  the  reputation,  is  actionable." 

The  great  difficulty  which  the  courts  have  encountered  in  recog- 
nizing a  "right  of  privacy,"  and  in  giving  adequate  protection  to 
such  a  right  has  been  the  lack  of  a  right  of  property  in  the  plain- 
tiff viiio  seeks  protection  or  vindication.  For  "the  civil  law,"  as 
was  tersely  stated  in  Chapman  v.  Western  Union  Tel.  Co.,  88  Ga. 
7G3.  30  Am.  St.  Rep.  183,  15  S.  E.  901,  "is  a  practical  business  sys- 
tem, dealing  with  what  is  tangible,  and  does  not  und<'rtake  to  re- 
dress psychological  injuries."  Tbe  courts,  therefore,  seek  to  find 
some  property  right  which  is  injured  or  threatened  Ix-fore  granting 
relief  prayed  for.  But  the  existence  of  tangible  property  is  not 
requisite,  as  the  right  of  a  plaintiff  may  rest  upon  an  express  or 
implied  contract  or  a  trust,  in  which  cases  he  would  still  be  en- 
titled to  relief.  And  this  would  appear  to  be  all  that  was  im  ant 
in  Pollard  v.  Photographic  Co.,  L.  K.  40  Ch.  Div.  345.  wlicn  the 
court  said  that  the  right  of  ecpiity  to  grant  an  injunction  did  not 
depend  upon  the  existence  of  property. 

We  think  that  an  examination  of  all  the  cases  upon  which  the 
doctrine  of  a  "right  of  privacy"  is  supposed  to  rest,  will  show  that 
they  were  cases  where  some  property  right  was  involved,  some 
contract,  either  express  or  implied,  was  broken,  or  some  trust  rela- 
tion violated.  Thus,  it  has  become  an  established  doctrine  of  the 
law  that  a  writer  of  ordinary  private  letters  still  retains  an  exclu- 
sive property  in  them,  so  far  as  a  right  to  publish  them  is  con- 
cerned, CA-en  where  they  have  been  sent  to  the  person  to  whom  they 
were  addressed,  and  that  equity  will  enjoin  their  publication  upon 
this  ground:  Woolsey  v.  Judd.  4  Duer,  379:  Folsom  v.  Marsh.  2 
Story,  100;  Pope  v.  Curl,  2  Atk.  342:  Abernethy  v.  Hutchinson,  1 
Hall  &  T.  28,  3  L.  J.  Ch.  209.  The  jurisdiction  of  a  court  of  e(iui1y 
to  restrain  the  publication  of  private  letters  is  clearly  founded 
upon  a  right  of  property  existing  in  the  writer:  Gee  v.  Pritchard.  2 
Swan,  402:  Folsom  v.  ;Marsh.  2  Story.  100.  So.  a  jterson  may  hax*- 
a  property  right  in  photographic  negatives,  so  as  to  prevent  an- 
other from  taking  copies  therefrom  and  selling  them:  Mayall  v. 
Higby  1  Hurl.  &  C.  148.  But  the  more  usual  ground  upon  which 
the  right  to  enjoin  a  photographer  who  has  taken  a  negative  of  a 
person  from  usin.g  the  negative  to  take  pictures  th<>refrom  wh  ch 
he  sells  or  exhibits  is  that  there  is  an  implied  contract  not  to  use 
the  negative  for  such  purposes,  and  also  that  such  sale  or  exhibi- 
tion is  a  breach  of  confidence:  Pollard  v.  Photographic  Co.,  L.  K. 
40  Ch.  Div.  345.  And  the  rule  doubtless  is  that  the  right  to  an  in- 
junction does  not  depend  solely  upon  the  (luestion  of  property,  as 
that  term  is  ordinarily  used,  for  a  breach  of  trust,  confidence,  or 
contract  will  of  itself  entitle  a  plaintiff  to  such  relief:  Prince  -M- 
bert  V.  Strange,  1  Macn.  &  G.  25,  2  De  Gex  &  S.  052.  This  last 
case  points  out  that  if  any  knowledge  or  information  is  acquired  in 
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>'**^'rftv"*"t'rrms('i\  ys  biit^tl'i  \tv\  tut  'it  their  existence,  and  the  designation 
'^IsX*'' "K'li'  'inode^f^it  tlii'ir  (  M'-tcnf'c  Ti  le^ixH'tive  of  the  iusticp  of  this 
''■^€l!Kv«i'<"^i  iTii  i-ni    it.>-liould  be  K  iiKMiiliiMcd  tliit  tlie  court  bases  its  decision 


(f*w^»**^' ' '!"  '%l"     it.>-liould   bf  I  (  in(MiilMM«'(' 
"P^'^iX  r-iTitot^  Jli«>-,!rrouiid"  til  1 1^  tin  I  ('   \\  is 


^-„,,,^,  .,, ,^ ^ m     infringement  of    a  property 

%  ^\',;ji  ij:lit   iiT' tlu^ 'liljiiitirr  '  ,iv  \M  11     -   up  m   Mk    ground  of  a  breach  of 
'*T-.s?„v-(  iiiitr  K  t    ind'-tin^tv    -^ 

M's^^V^^-^  ,.d  iiil.-.'tJK    (\ivt(n((>  of    1  (niiti.iii  cpi   tru^t  relation  which  has 
«^^'*-^-'~'"  """>'■' I  ti  d. 's'*-iitli(  ii'nt"  ^loiind   upon   \\  liicli  to  invoke  the  aid  of 


S«<  ^''•'-$^'"- u<  i"ii't  ol  e(|iiit\  '1  lie  Ci\\,>(  t  m'^s'' to  tie  clear  that  a  breach  of  con- 
^^'-."«f-,  >t ,  i(  t''-^  edli(  r  exiire^v  or  iiinilnd'(in  be -rcvfr.!  ined  bv  injunction: 
f^f^'ff'-iV'M  Md--\^  j;i  MiM_riplii.  'Co"  1  It  H>  (Ji  I)[\  ;;45.  This  was  the 
^^fe^'^'^'"''"'-''''''"''^'"''*''  'i|>'""  WiiH  h'lhe.couit  'uted  iii  Miernethy  v.  Hutchin- 
#'^a",»' ^oii  "  1  II  ill  \'.  r  _'s  ■*;{  L"  J.  C'h.  Jii'i'  ii<-,i  lilting  an  injunction  to 
.pKvtiii    iln-  puM'i  ition    ol    1<(  tines    duiMM]    fioiii    one   who   he.-ird 


,,^;J^""fe;'".  tj|i'  bj  tints  (i  1  \,iid  .,ind  tips  w.i-,  LTi.iiited  though  the  lectures 
Ife'^V*?"''''^''' '"'^ '  '  '" '"  ndiKid  tO'W  I  It  III-,  '1  lie  c'ourt  held  that  there  was 
^^;;^,~*-V  I'l  iiniilit  d  (  Miiti  o  t"  1m  t\\  ei  n  a  li<tiiiei  ,iiid  one  who  hears  them 
■^Ai^vllut*  tilt  i  iM>  I*  udl  not  ('  iiis'i  till  III  to  lie  published  for  profit.  The 
?*;;&  ^'^,<  oiii't  ^is  I  bisiih  Us  dtcisiDH  mion  tlit>  giound  (tf  a  violation  of  a 
'?■■ 'yf\'.tin['J>Y'H  J  ii  lo'i  liid  'ilso  tfi,it"'ilii  l((tnier  still  retained  such  a  prop- 
k?'"'^ ■''!'%''< *ri\  ii-htiii  Ills  ni  il'httiiie  tint  In  might  restrain  its  publication 
^fl^&'^v'''^  .'^,  i'"' ''' '  '■•'^  '  '  ' ,"  "'  '~~''  ''^lii'li  Is  L'te.itl\  relied  upon  to  support 
^[.^^^^.^^thr^Tii:!!  '"'i  lu  H  \  Is  s' ,  n'^to.iesf  upon  a  riirlit  of  property  and  the 
^-  #  *^i-\  hil  It  i"  I     "ii    in  iinplii  d  (iiiiti  u  1  and  a  trust. 

'/'><;,:. /v^tf  ,s  ,- r  I'l  11  I  11  i\  'lis  is-,nnie(l  jurisdiction  to  protect  the  rights 
''^'^{^-''■^"i'oj/  '  n  iih"  j;>i'^i  '1^  "I  dec\Msod  relatives,  admitting  that 
?'^5^-'*^i*! i       >  '/s't'uth    s'lH    uiii_     Mm    iipijierty    in   the   dead   body,    but 

V;^~jsaL'^''b>"d'i'i~*-"  1*  i-t'^oiir' w  !i(i  liMr<lui_<    111    It    or  ^^  ho  had  it  in  his  posses- 
.^'^''^-^Ssum  ,,o(  1  niiH  d,:  1/ I  (  1  itiiiii  ''ni    tnisi  -with    respect    to    the   relatives 
/,  jjJ'^-'jCjs  hi.*",!'. 'i^.  < 'jii' '  Vi"' '  M"''.^    would   t  nlorce.   I'lerce   v.    Proprietors  of 
ll'4'^^r'^  ell  ;i;^i"f'iV'-  li\j>   1  '-__j'  ,J  I*  T'l  -  Ui  pi  oi,7    Sn\(ler  \.  Snyder,  (JU  How. 

iS^>  .y-^i  i>  -'-'f'^i  1  ii'ii.  ..'iiiiiiiii  nil  d  111  .111  tne  principal  ones  relied 
ii;^. '-^^.upii'i  .tiijsii  ,i„,.i  I -|  i^'it-ot,  jit  V  \  \nd  to  come  within  the  doc- 
-".^iJ" -"A  II  I'll    pi    I  ,_^  ^  I      \  11  \    shuiild,  therefore,  involve  a 

0{f  x'-M^ht^^ii^"  pi'       ^         ^      ,      \^     "1  '-oiu,iuhi.  arising  out  of  a  trust 
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relation.  It  is  the  existence  of  any  sucli  riglits  that  the  prindital 
case  denies,  and  we  believe  rightly,  and  it  was  therefore  litM  that 
there  was  no  such  doctrine  known  to  the  law  as  the  ''I'iu'hf  of 
privacy,"  as  such,  divorced  from  property  or  contrint  rijrhts.  or 
rights  dependent  upon  a  relation  of  trust.  Indeeil,  the  [)r!ncipal 
case  appears  to  have  dealt  a  body  blow,  as  it  were,  to  the  whole 
doctrine  of  a  right  of  privacy.  Of  similar  import  is  Atkinson  v. 
Doherty  &  Co.,  121  Mich.  372.  SO  Am.  St.  Rep.  5(17,  SO  N.  W.  285, 
where  it  was  pointed  out  that  the  alleged  right  of  privacy  was  not 
a  property  right  and  did  not  spring  from  a  contract,  and  the  court 
held  that  equity  would  not  restrain  the  use  of  the  name  and  like- 
ness of  a  deceased  person  as  a  label  for  a  brand  of  cigars  named, 
after  him,  though  offensive  to  his  family,  so  long  as  it  did  not 
amount  to  a  libel.  The  New  York  court  of  appeals,  in  a  case  earlier 
than  the  principal  case  (Schuyler  v.  Curtis,  147  N.  Y.  484,  49  Am, 
St.  Rep.  671,  42  N.  E.  22),  had  decided  that  the  individual  right  of 
privacy,  which  any  person  has  during  his  life,  died  with  the  person. 
And  it  was  from  intimations  in  the  opinion  here  that  the  plaintiff 
in  the  principal  case  largely  relied  upon  to  sustain  her  ciiuse  of 
action.  In  Murray  v.  Cast  Lithogi'aphic  etc.  Co..  8  Misc.  Rep.  36, 
28  N.  Y.  Supp.  271,  it  was  admitted  that  the  right  of  equity  to  is- 
sue an  injunction  was  dependent  upon  the  existence  of  a  property 
right  in  the  plaintiff  which  was  injured  or  threatened,  and  accord- 
ingly the  court  denied  to  a  parent  the  right  to  sue  to  enjoin  the 
publication  of  a  portrait  of  his  child,  or  for  damages. 

Recognizing  the  apparent  dithculty  of  recognizing  and  enforcing 
a  right  of  privacy  if  no  sort  of  property  right  was  involved,  .ludge 
Oray.  in  his  dissenting  opinion  in  the  principal  case,  as  well  as  in 
his  dissent  in  Schuyler  v.  Curtis,  147  N.  Y.  484,  49  Am.  St.  Rep. 
♦J71,  42  N.  E.  22,  frankly  and  boldly  subscribes  to  the  doctrine  that 
the  right  of  privacy  is  property.  In  the  latter  case  he  said:  "I 
cannot  see  why  the  right  of  privacy  is  not  a  form  of  property,  as 
much  as  is  the  right  of  complete  immunity  of  one's  person.  If 
it  is  a  property  right  with  reference  to  the  publication  of  a  cata- 
logue of  private  etchings  and  entitled  to  be  protected  against 
invasion,  as  Lord  Cottenham  held  in  I'riuce  Albert  v.  Strange. 
1  Macn.  &  G.  25,  why  is  it  not  such  with  reference  to  name  and 
reputation?  ....  It  seems  to  me  clear  that  the  jurisdiction  of 
eipiity  is  not  made  to  depend  upon  the  existence  of  corporeal  prop- 
erty, and  that  it  is  exercised  whenever  the  complainant  estab- 
lishes his  claim  to  the  possession  of  exclusive  personal  rights  and 
their  violation  in  definite  ways,  for  which  an  action  at  law  cannot 
afford  plain  and  adequate  redress."  We  believe  that  if  a  right  of 
privacy  is  to  be  recognized,  it  must  rest  upon  a  right  of  property, 
as  Judge  Gray  very  clearly  acknowledges. 

In  this  view  Judge  Gray  differs  radically  with  the  article  in 
4  Harvard  I^aw  Review.  103,  which  discards  the  doctrine  of  pro- 
tection to  property,   as  too   narrow  a   ground   upon   which   to  rest 
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I'      •  Lit   ..t   ])ii\.i('\.  mihI  .M'^'^crt'.  that   "tlic  in-iiiciplp  which  protects 

itinjrs  and   all   other   jtcr'^oiial   productions,   not  aj.tainst 

.    pliy«;ical    ai)i)ropriation.    hnt   airaiTist   pul)lication    in    any 

'"-liMiii.  iv.  ill   reality,  not  the  itrincii>l(>  of  in-i\ato  property,  but   that 

"'    ot    an    in\i()late    per'^onality."    althontrh    latiM*    in    the    same    article 

.    l-.tlie  (]n(  trine  i'^  deemed  to  rest  upon  the  riirht  of  property  "in  its 

,v  .''"\\  nil  vt  ^iMive,"  indudinjr  all  possession  and  all  riirhts  and  privilesres, 

--   H  •;iii(l'  'i"i  111  '     embraces   th(>    rijrlit   to    an    inviolate   itersonality.     This 

.-',..  art  I  declines  to  adopt  the  doctrine  of  a  breach  of  contract 

,  "^  I'pr  '''^M   upon   which,   as  we   have   seen,   the  power   of  a 

,,   //j^cbu  to  act  Is   frequently  rested,    sayinjr  that  this   "is 

,  /Vvnol'  or  Jess    than   a   judicial    declaration    that    public 

'  '\.*hio"i*  ■   .iustice,   and    jreneral     coinenience   demand     the 

/^'Jj  ije?"'  nch   a   rule."     And    in    conclusion    it   states:    "We 

/i>!^'^rri*u''  onclnde    that   the   rijrhts,    so    protected,    whatever 

,'.  ..'j;i-i4^<  /  arising:   from   contract  or  from 

'^~^iJ.v'sp( '"  -    ,„ainst  the  world:  and.   as  above 

'';%v?tj'l  li.i^-infn  applied  to  jtrotect  these  rif^hts 

^ ''i^/';'is^,"  ■!(  iple  of  private  i)roperty,  unless  that  word 

"'<'fl^"'l'is'  1  '1    and  unusual   sense.     The  principle   which 

I  '4»>.^'proi  .and  .any  oth(>r  productions  of  the  intel- 

i.--V"'-lecr  -   (Ik'   ii-:lit  to  privacy,  .and  the  law  has 

.  -'''"-no  '11   it  (^xtends  this  protection  to 

^■""the  '*-    '^'mI   to  personal  relations, 

'  doi'i, 

•">''"l  4  this  article' was  seen  ^non  after  its  appearance, 

'^  l!wl'n'  t   Schuvler  v.  Curtis,  in  X.  Y.  Rnpp.  7S7,  40  N.  Y, 

,''_St.    '  •   aro^c.  .and  in  which  the  doctrine  of  the  riuht  of 

'\  ,V5'Pri'\  Miifl\    .idopted  to  its  fullest  extent.     This  ruling 

'  ^\%V>yi\-'  ~       t'urtis,  64  Hun,  594,  19  N.  Y.  Supp. 

.  Vv^Vm  '  509,  54    N.  Y    St.  Rep.  0.30.     It 

.  V'^  Wii"  coiirt  of  appeals  that  this  doc- 

y4(f^iru\  ii(l,  when  the  decisions  of  the  lower 

iV^f^cou""  lion  by  .Tudjre  Peckham,  in  Schuyler 

■Q'£^^^  Ml     St.    Uep.   (h1.    i-2   N.    E.   22.     This 

■-1  .''-(1e(  "^  (Ml.     Following  the  earlier  decisions 

/V.,;ofc-  ^ .  434,  49  Am.  St.  Rep.  071,  42  N.  E. 

r]'l  "■•;22t'"  York  city,  in  Marks  v.  .Taffa,  G  Misc. 

>::-^'/Uei  '  Ixld  that  an   injunction    would    lie 

■J^V'ag.h  I   picture  of  the  i)laintiff  in  the  dcfend- 

^'-[  .^~Jt^n\  iinitation   to   readers   of   the   i)aper   ta 

''^r-\'.yo\  "1  ,nt\   of  the  pl.aintiff  as  comp.ared 

,-.'>wi't^  ,  I    N  aKo  published  in  the  p.aper. 

■.^}\' \  it  could  be  made  to  appear 

-  case  relief  might  be  had, 

'   privacy  which  it  enforces 

principal  case,  along  with 


■<i. 
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the  other  New  York  cases  which  assort  a  simihir  doctrine.  An- 
other New  York  case— Manohi  v.  Stevens— not  reported  bnt  re- 
ferred to  in  Schuyler  v.  Curtis,  l.'j  N.  Y.  Supp.  7S7.  40  N.  Y.  St. 
Rep.  289,  recojrnized  the  same  doctrine,  the  court  prantin^  .-in  in- 
junction to  prevent  the  publication  in  a  newspaper  of  a  picture 
of  the  plaintiff  in  tights,  the  plaintiff  being  an  actress.  Such  a 
picture  might,  in  most  cases,  constitute  a  libel,  but  in  this  case  it 
probably  was  not.  since  the  actress  appeared  in  sucli  dress  every 
night  before  the  public. 

The  principal  case  points  out  that  Corliss  v.  Walker,  04  Fed.  280, 
recognizes  the  doctrine  of  a  right  of  privacy,  but  even  this  case 
limits  the  existence  of  such  a  right  to  private  persons.  And  indeed 
all  the  cases  which  favor  the  doctrine  hedge  it  about  with  such 
restrictions  that  its  proper  application  would  appear  to  be  a  matter 
of  great  difficulty.  This  was  referred  to  in  the  principal  case, 
together  with  the  vast  amount  of  litigation  which  would  necessarily 
result  from  such  a  doctrine,  as  being  strong  reasons  why  the  right 
of  privacy  should  be  denied  judicial  recognition. 

II.  Who  may  Sue  for  Infringement  of  Right. 
The  difficulties  which  confront  the  application  of  the  doctrine 
of  a  right  of  privacy  become  more  apparent  when  it  is  sought  to 
ascertain  in  whom  the  right  of  action  exists.  Clearly,  if  there  is 
such  a  right,  the  person  whose  privacy  has  been  invaded  may  sue 
for  redress  or  for  protection.  So,  when  the  New  I'ork  supreme 
com-t  adopted  the  doctrine  in  Schuyler  v.  Curtis.  (34  Hun,  504.  19 
N.  Y.  Supp.  264,  it  naturally  held  that  the  person  himself  had  a 
right  of  action,  irrespective  of  whether  he  was  a  public  character 
or  not.  Indeed,  if  such  a  doctrine  exists,  it  seems  strange  tliat  its 
protection  should  be  denied  to  one  merely  because  through  ability 
he  has  attained  public  distinction.  Such  a  rule  obviously  places 
a  premium  on  mediocrity  and  incompetence.  This  the  principal 
case  clearly  points  out,  together  with  a  suggestion  of  the  dilliculty 
in  adopting  a  satisfactory  test  as  to  when  a  person  has  sufficiently 
become  a  public  character  so  that  he  has  forfeited  his  right  of 
privacy.  And  yet  some  of  the  cases  plainly  recognize  a  distinction 
•between  public  and  private  characters,  holding  that  a  pul^lic  per- 
son surrenders  his  right  to  privacy,  and  cannot  complain  of  any 
fair  or  reasonable  description  or  portraiture  of  himself:  Scliuyler 
V.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y.  St.  Rep.  289.  This  case, 
while  admitting  the  difficulty  of  determining  in  individual  cases 
when  one  ceases  to  be  a  private  and  becomes  a  public  character, 
says  that  this  does  not  destroy  the  value  of  the  distinction  nor  the 
grounds  upon  which  it  is  based.  The  case  of  Corliss  v.  "Walker.  CA 
Fed.  280,  adopts  this  distinction  so  far  as  it  relates  to  the  publica- 
tion of  pictures  or  photogi-aphs,  the  court  saying:  "The  distinction 
in  the  case  of  a  picture  or  photograph  lies,  it  seems  to  me,  be- 
tween public  and  private  characters.  A  private  individual  should 
Am.   St.    Rep.,   Vol.    LXXXIX.— 54 
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'       l.int.i  trtl   HKiiiust   tlio    puhlication    of   any    portraiture    of    him- 

1.  luit  where  an  Individual  booomos  a  public  character  the  case 

iTiit.     A   statesman,    author,    artist,    or   Inventor   who   asks 

■  1  (li'^ires  public  recoprnition  may  be  said  to  have  surrendered 

'  'it  to  the  public.     When  anyone  obtains  a  picture  or  plioto- 

'  ^ucli  a  person,  and  tliere  is  no  l)reaoh  of  contract  or  viola- 

( ..iiiulciu  ('   in   the  method   by   which   it   was   obtained,   he 

't   1()   reproduce  it,  whether  in  a   newspaper,  magazine, 

■  '  \\()iil(l  lie  extendiii;:  this  right  of  protection  too  far  to 

iieral,  public  can   be  prohibited   from   knowing  the 

ince  of  great   public   cliaracters.     Such   characters 

I    ^.iitl,  of  their  own  volition,  to  have  dedicated  to  the  public 

lit    of   any    fair   portraiture'  of    themselves."     The    supreme 

lim.m,  iii'critici'iing  tills  view,  said:  "We  are  loath  to 

ti"  man'  who' m.'ikes  iHinself  useful  to  mankind  sur- 

it  to  privacy  tliereby,   or  that  because  he  permits 

'ijislied  by  one  person,  and  for  one  purpose,  he 

l)rocluded  from  enjoying  any  of  his  rights": 

'~Mioh.  372,  80  Am.  St.  Rep.  507,  80  N.  W. 

."L'n.  Y.  Supp.  509,  54  N.  Y.  St.  Rep.  930. 

net  inn,  to  the  effect  thaT-  while  both 

.>  ;i  riirlit  of  privacy  as  against  other 

.11  ns  to  whether  the  public, 

iKivo  not  the  right  to  honor 

to  liisv memory, 

'    .i'   )\e  New    loik  t  i     -  aie  concerned,  they  are  all 

,m1  r(>])Udialed  by  tlie  priiu  ijiiil  case.     Most  of  them  also 

■It   tlic-riL'ht  of.  ari-*heir  or  a- relalivp  of  a  deceased  person  to 

iir  a'n^action  to  enjoin  .the  "s  iolntion  of  the  deceased  person's  riglit 

'ii\ac'y.    'J'he  existence^qf  tills  .plia'*e  of  the  doctrine  was,  how- 

'nied'in  the- final' hearing  of  Schuyler  v,  Curtis,  147  N.   Y. 

\in.  St.  Rep.;  071,  42  N.E.  22,  where  it  was  held.  Gray,  J., 

that' tlie   rlglit  of'  privacy' as   such,   wliatover  it   might 

ii  the,  person,  unless  'tiie  character  or  memory   of  the 

.w;isMibeled,tin  which  case  perhaps  a  privilege  of 

'liter  of  the  decen^ed  person  miglit  be  given  to 

ivllege  existed  "for  the  benefit  of  the  living, 

'  "  ""and' to  prevent  a   violation  of  their  own 

iiul   .meiiiory    of     the    deceased."     So,    in 

■     ;:7J,'  '^O  Am.  St.  Rep.  507,  80  N.  W. 

-  ■!   libel,  upon  the  memory  of  a  de- 

■11  to  his  relatives. 

holds  rightly  that  a   widow  and 

'  puhlication  of  a  biography  of 

">"  the  ground  tliat  such  action 

;.J  .■;i  lunacy  of  the  deceased  and 

J,     '  jy;'^-- J'V  ''''^  "'  ^'^  ^^^*^-  -^0'  contends 

In  a.d.u.uiii  Ui.i  'in\aded  by  the  publication 
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of  the  portrait  or  picture  of  another.  We  fail  to  see  any  reasonal)le 
or  logical  grounds  for  such  a  distinction,  for  if  there  is  a  distinctive 
right  of  privacy,  it  would  appear  to  be  violated  as  clearly  l>y  the 
unauthorized  publication  of  a  biography,  as  by  the  unauthorized 
publication  of  a  picture. 

In  Murray  v.  Gast  Lithographic  etc.  Co.,  8  Misc.  Rep.  30,  28  N.  Y. 
Supp.  271,  it  was  correctly  decided  that  a  parent  who  has  no  prop- 
erty right  in  the  picture  of  his  child  can  neither  enjoin  the  publica- 
tion of  such  picture  c  recover  damages  therefor. 

III.     Actions. 

a.  Injunction. — If  a  right  of  privacy  exists,  there  can  be  no 
doubt  that  a  court  of  equity  will  protect  it  by  the  issuance  of  an 
injunction:  See  4  Harvard  Law  Review,  193;  the  dissenting  opinion 
of  Judge  Gray  in  the  principal  case,  and  of  the  same  judge  in 
Schuyler  v,  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  G71,  12  N.  E.  22. 
In  most  of  the  cases  relied  upon  to  sustain  the  doctrine  of  a  right 
of  privacy,  there  has  been  some  right  of  property  involved,  or  some 
contract  broken,  or  a  trust  violated.  If  any  of  these  rights  have 
been  invaded,  equity  will  always  act  to  protect  them  by  issuing 
an  injunction.  Therefore,  an  injunction  will  issue  to  restrain  the 
publication  of  even  private  letters:  Woolsey  v.  Judd,  4  Duer,  379; 
Folsom  V.  Marsh,  2  Story,  100;  Abernethy  v.  Hutchinson,  1  Hall 
&  T.  28,  3  L.  J.  Ch.  209.  Equity  will  also  intervene  to  restrain  the 
publication  of  oral  lectures  by  one  who  has  heard  them,  or  by 
one  who  has  received  them  from  such  a  person:  Abernethy  v. 
Hutchinson,  1  Hall  &  T.  28,  3  L.  J.  Ch.  209.  So  equity  will  enjoin 
the  breach  of  a  contract  or  the  violation  of  a  trust  where  adotjuate 
relief  cannot  be  had  at  law:  Pollard  v.  Photographic  Co.,  L.  R.  40 
Ch.  Div.  345.  And  in  Prince  Albert  v.  Strange,  2  De  Gex  &  S. 
(J52,  1  Macn.  &  G.  25,  the  mere  publication  of  a  catalogue  of  private 
etchings  was  held  should  be  restrained  by  injunction.  In  these 
cases  the  plaintiff  is  not  required  to  first  establish  his  legal  title 
by  an  action  at  law:  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25. 
And  the  fact  that  no  pecuniary  damage  has  been  suffered  furnishes 
no  reason  why  an  injunction  should  be  denied:  Prince  Albert  v. 
Strange,  1  Macn.  &  G.  25;  Pollard  v.  I'hotographic  Co.,  L.  R.  40 
Ch.  Div.  345;  Schuyler  v.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y.  St. 
Rep.  289;  Schuyler  v.  Curtis,  G4  Hun,  594,  19  N.  Y.  Supp.  2U4.  So 
far  as  this  doctrine  is  concerned,  Schuyler  v.  Curtis,  was  not  over- 
ruled. 

We  believe  in  every  case  in  this  country  which  has  reached  a 
court  of  appeals  no  injunction  has  been  issued  for  the  mere  viola- 
tion of  a  so-called  right  of  privacy,  not  coupled  with  any  property 
right,  or  contract  or  trust  relation,  which  has  been  violated:  See, 
especially,  Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  G71, 
42  N.  E.  22;  Atchison  v.  Uoherty  &  Co.,  121  Mich.  372,  80  Am.  St 
Rep.  507,  80  N.  W.  285,  and  the  principal  case,     lujuuctiuus  were 
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(1   In   Schu.\l('r   v.    Curtis,   upon   thoir   hoarinps   In   tlie   lowor 

~  (see  15  N.  Y.  Pupp.  7S7,  40  N.  Y.  St.  Kop.  289,  and  (54  IIuii, 

'  "'It     l'»  N.  Y.  Supp.  201);  but  this  rulinp:  was  reversed  in  142  N.  Y. 

,\      ■\    1     I't'vin    St.  Hep.  G71,  42  N.  E.  22,  .Tudjre  Gray  dissenting,  and 

'  /'">^''i'  itrincipal  case  upon  the  hearing  in  the  lower  courts.     So 

"i^'l    111,  M.iiioi.i  V.  Stevens,  not  reported,  but  a  statement  of  which  is  to 

-:li>-^'i>'e  f^>"ii^^  in  Schuyler  v.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y.   St. 

'^'%*,J  *K'ep.  2^0.     All  of  these  cases  were  finally  o\erruled,  together  with 

WMrX.  ithe  doctrine  upon  which  they  were  deemed  to  rest,  in  the  princii)al 

'','.iiH   fase~.      r-»'>'      '  ' 

-.i'Jf^^t:  >;Wliotlier  an  injniution  will  is>ue  if  a  publication  Is  libelous  is  not 
^^^t/i.'Wfaofinii. '\ '  (1('1(  rniiiHHl.  Certainly  a  court  of  equity  will  not,  as  a 
''?'^l;.'>ruieVenjoin  the  preliminary  publication  of  a  libel,  for  no  property 
.^W..i.."f '..  .  57  Fed.  434;  Bran- 

Murray  V.  Gast  Litho- 
De  Wick  v.  1  lob- 


,^isfbri.fthe;Temedy.at  law  is  considered  ade(iuate:  Chicago  City  Ry. 

^^^?5j^.yGeiierai;Elec.  Co.,  74  lil.  A*pp.  405.     The  same  doctrine  prevailed 

*^|;|f'r^in'^EiTgland;^.Gee-.v.  Pritchard,  2  Swan,  402;  Prudential  Assur.  Co. 

''kS't.^t€*''Knotf,  aO  Ch.  App:-  142;  until   it  was  cbancjed  by  statute:  Pol- 

•f  :^^*^~JlardJ  v.>>Photographic  Co*  L.  R.  40  Ch.  Du\  345;  Kidd  v.  Horry,  28 

'"**^  Fed.  773Y;  '-'..'         /    /    '    '\  ,     '  V 

^4. ';>.&/riiere.is,.,however,  .Intimation' in  some  of '  the  cases  which  discuss 

'"jjc/.'the  right  of  j)rivacy,,  that  if  the  publication  is  libelous  equity   would 

■.1^^*'!^' enjoin  a>  continuance  of  such  publication:  See  Atkinson  v.  Doherty 

y^l^   ii  Co.,  ^121  Mi('h.'372,  80,Am.  St.  Rep.  507,  80  N.  W.  285;  Schuyler 

y,;llJ<''v.'"eur'tis,-147  N.  Y.  434,  49  Am.  St.  Rep.  071,  42  N.  E.  22,  and  the 

';'v;i"^s[\. ^-principal' case.:   And   of   course, if   a   property   right   is   infringed, 

-"tf?^    j;.  equity '\\  ill   i^^ue  .an  injunction,  notwitlistauding  the  fact  that  the 

^4ys^J^w,)rpul)licatiun.is-a  libel:  Beck  v.  Ilailway  Teamsters'  Union,  118  Mich. 

'"t*'^\'T49Tv'74vAm\.St.  .^^        421,  ^77^  I;J:' W.  13.    And  it  would  seem  that 

'ii '\'\ulf'"'the%  libelous->publication-'Is  ^to   be   repeated   and   continued    in- 

'-.*'*"     dehnitelv;"as.' would" be  tlie  case,  in   the   libelous  publication   of  a 

-■J  A^l'^ ''"person's  picture  in ,  an    adverti^eineiit,   equity    might    act    on  llie 

:%'f'i.jrsra:'tk't..-ZA''xeA'<'  1 .„    ^f    ..-  , 1    ,1 ,]    *„    . ^ 1*: 


s^..> -I)c)l)M')n;,;a8''App-.  lt)iv.  309,',40  N.  Y.^Supp.  390.     So  far  as  the  ques- 

'^*!}!?C'i'V   tioii'^relatesl'tbf. a'^'right-Jof  ^priMu  v,"  the    matter    has    never  been- 

/;'#'A<i^'ieruuned,,;^JVl^  *'J  i^     -V/    " 

.3\S,  ."=^'^b.'';' S'ui.tvfdr'Damages'^Thefdoctrine  of  the  principal  case  Is  that 

'"V:^' -    av.suitr;'for~'damagos;ula^',De  m^aintiiiiied  if  the  publication  is  sucb 

?''r^  ,.?s  amojints  to.a  libeLupon  the\,person,  or  upon  the  memory  or  char- 

-     '  acter'="of/.a="clecea«c(lvre]ative.  'Thi'-  i'^  clearly  correct,  and  none  of 

tile  cases.  iiVtiiuate  ain  ihiiig/to  the  couti.iry.     If  any  property  right 


^v*>      fit.-',  "t"     K 
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or  contract  or  tinist  rplation  has  been  violated,  damacres  are  ob- 
viously recoverable.  All  the  cases  heretofore  cited  admit  and  sus- 
tain such  a  doctrine.  There  are,  we  believe,  no  cases  which  have 
rot  been  ovei-ruled  which  sustain  the  doctrine  that  damages  are 
recoverable  for  the  mere  invasion  of  a  person's  ri^jht  of  privacy 
as  such.  This  necessarily  follows  if  no  such  right  exists.  If  such 
right  should  be  held  to  exist,  as  is  contended  for  by  Judge  Gray 
in  his  dissenting  opinion  in  the  principal  case,  and  by  the  article 
in  4  Flarvard  Law  Review,  193,  it  seems  that  damages,  whetlier 
substantial  or  nominal,  would  be  recoverable  in  every  case.  We 
•doubt,  however,  whether  the  doctrine  of  a  right  of  privacy  will  ever 
obtain  recognition  In  the  absence  of  legislation  to  assist  it.  The 
-doctrine  will  have  difficulty  in  recovering  from  the  blow  delivered 
it  by  the  principal  case. 
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\i-       n30/^N..'p/.l,  40  S.  E.  089.] 

>X''-ii-'^i^?i''''^T;nE'rREVp.CAlMON'OI^^^^^^^  WILL  CONSISTS  of  two  thingsr 
'?-t4^'^V4^Tho-'int(Mitfori-{OfltliP' tehtator.aiul  some  outward  act  or  symbol  of 


r^J-Ws^*! 


^x^pIiZt'^'r-  vr^y I LLS^iiE yoc ATfoN-  Ifkom;  , m uti l ation   by   ver- 

f  V-^Cfi^r^HX-^K.'^it.'apr''  '•■■"  <''■*-'"''-•''''■'''■  1   '    ••'■■••"bate  has  been  miiti- 

'  "%jj'^t'>,latecl',~by,;m'Gt!i-^  -'trnature  is  entirely 

^^^'-i^-'F^ono.^.aiKrtriat''  w  of  this  condition, 

■"''>i*ij'. , Wit' 'should d-'lVe',"l('  'ic  evidence  whether 

■-!'w«' or  notVhe.iJntiM  II.     (pp.  S5G,  S57.) 


'■>  3'' 


WIT  TROOF.— If    it  ap- 

^s\'?'^"  P^f^r'^ 'that  'T  probate  has  been 

t'ni  '  1    of    proof    remains 


<^-^'gi%ii'A\  on  and  to  show  that 

''!j:.i*t4^tl'"  Mtur  at  the  time  of   his 

*m^^^ik,7il  '^'^  PROOF,  where  it  appears  that 

iAM^^^iV  'T  aipon  the  pai)er  offered  for  pro- 

s  to  establish  that  it  was  not 


^.-f'-M^^^^fl"  lie  to  prevent  a  continuance, 

'U'''*V.?fl  'y  to  a  certain  state  of  facts 

*i^%;^,,2^""]'s  1  when  he  is  present  in  court 

'*'''r,v"->Jv  A    WILL     BY     THE    WIT- 

";^.%l||?>'  '  BY  THE  TESTATOR  is  not 

^1-fIfi^f^  od.Jmmediately   after  theirs, 

'^>T'"is^r^ti^^  "ce  of  the  testator  and  the 

"'f  '"c;.  v-'4iJ 


.-Kon.  for  the  defendants. 
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2  FURCHES,  C.  J.  This  is  an  action  of  devisavit  vel  non 
of  the  will  of  Nathan  C.  Cutler.  It  is  not  contended  but  wluit 
he  at  one  time  intended  the  paper  writing  offered  for  probate 
as  his  last  will  and  testament;  and  while  there  are  other 
exceptions  to  other  matters,  which  will  be  considered,  the  prin- 
cipal question  is  as  to  whether  it  was  revoked  or  not,  and 
as  this  is  the  main  question,  we  will  assume  that  it  was  prop- 
erly executed,  and  consider  the  question  of  revocation  first. 

There  was  a  motion  to  nonsuit  the  plaintiff  at  the  close  of 
the  evidence,  and  the  whole  evidence  is  sent  up  as  a  part  of 
the  case  on  appeal,  including  the  script  offered  as  the  will,  and 
the  clerk  is  instructed  in  the  case  on  appeal  to  attach  and 
send  this  as  a  part  of  the  record  evidence  in  the  case.  This 
script  is,  therefore,  legitimately  before  us  as  a  part  of  the  evi- 
dence to  be  considered  for  whatever  it  may  be  worth. 

The  script  was  written,  and  we  will  say  executed,  some  ten 
years  or  more  before  the  death  of  Cutler,  and  his  children  all 
having  married  and  left  him,  he  abandoned  his  home  with  the 
purpose  of  living  among  his  children;  and,  without  moving 
his  household  furniture,  a  few  months  before  he  died,  he 
rented  to  one  James  Asbury,  who  moved  into  his  dwelling- 
house.  Asbury,  according  to  his  evidence,  found  this  script 
in  an  unsealed  envelope,  in  an  unlocked  drawer  of  an  old  safe 
belonging  to  the  testator,  left  by  him  in  said  house,  in  which 
there  were  other  papers.  He  said  nothing  to  the  testator 
about  finding  the  will.  The  will  had  been  seen  by  others  who 
had  been  using  the  house  for  the  purpose  of  storing  grain, 
before  the  death  of  the  testator,  but  they  had  not  mentioned 
it  to  him. 

^  The  script,  as  it  comes  to  us,  is  badly  mutilated;  the  name 
of  the  testator,  if  it  was  ever  there,  and  we  take  it  that  it  was, 
is  entirely  gone,  and  it  is  badly  mutilated  in  other  respects. 
Much  of  the  work  of  mutilation  was  the  work  of  moths  or 
vermin,  and  it  is  contended  by  the  propouuders  that  it  was  all 
done  by  them.  But  it  looks  to  us  as  if  it  had  been  torn  where 
the  signature  of  the  testator  should  have  been.  These  were 
all  matters  for  the  jury  upon  the  evidence  and  proper  instruc- 
tions from  the  coiirt. 

The  paper  itself  showed  the  mutilations,  and,  as  there  was 
much  evidence  tending  to  show  that  the  testator  knew  of  the 
defaced  condition  of  this  paper  long  before  his  death,  it  was 
contended  by  the  caveator  that  if  he  did  not  tear  the  paper 
himself  that  there  is  abundant  evidence  showing  that  he  ac- 


■  m 
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M  -lii.nioii  of  hi.s  will,  and  that  he  intended  to 

And,  while  it  was  not  denied  that  there  was 

I'llinij^to  show  this  to  he  the  fact,  the  propounders 

'ut.   unless  the  .=icript   had  hcen  defaced   hy   the 

mie  one  for  him  in  hi'^  pre-^ence.  and  1)y  his  di- 

.w,.,-ap:-.  ■-  ''11  ^^'f^"^  n<^t  revoked;  that  he  could  not  ratify  the 

.'t> .«*'.-"""'-< vl     .  "'■   destruction   of  the  will  hy   the  vermin   if   he 

^iV!^|;,;A\Vi(  i!    '\   ''  '  -o;  that  a  will  properly  executed  could  only  he 

'^%r)  rc\"'M ''    ii-riic  manner  ahoNc   -t.ilod,  or  bv  makinsr  another 

l)'^-  ^'^  i'l'--.''i'i'i  111-  honor  heinff  ot   tin    .ipinion  that  the  law  was  as 

1^?^Sr^A<''^')rir(Mult^'^  1)\,  tlio  propo\ni(lor'-,  --o  in^trneted  the  jury  in  sub- 

^S^r'"'-  '  '"  '      "'"  i'*'^  ^^'<^  think  tliorc  wi-  error. 

^if§t''  'ii  Miii^i-t-  nt  iwo-i'iii  ^~.  ihc  intention  of  the  testa- 

^Xi^'  ard\i('t  or  -unhoh  of  destruction.     A  de- 

^^'•''  1    •<■!•  ili'-triiction,  without  the  aninio  revo- 

I-  i>^   the   intention,  the  animo 

'Mie  act  of  obliteration  or  de- 

'  U'^  that  the  court  placed  too 

-t.it u I ('.     The  will  was  in  the 

-  from  the  evidence  that 

'S^i.'V-li'    kiiinv-'of •"•  I'-nl  not  himself  tear  his 

v,.&>¥jj'i'  I'M    '"''■/'■     I  1  '  tten  this  information 

-  >'f    -     -  '  ' 

^^J,'.'  '.     '  '  i'i-|M      I,  _  ,11.   -,iiin  .  .111(1.  if  SO,  it  was  done  in 

'\P?'.;,  it   \\,i-  dniio  ajid  in  hi^^  presence.     And  if  he 

■'"*?  '  I'liiiiM  rrviK.in'li.  \\h\   w.i-  this  not  a  compliance 

Vi. -'  ^,_^  ^  i'  'iti  .  .I'll!  ,1   I'l  \  111  ,11  inn  ? 

/f,f^'"\\.i'    ■n.l,i  -iiI.mI  in   rnuli.inl  nn  Wills,  section  267:  "That 
,V'-'  "  ^,  1  j"i  .'1111:^^  ini])()rt-  ])rima  facie  that  it  was  done 

yrf  "  '    '  . M't'ifi-  bul   a  presumption  which  may  be 

-;^"  i;>ii''  ',_              i-equent  circumstances."     And 

<' .  Vv.>  -,>'<•<'  Hi    '     --i.iken  from  the  opinion  of  the 

-,-■   "^y'     '  -(^^I  ;.,„  i;,  I'l,,.!]  V.  Moore,  19  X.  C.  311.     We 

i'^  y  '  '  .1  i'',l/.,n    Will-,    -ection   269.   the   following: 

■°',  ■  r  hi  M_    '     .  •'      '    ^ure  of  the  testator,  after 

,,  '■  ,  ,1   •!  i'                         Mction  of  his  will,  to  exe- 

.''"  iiiil  o]>portunity  to  do  so,  fur- 

^'J'<  ^         jM   io  revoke  the  lost  or  de- 

\\'  i> -uihiitinn- may  be  rebutted  or  ex- 

-,■;.    V  '      '(!. ir.it inn-;  of  the  testator,  or 

"I'-  '  \  i'\\-  expressly  stated  in  Steel 

■  "  ■  ^  -  '  Wo'are,  therefore,  led  to  the 

"      f"  ^  it 'oh' \Va^. entirely  by  vermin,  the 

••'     o"  ■n>  revoeandi,   should  have  beea 
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left  to  the  jury  to  say,  from  all  the  evidence,  whether  Xatlian 
0.  Cutler  intended  said  script  to  remain  his  will  or  not;  and 
it  was  error  in  the  court  to  take  this  question  from  the  jury 
and  to  instruct  them  in  effect  that,  if  this  was  so,  it  did  not 
amount  to  a  revocation  of  the  will. 

The  court  also  instructed  the  jury  that  if  the  testator  found 
the  will  in  its  mutilated  condition,  and,  thinking  that  this 
was  in  law  a  revocation,  and  for  that  reason  he  said  he  had 
thrown  it  away  or  destroyed  it,  that  would  not  amount  to  a 
revocation.  The  language  of  the  witness  Respass  is,  that 
Cutler  told  him  that  he  had  destroyed  the  will.  The  lan- 
guage ^  of  the  witness  John  B.  Rcspass  is  as  follows:  ''T  said 
to  him,  Your  business  is  all  fixed.  I  wrote  your  will.  He  said, 
^Xo,  the  will  you  wrote  for  me  I  have  destroyed.  There  were 
such  changes  in  my  property  that  the  will  would  not  fit  any- 
way.^ "  He  said  nothing  about  his  "opinion  of  the  law,"  but 
simply,  "I  have  destroyed'"  it.  But  we  are  unal)le  to  see  what 
effect  his  opinion  of  the  law  would  have  had  on  the  case,  if 
he  had  destroyed  it.  The  question  for  the  jury  upon  this  evi- 
dence was.  Had  he  destroyed  it?  Had  he  purposely  t(irn  his 
name  from  the  will  and  thereby  destroyed  it?  If  he  had,  it 
was  no  longer  his  will. 

But  the  court  instructed  the  jury  that,  "if  the  jury  should, 
iind  that  the  will  was  properly  executed  by  Xathan  C.  Cutler, 
then  the  burden  of  proof  shifted  to  the  caveators  to  show  by 
the  greater  weight  of  the  evidence  that  the  will  had  been  re- 
voked." This  was  error.  If  there  had  been  no  evidence  of 
erasure  or  destruction  on  the  script  itself — if  the  paper  had 
been  perfect — this  charge  would  have  been  correct.  But 
where  the  name  of  the  testator  was  gone,  torn  off  by  the  testa- 
tor, as  the  caveator  alleges,  or  destroyed  by  moths,  as  the  pro- 
pounder  contends,  the  propounders  did  not  establish  it  as  the 
will  of  Nathan  C.  Cutler  by  proving  that  it  was  orginally  ex- 
ecuted by  him.  This  would  not  have  been  so  in  an  action  on 
a  note  or  bond,  and  is  not  in  this  case.  And  tlic  burden  of 
proof  did  not  change  to  the  caveators  at  this  stage,  and  place 
the  burden  upon  them  to  explain  and  show  how  the  testator's 
name  came  to  be  off  the  paper.  The  will  had  been  in  the 
possession  of  Cutler;  when  produced,  it  had  upon  it  these 
marks  of  mutilation,  the  testator's  name  being  gone.  It  de- 
volved upon  the  propounders  to  account  for  this,  and  it  was 
not  Cutler's  will  until  he  did  so  to  the  satisfaction  of  the  jurv. 
When  the  will  was  produced  without  the  name  of  Xathan  C. 
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^1    II  I  facie  evidence  of  a  re\ooation,  and  the 

that  it  had  been  revoked.     It  is  true  this  prc- 

''  might  be  repelled,  but  the  burden  of  doing  so  was 

M)unders.     If  this  was  not  "o,  it  would  be  to  require 

rebut  the  presumi'tHm  that  was  in  his  favor: 

M-.ore,  19  N.   C.  311;  bleel  v    Price,  5    B.   Mon. 

■Pritchard  on  Will^'^^epX  267,  209;  Underbill  on 

Tlieobald  on    W  "        "       There  was  error  in 


43l*S^'n(''~^^tli(  K  til.,  at  the  ronui -i   .hk 
t^«vVat]un"(.  '  ('utlcr.  n\ho  al-n 
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I'm    w  1 

it    w  Ih  11 


1\    t(  rm,   1901.   the  pro- 

ic    lulldw  iii_,  ,iiliiii-"-ion  a->  a  part   of  their 

I' 111   of  thi-  at^tion.  the  caveator,  Samuel 

•  llowinff"  I  li.it  John  B.  Pespass. 

V  '     l"^tc-tator.    Xathan    C.    Cutler, 

-hi^  will  a-^  a  subscribing  wit- 

n  the  presence  of  the  said 

'   '^  ''n  the  presence  of  the 

^t  will."     The  cavea- 

-    '  irren.  Esq.,  made 

itor  at  February 


-at   III 


":.  f.<fecn(it'ifi(  <1  *'  '1       I 


If  it  that  term  the 

■~l,i*.',ra,iii  ,     _  i;  ,.nd  the  proponnd- 

\'(  I    ,V  * -^T  '  I    il   for  the  want  of 

1  ibing  witness  to 

ii-e  of  getting  a  trial 

berause  the  witness 

'lit  '     \t  tir  iVeator  did  not  know 

~  material  to  the  exeeu- 

ofore  the  case  was  called 

ij  ini'-lic,  a-i  ilic  attomev  of  the  caveator,  had 

111    rttjVrii{'\-.fof-thp  propounders  that  Pespass 

Il      ."ri('n<lin_r  idiirt  as  a,  witness,  and  that  he 

on    of   -aid   admission  in   evi- 
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'  /'fl  illl^^tlii     "(  I  It'll 
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not    disputed    by   the 

1  'ailynM    1    this   admission    as   evi- 

■^       In  this  we  think  there 

ion  of  a  fact  in  an  an- 

I  I  i!  bv  the  parties  to  be 

lom  (luv  V.  ManneU 


iir  ihi-   rc-noft 

1  ~..ca'-o.^,irv'u,i-'iii  I  In  mi  account  ot  the  ab- 
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-  present,  and  the 
iinders  were  noti- 
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fied  of  the  fact  of  his  presence,  anrl  that  its  admission  would 
be  objected  to.  As  the  reason  ceased,  the  admission  should 
have  ceased.  The  propounders  lost  nothing  they  had  before 
the  admission  was  made.  But  the  admission  itself  says,  *Tn 
the  trial  of  this  action."  The  admission  is  in  the  singular — in 
the  trial,  and  it  was  used  in  that  trial.  The  point  presentod 
is  a  singular  one,  and  we  have  found  nothing  like  it  in  the- 
practice,  and  have  put  what  we  think  is  a  just  construction 
upon  it,  and  do  not  think  it  should  have  been  admitted. 

There  is  one  other  question  presented  by  the  record  that 
should  be  passed  upon,  and  that  is  ■^his:  It  seems  that  the^ 
witnesses  signed  the  will  before  the  testator,  Cutler.  But  it 
was  all  done  at  the  same  time,  and  in  the  presence  of  each 
other — the  witnesses  seeing  the  testator's  presence  and  the 
testator  seeing  the  witnesses'  presence.  It  therefore  differs 
from  In  re  Cox,  46  N.  C.  321.  where  the  witness  signed  the 
will  at  home,  and  not  in  the  presence  of  the  testator.  In  that 
case  it  was  held  to  be  an  insufficient  execution  of  the  will,  but 
it  is  there  intimated  that,  had  the  witness  signed  in  the  pres- 
ence of  the  testator,  though  before  the  testator,  it  would  have 
been  sufficient.  It  seems  singular  that  the  witnesses  should 
have  signed  before  the  testator,  as  there  was  nothing  at  that 
time  for  them  to  attest.  It  was  certainly  awkward  and  illogi- 
cal for  them  to  do  so,  and  can  only  be  sustained  by  its  being  all 
a  part  of  one  and  the  same  transaction.  This  exception  of 
the  caveator  is  not  sustained,  and  there  was  no  error  in  th& 
**  ruling  of  the  court  upon  this  exception.  But  for  the  errors 
pointed  out  in  the  opinion  there  must  be  a  new  trial. 


Wills. — The  Order  of  Signing  a  \A-ill  by  the  tostator  and  wit- 
noRses  is  not  material,  if  siibstnntially  contomporaneous:  Gibson  v. 
Nelson,  181  111.  122.  72  Am.  St.  Rop  254,  54  N.  E.  901;  Kaufman  v. 
Canghman,  49  S.  C.  159,  61  Am.  St.  Rep.  808,  27  S.  E.  IG.  Compare 
ISlarshall  v.  Mason,  17G  Mass.  21G.  79  Am.  St.  Rep.  305,  57  N.  E. 
d40:  note  to  Gntbrie  v.  Owen,  3G  Am.  Dec.  319. 

Wills.— To  Kevoke  a  Will,  there  must  be  a  bnrninsr,  tearing:,  can- 
celing, or  obliterating,  with  the  Intention  to  revoke  it,  or  a  new 
will  or  codicil.  The  unexecuted  intention  of  a  testator  to  revoke 
bis  will  is  of  no  consequence:  Woodruff  v.  Hundley,  127  Ala.  640. 
85  Am.  St.  Rep.  145,  29  South.  98.  As  to  the  effect  uf  tbe  mutila- 
tion of  a  will  and  the  presumptions  arising  therefrom,  see  the 
monographic  note  to  Graham  v.  Burch,  28  Am.  St  Rep.  350-352. 
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;-^i<>.:.;v^,  :..>TyTTTT\Ars  v.  towx  of  okeenville. 
W'lr'Vjj^vf  t : .; :  <  i3o  n.  c.  93, 40  s.  e.  977.] 

^J'^i/Sr'^.^*   AMHMCirAL   CORPORATION     IS     NOT    LIABLE     FOR 

^y i^J- n'A  M  A ( ;  1 : S  ollu-r  tlmn  thoso  oaiis(Hl  to  property  by  an  act  in  pur- 

^r°'p '-;  RnMiu'«^*''of  .its  l(>i:ivi;itive  or  judicial,  or  in  the  exorcise  of  its  polif'e, 

i,*;  ..f^^,^^j'p^,)-^^.^.,/<,*-%  j](,,,^  ^,_    ,f   j^y   j^    sewer   or   drain    it  conducts    water   upon 

'  '''>l>_(i^f  a  ])i-i\,i1o  owner,  doini,'  d.iinaircs  tlioroto,  and  also  causing 

i'"^s  .iini  (IciM)  in  his  fanuh,  lie  111  i\   I'ccover  for  the  injury  to 

■''*'  "     "■  '   *  M-  any  of  tl  '-    '•'  '  )••  (l;iiuages  suffered  by   him. 


niVipal  corporation.     Ver- 
'",  and  the  defendant  ap- 

'.  'WooTP,  for  the  plaintiff. 

*■-,  for  the  defendant. 

1, lint  if!  is  a  resident  and  citizen 

the  defendant  is  a  municipal 

'"Mvner  of  a  house  and  lot  in 

ich;.he>and  family  reside, 

n-ycars. 

itv  of  the  defendant 

'ossary  to  secure 

-p  I  .I'luam?!,  but  the  defend- 

t('(i  to  perform  and  discharge 

iKiMiii'tr'.s  lot  is  situate  on  land 

'v^tion  of  said  town,  and  that 

line  the  owner  of  his  said 

•tlio  higher  land  through  an 

'w'l'nv  his  lot,  and  made  a  cul- 

•  rcet  into  a  branch  below; 

s  culvert  to  become  so  choked 

of-hoayy  rains  it  would  not 

■  j'tch;  that  defendant  had 

''dejiository  of  dead  fowls 

;.  stench  both  disagreeable 

improper  construction  of 

■"'^'^w  of  the  water  at  the 

'•  would  overflow  his 

.V.  .luM   jit  times  remain 

■\ '  .Ml  it  would  recede  it 

I -on  of  the  negli- 


.-^^#M^ 


Feb.  1902.]     Williams  v.  Town  of  Grkenville.  8Gi 

gence  of  the  defendant — the  overflow  of  this  watc-r — his  h(-nie 
was  made  and  became  unhealthy,  two  of  his  children  became 
eick  and  died;  that  by  reason  of  said  sickness  and  deaths  he 
suffered  great  pain  and  anguish  of  mind;  that  he  lost  much 
time  in  nursing  them;  that  the  expenses  of  his  family  were 
much  increased,  and  he  had  large  doctors'  bills  and  drug  bills 
to  pay,  to  his  damage  ten  thousand  dollars. 

The  defendant  answered,  denying  the  material  allegations 
of  the  complaint,  and  denying  its  liability  to  the  plaintiff  for 
any  damage.  There  wag  much  evidence  introduced  by  the 
plaintiff  tending  to  sustain  the  allegations  of  fact  in  the  com- 
plaint, and  by  the  defendant  to  rebut  the  same. 

There  were  many  prayers  for  special  instructions  on  the 
part  of  the  defendant,  which  we  will  not  state  or  consider 
here.     The  court  submitted  the  following  issues: 

1.  Was  the  plaintiff  damaged  by  the  negligence  of  the  town 
of  Greenville  in  diverting  water  on  his  premises  as  alleged  in 
the  complaint?     A.     Yes. 

2.  If  so,  what  is  the  amount  of  actual  damage,  out-side  of 
mental  suffering,  caused  to  him  thereby?  A.  Three  hundred 
and  thirty-three  dollars. 

3.  If  so,  what  amount  of  damage  did  he  sustain  from  men- 
tal ®^  suffering,  resulting  directly  from  such  negligence?  No 
answer. 

The  entire  charge  of  the  court  is  not  sent  up,  and  we  take 
it  there  was  no  objection  to  that  part.  But  from  that  sent  up 
it  appears  that  he  charged  the  jury  on  the  first  issue  as  fol- 
lows: "If  the  town  ponded  water  from  a  natural  watercourse 
by  obstructing  the  course,  then  it  is  the  same  as  if  the  water 
was  diverted.  The  law  draws  a  distinction  between  water 
within  banks,  a  natural  watercourse,  and  surface  water.  If 
the  town  diverted  water,  as  I  have  indicated,  cut  the  ditch 
where  there  was  no  natural  drain,  then  it  was  its  duty  to  keep 
the  ditch  clear.'* 

And  upon  the  second  issue  he  charged  as  follows:  **This  is 
the  actual  amount  paid  out  on  account  of  the  sicknes'^  and  his 
loss  of  time  incident  thereto.  If  you  answer  the  first  iss\ie 
'Yes,'  you  will  assess,  for  your  answer  to  the  second  issue,  the 
amount,  in  your  judgment,  the  plaintiff  actually  paid  out  by 
reason  of  such  sickness,  and  what  he  lost  from  his  work  by 
reason  of  such  sickness,  and  in  this  connection  you  will  con- 
eider  what  he  paid  the  doctor,  if  anything,  what  he  spent  for 
Buch  articles  as  drugs,  medicines,  stimulants,  and  other  things 
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_;r(>\\iiig  out  of  those  conclitions  over  and  above 
of  living."     The  defendant  excepted. 
IS   no   evidence  that  there  was   a  natural   wator- 
,nor  by  the  plaintiff's  lot,  or  where  the  old  ditch  was 
1  it  was  along  or  near  the  natural  flow  of  the  surface 
!  \\  hile  it  was  shown  that  there  were  dead  fowls 
li-  m  the  old  ditch,  there  was  no  evidence  that  the 
v'^fiA^lefondaht  put  tHem  there  or  knew,  that  they  were  there,  until 
'^«%%^'''tTun-^woro  removed. 

ot 
un- 
cases 

WH  li''^e^';trii3.*  'We' say  municipality  because  we  understand  the 
-4j^'^l^«>i^''rnle,of>-'liability'as  to  such  corporations  to  be  quite  different 

where 
e 

fi^v^.^pr|n^l^l1ci7llM■)o\\(>f3,■•vOr^i'n,  the  "exercise  of  its  authorized  police 
Jt^-i-lPo^versVtire^doctrine  of  respondeat  superior  does  not  apply,  ex- 

d  suchtcioionuant  is  only  liable 
to  perfonn  some  positive  duty 
'4^%A'devolv.cd'"upon  it  by  "reason  of  the  incorporation,  such  as  keep- 
<-  ^vl^'^'ii'^-Jbc  public  streets;  in'  rcp'nir,  or  daniaire  to  property,  or 
,iK?5k' ^'w  1 1 1  n  it'rorcivo'?  a'pecnniarv  benefit'' from  it.     The  reason  for 
:,j'^--.„v-*dl  '  ^'  i'  ic  for  damage,  seems  to  lie  in  the 

v^>l'"  f lU  _^ -^-       '    '   -  '  ii-rbt-^.  which  no  one  has  the  right 

\eniment,  unle^^s  it  be  for  public 
'    \  lug  the  owner  for  it.     This 
'^'§J  ' 'ri;j:ht  to4.i       ,  I  all  under  the  doctrine  of  po- 

e„of "respondeat  superior  applies. 
.^"y*';'*:\jv'^i|^iV"'(16f_liino  1^  the  ca'=;e  of  Hughes  v.  City  of 

1].   389.     That  case  refers  to 
324,  38  Am.  St.  Rep.  423, 


ri^,'?-^'t6^nvader  not  cm' 

f||^gfS.p''urp'n=o^,    ■ 

,4*?.  ^vlico'^now.er,  an<l  i! 
■.^^'*0^:  .•v"  l-Au-  ,dof.l  1 1110  1^ 
•  ;^^^  A  111  aiVn?^'  fill   X.  ~  ^ 

35v./^Aiiim'v:i(?i'fvc:of  r;  ,,„, ^..  ...^.  ..„, 

71''i^  3'K\V-r''-)in'::v>i),^  .M  i.armonv  with  the  doctrine 


^J.\V  '  1  ,ih"  Uu_Mi.  vv     \iilMiin,  Y.  96,  55  N.  E.  389.     We 


'f'^'h'i0i;^\^^^}M^i^'''y^'^^  ^''^^'    0^    l^o^ton,  159    Mass.  324,  38 

yiKKl\fri\-'^ih]V'^^^^^^  ^^'\  r.2(\  and  find  expressions  in 

'"'fef '  .p\1 1   \\'nj:ni;1i  111   'of  I  lio  ;ra-r' '''■  "^  *'     '      '      — "'  ■^      ''''    '^ 

'^f'^v'^^'i'"  1 1 1110  jainioiHK  (  <i;in    ! 
" -v:?:90^V^^^?,4^'3•v•.r^^n'l 


'^§f'/\1j,  vni'jniMi  n'i^''or^|]iojra_--o' lliat'  si  i  '11*1.)  lie  in  conflict  with  the 
i^V/4^^*<b)i\i  iiH-!^amioiHH  ( <l;in   !'      '  '  iv  of  Auburn,  161  N.  Y. 

announced  by  us  in  thi<« 

ri  tliat  the  cabcs  cited  in 

lil,  38  Am.  St.  Rep.  423, 

the  statement  that 
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the  plaintiff  could  recover  for  injury  to  his  health,  as  against 
a  municipality,  for  the  reason  that  they  were  actions  aga-nst 
private  corporations  which  had  no  governmental  or  po^'ce 
powers,  and  where  the  doctrine  of  respondeat  superior  applied. 
It  seems  to  us  that  the  learned  court  in  Allen  v.  City  of  Bos- 
ton, 159  Mass.  324,  38  Am.  St.  Rep.  423,  34  N.  E.  519,  520, 
lost  sight  of  the  governmental  powders  of  the  defendant  and 
its  right  to  exercise  police  powers,  and  that  the  doctrine  of 
respondeat  superior  did  not  ^^  prevail  in  that  case.  And 
we  find  the  great  weight  of  authority  (indeed,  all  we  have 
been  able  to  examine)  sustains  the  views  we  have  announced 
in  this  opinion,  and  none  to  the  contrary,  unless  it  is  Allen 
V.  City  of  Boston,  159  Mass,  324,  38  Am."' St.  Eep.  423,  34  N. 
E.  519,  520. 

For  the  doctrine  announced  in  this  opinion,  we  cite  2  Dil- 
lon on  Municipal  Corporations,  section  983,  and  the  doctrine 
announced  by  this  court  in  Mcllhenney  v.  City  of  Wilmington, 
127  N.  C.  146,  37  S.  E.  187,  and  Peterson  v.  City  of  Wilming- 
ton, 130  N.  C.  76,  40  S.  E.  853. 

As  to  the  right  of  the  defendant  to  make  the  ditch,  and  its 
liability  for  the  overflow  of  the  water,  we  cite  Gould  on  Waters, 
edition  of  1883,  sections  269  and  270;  and  as  to  police  powers, 
Dillon  on  Municipal  Corporations,  section  141. 

We  are,  therefore,  of  the  opinion  that  the  defendant  may  be 
held  to  answer  in  damages  as  for  a  trespass,  for  any  daniages 
the  plaintiff  may  have  sustained  to  his  property  by  reason  of 
the  wrongful  action  of  the  defendant;  but  not  for  any  sick- 
ness that  may  have  been  caused  to  him  or  his  family;  nor  can 
he  recover  damage  for  his  time,  the  increase  in  expenses  of 
his  family,  nor  for  doctors'  bills  or  medicines,  that  nuiy  have 
been  caused  by  such  sickness.  And  as  his  honor  instructed 
the  jury  that  tlioy  should  "assess"  the  defendant  for  the  loss 
of  time,  the  increased  expenses  of  the  family,  the  doctors' 
bills  and  medicines,  which,  it  seems  from  the  findings  of  the 
jury,  were  the  only  things  upon  which  the  jury  based  the  ver- 
dict, there  was  error. 

While  the  announcements  in  this  opinion  involve  no  new 
doctrine,  we  consider  it  an  important  decision,  as  it  is  prob- 
ably the  first  time  this  doctrine  haa  been  so  distinctly  an- 
Dounced  by  this  court. 

We  have  examined  the  authorities  cited  for  the  plaintiff 
and  fail  to  see  that  they  are  in  conflict  with  this  opinion;  they 
are  cases  between  individuals,  or  against  private  corporations. 
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'  '^^''vl  '   I       ,1  riiilit';  and  tlio  doctrine  of  police  power 

-     ai"  not  involved,  which  distinguishes  them  from  this  case. 
~    >y    '        •.     New  trial. 

„\  ,-^._  I;AS,  J.,  dissenting.     I  must  confess  my  inaliility  to 

"A"?"^'  if  the  distinctions  drawn  by  the  court.     It  is  admitted 

Vit^tj  J;tjiai^t!ic  i)huntilT  can  recover  for  any  damage  done  to  his  prop- 
^il'^^i^^^'jjei-jy^'-and  it  is  dillicult  to  imagine  a  much   greater    injury    to 
'\';'l<- ^'^<a  n'i,iir>.  lioino  than  rendering  it  uninhabitable.     I  can  readily 
"|i^3is^;.^.Cs'o'c't licit  it  is  not  practical  to  award  damages  to  the  entire  com- 
'  *M^'^|;rmini"itv.for  injuries  to  health  for  two  rea^ons:  1.  The  extreme 
'K'^Wtv^'  ^^^  measuring  such  damages;  and  2.  Because  of  the 

^•■^!y>^?iiii......(  iiL.  danger  of  bankrupting    the    town.     The    latter    is 

^'V':'triA?aM<irrptly  the  ba-ic  reason  in  Hughes  v.  City  of  Auburn,  ICl 
f^v^MQ^\:',h'f^p£)l'^So  X-.:  E.  389,  the  case  relied  upon  by  this  court, 
^*;^:'^iCi;n(l-'th'e  only  case  ciffMl  fendinfj  to  ^u^tain  its  opinion.     Even 

of  its  rea- 
mer of  the 
38  Am. 

:^^^St?^{^^42d\  3-i  X.'Ef  :)J9,'  520,  the  court  says:  "The  defend- 
?'i''^|f.'antTalsQi  arcrnos  that  the,  only  damage  the  plaintiff  can  re- 
:*!|^ '-,f  cover,  ^'i'f  ai.y,>\\ould  be-the  injury  to  his  property,  and  that 
"  .- '£*L'Pj'njiiry  to  h!<  health  or  business  was  wrongly  allowed  to  be  in- 
"pi .  cl'"^"'1,  in  tln^  damages.  Such  damnL^es  were  specially  al- 
s-*:^S'l(-  1   are  (Icarly  recoverabln.'' 

■^'"^S^''''  i'^.  ^^^^'  ^^^^  ^^  ^^^'  ^^^  damages  are  suffered  by  the  owner 
'^■|j|>r,-'of^'the  property,  are  specially  alleged  and  found,  and  can  be 


r^j^f^^?eaMlyrand>  uefiintely  computed,  being  the  actual  money  paid 

^tv^v**'' 6u£;"arid*-t'he- value  of  his  time  lost  on  ; 

L'ii^rf^'^^-geni'Orof  the  defendant.     This  is  clearb 

r''>y?^%.i?,!'ql'i'ivfgeV  ".The,  opinion  of  the  court  also  ( 

c  "V'ii;^;-'-]ial?e,C6rporations, -sec; '983.     That  section  is 

^C4'^ClV^?*aP'PliP-'^'-tb  tlio-caso'at  b.ii.   'In  section  980, 

-r-i^^lf-l'v't^lie.riearn'    ■  '■         -:  "For  illustration. 


^--ivS.--*'' 6u£;"arid*-t'he- value  of  his  time  lost  on  account   of   the   ne^rli- 
.T.i,,' — -'.   .e  ii  _    -..r  _.i__;.      mL;_  -•_  -1 -j^fly  gtatcd  In  his  honor's 

cites  Dillon  on  Munici- 

is  not  the  one  that 

which  does  apply, 

if  a  city  neglects 

^^v'ii''  'i''-^''"    '^  "'^"''  ^^"^  sewers  to  be  kept  free  from  ob- 

J*i'^  '  "  a  person  who  has  an  interest  in 

'■"'"j"  e  ol'-that-'dutv,  it  is  liable,  as  we  shall  see,  to 

fi^^^'-  ^i^'H' damages^  thereby  occasioned."     The  it^ilics 

v.".  or.  ,.iThe  cases  of  Mcllhenney  v.  City 

'  V-  '    f'    1  "•    ?7  S.  E.  187,  relating  to  the 

\.  '  'I'terson  v.  Wilmington,  130 

\   ^  nil  to  the  fire  department,  are 

,  ,"•  "-.thecase  at  bar.     In  this  case 

=?:  '  . '  caused  .by  the   active  negligence 
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of  the  defendant's  officers  and  agents  in  diverting  "water  by 
means  of  a  ditch,  and  then  permitting  this  ditch  to  be  ob- 
structed not  only  with  sand,  but  with  "dead  cats,  chickens, 
pigs,  and  other  dead  animals."  This  seems  to  me  gross  negli- 
gence, which  is  clearly  actionable.  It  is  true  the  town  au- 
thorities might  be  indict-ed  either  as  at  common  law  for  main- 
taining a  public  nuisance,  or  for  neglect  of  duty  under  the 
code:  State  v.  Hawkins,  77  N.  C.  494;  State  v.  Hatch,  116  N. 
C.  1003,  21  S.  E.  430;  State  v.  Dickson,  124  N.  C.  871,  32 
S.  E.  961.  But  there  are  very  few  private  citizens,  and  espe- 
cially those  dependent  upon  their  daily  labor,  willing  to  un- 
dergo the  trouble,  expense,  and  possible  danger  of  antagoniz- 
ing the  governing  body  of  a  municipality.  Moreover,  such  a 
course,  while  perhaps  beneficial  to  the  community,  would  not 
afford  any  personal  compensation  for  the  injuries  received. 
As  I  see  no  error  in  the  trial  of  the  case,  I  must  dissent  from 
the  opinion  of  the  court. 


A  City  is  Liable  for  injuries  to  property  caused  by  defective  or 
inadequate  sewers:  Brunswick  v.  Tucker,  103  Ga.  233,  68  Am.  St. 
Rep.  92,  29  S.  E.  701;  Clay  v.  St.  Albans,  43  W.  Va.  539,  G4  Am. 
St.  Rep.  883,  27  S.  E.  368;  Judd  v.  Hartford.  72  Conn.  350,  77  Am. 
St.  Rep.  312,  44  Atl.  510;  King  v.  Granger.  21  R.  I.  93,  79  Am.  St. 
Rep.  779,  41  Atl.  1012;  monographic  note  to  Clialkley  v.  Richmond, 
29  Am.  St.  Rep.  737-744.  And  it  ha^  been  held  that  damages 
recoverable  for  its  negligence  in  respect  to  sewers  may  include 
compensation  for  injuries  to  the  plaintiff's  liealth  and  business,  as 
well  as  injury  to  his  property:  Allen  v.  Boston,  159  Mass.  324,  38 
Am.  St.  Rep.  423,  34  N.  E.  519.  See.  in  this  connection,  Rhobidas 
v.  Concord,  70  N.  H.  90,  47  Atl.  82.  85  Am.  St  Rep.  604,  and  cases 
cited  in  the  cross-reference  note  thereto. 


EETGER  v.  WORTH. 

[130  N.  C.  208,  41  S.  E.  377.1 

WARRANTY  OF  SALE.  WH.\T  IS.— A  sale  of  rice  pursuant 
to  an  advertisement  in  a  newspaper  and  the  representations  made 
by  the  vendor  that  it  was  good  seed  rice  is  a  warranty,  on  which 
he  is  liable  if  the  rice  will  not  sprout,     (p.  860.) 

Action  by  Reiger  against  the  Worth  Company.     Verdict  and 
judgment  lor  the  plaintiff,  the  defendant  appealed. 

E.  K.  Ryan,  for  the  plaintiff. 

Bellamy  &  Peschau.  for  the  defendant. 

Am.   St.    Rep.,   Vol.    LXXXIX.— 55 


buo  -'^  ]'  ■  Ami  ui-  \     ^  1  \  1 1:  Ki:roRTS,  Vol.  89.     [N.  Carolina, 

"/i? /V^^-^H'^'1"'H)^IEUY,  J.  The  defciulant  company  ofTcred 
.'rl'-'J-f  '  -  '      w  hnington  ncwspajiers  a  quantity  of  rice,  rcpre- 

I'l'X'  llent  soed-rice,  and  the  plaintiff  having  seen 

<<,->.Ts.;.  Vln  '  .1  '\i  rtiscmcnt,  called  at  the  conipanv's  place  of  business. 
<|;^'^-^"''iuiil  MlKT  looking  at  the  rice  to  see  if  there  was  any  of  a  red 
j}j'|s...jJ4^V{il or' amongst  it,  and  finding  none,  purchased  one  hundred  and 


'^?'^-*i^?ii'^}l?t^H''^?P'^^'i^^'^  ^gcnt  admitted  on  the  trial  that  the  rice  was 
*t!^"^?w\',^.^^^^tiVf'4'^  excellent  seed-rice,  and  at  the  time  of  the  sale  to 
r-^^^^^pie\plainti'ff  ;he  majdQ  tlie  representation' to  the  plaintiff  that  it 
';,^5^4/&»Avas*.g'ood-'-s'o(Ml-ri('e.  and  tliat  it  was  known  that  the  plaintiff 
^^^'t'^^-jwi-he'd^o.  bi'n  it  tojilant.^     The  rice  failed  to  sprout  after  it  was 

*'#^^^?^J^-?9lf^/i'X^^^^^^  ^^^^   ^^^®  plaintiff  brought  this 

■■^ii^^t^cjTon^y.fe^recW^r  ,darnage<  ^alleging  that  the  representations 
^^^^i'nadeUiv^-tire  conipan\'s  airent  constituted  a  warranty  that  the 
:\#5Jis*v'""iJ-i''^Pf»\^^^^^  g(H)d^,st'od-rice.  and  would  germinate  ii  properly 
t'?f«%<^P%Ti'tcd;"anil  (jiltixaiod.  ,  That  i^;  the'  main  question  involved. 
C<.!.*^»''^-'WeVe''uie''ri,  pH -I  nt  in  in-  Tn.ulo  In  ilie  defendant  merely  affir- 
''§|f\^.,ii^  ~  '  (ir  did  l]i('\  cnn^titute  a  waranty ?     The 

4^^"'!/'<^'  ^\'T^.   th.it 'whether  the  words  were  a 

'S'^^^t^'wafi  11  "11  to'he"  submitted    to    the    iurv 

"u?^<i^i»?^ip-on  II  ■'  dant  m  making  the  reproscnta- 

&i^«r^-j^tipri=;  ^'^T'  -'^  oxidenne  to  the  effect  that 

'^x^^td$^<  'C''  from  red  rice,  and  of 

^oif^^-h/^i  "■      ■'    '    II''  evid(mce  also  was  that  if 

^jf^Sf^l^  \^^  Tiot  cfond  seed-rice.     His    honor    m- 

mf^^'  '  ^   that  the  defendant's  rep- 

^%VlfelT'  'v,  and    that    they    should 

"^t^t^C'l  Yo?."     We  think  there  was 

I'JJ^I^  ''"'^  ^'-  '^^'llf'r,  104  N.  C.  5S2, 

"""      d^  t  to  icll  and  deliver  a  quantity 

e"  average  irrade  of  middling," 
MPMM^'  '*  I  1    .-     I      ^  :']n\\:  middling"  and  nice  good 

Et^'f  -'■  '  ''Kibj'''p  imt  Jiijd, 'hat  those  words  cnnsti- 

^iM^M^'  '    "^"'   "  "  'I'luld  be  in    fact    of    that 

V'^t^fi"'  '<  cording:  to  any  particular 

mWx^^  '  f"'  fiMrod   with   approval   to 

t:C%'l,    ,       ••       '.'*.        %  C.  3-.>3.  in  which  the  fol- 

>5^Sjv:f  "^^^  '-     ■•'  '       -'  V.  .Tust,  L.  E.  3  Q.  B. 

$\t^^-i|j  of  goods  by  a  par- 


'jli  ..tilet  r'.'jl?.',-^  .1--,. 
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ticular  description,  whether  the  vendee  is  able  to  inspect  them 
or  not,  it  is  an  implied  term  of  the  contract  that  they  shall 
reasonably  answer  such  description,  and  if  they  do  not  it  is  un- 
necessary to  put  any  other  question  to  the  jur}-."     "It  is  not 
meant,"  said  the  court,  "that  words  of  description  are  always 
a  warranty.     But  the  cases  in  which  that  is  held  have  some- 
thing special  to  take  them  out  of  the  rule,  and  to  show  tliat  in 
those  cases  it  was  not  so  intended."     We  see  nothing  in  this 
case  which  forms  an    exception  ^"^^  to    the    rule.     The    first 
error  alleged  by  the  defendant  is  not  in  the   case   on   appeal. 
'The  testimony  of  the  witnesses  which  was  objected  to  nowhere 
appear  in  the  record,  but,  on  the  contrary,  the  question  put  to 
the  witness  was  not  allowed  by  the  court.     And  the  second  ex- 
ception stands  on  the  same  footing.     It  is  an  exception  to  the 
testimony  of  Joseph  Gay.  and  in  the  case  made  out  by  his  honor 
no  such  witness  was  examined.     The  defendant's  third,  fourth, 
iifth,  sixth,  and  seventh  exceptions  bear  upon  the  question  we 
have  already  discussed,  and  they  are  against  the  defendant. 
Prayers  4  and  5  constituted  the  defendant's  eighth  and  ninth 
exceptions,  and  they  were  substantially    given.     The    defend- 
ant's tenth  exception  was  made  to  the  refusal  of  his  honor  to 
instruct  the  jury  that  if  they  should  find  from  the  evidence 
ihat  the  plaintiff  was  a  rice-planter  of  experience  and  knowl- 
edge, and  that  his  information  and  knowledge  of  the  quality 
■of  seed-rice  was  superior  to  that    of    the    defendant,  and    the 
plaintiff  bought  the  rice  after  a  thorough  examination  of  the 
same,  and  that  the  defendant  did  not  know  that  the  seed  were 
■defective  and  would  not  sprout,  the  plaintiff  cannot  recover, 
and  they  should  answer  the  second  issue  "No."     The  exception 
is  without  merit,  and  for  the  reasons  we  have  already  given  in 
this  opinion. 
No  error. 


Sale — Warranty.— No  particular  form  of  expression  or  words  is 
noeossary  to  make  an  express  contract  of  warranty,  and  tln^  word 
"\yarranty"  is  not  necessary  to  it.  If  a  purchaser  calls  at  a  store 
for  rape  seed,  of  wliicli  he  is  i.cnorant.  and  wild  mustard  seed  i*? 
sold  him  for  rape  seed,  the  vendor  is  liable  in  damages  for  a 
breach  of  warranty:  Hoffman  v.  Dixon,  105  Wis.  31."),  70  Am.  St. 
Rep.  91t5,  81  N.  W.  401.  Compare  Columbian  etc.  Co.  v.  Douphis, 
SI  iNId.  44.  57  Am.  St.  Rep.  3<)2,  .34  Atl.  1118.  As  to  the  measure  of 
damages  in  such  cases,  see  Ileilman  v.  Pruyn.  122  Mich.  301.  80 
Am.  St.  Rep.  570.  SI  N.  W.  07;  Reiger  v.  Worth.  127  N.  C.  230.  SO 
Am.  St.  Rep.  708.  37  S.  E.  217.  A  warranty  that  a  chattel  is  fit 
for  a  particular  use  ordinarily  is  implied  when  it  is  sold  for  such 
use:  Beats  v.  Olmstead.  24  Vt.  114,  .".8  Am.  Dec.  l.")0;  Merchants' 
otc.  Bank  V.  Fraze,  9  Ind.  App.  IC.l,  53  Am.  St.  Rep.  341,  SG  N.  E. 
378. 
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IV'rniLLirs  v.  postal  teleoeapit  cable  company. 

'-'■/a'X)  ,/-*--    '      ...  [130  N.  C.  513,  41  S.   E.  1022.] 

*^  v%'^^-/^--r(>\^'i  rrrTiONAL   law.— rnivATE   property   can- 

',t;%N(lT  JU:  TAK1:N  for  a  public  V»E,  either  directly  or  in- 
i^;?j'«'*'^rdirectly,  r  ^\  ithout  compensation,  thoujrh  there  is  no  clause  in  the 
';\j^j,'\-'!^coiK{itution  of  the -^  state  expressly  forbiddinj,'  it.  Such  taking  is 
■'"'''  'iii"'"l'''' <1  ''.V  tlio  fourteenth  amendment  to  the  constitution  of  the 

I'Tiit"!  St  it_(  V      (p.  870.) 

,.,.;v'":^ "/'>"'     l''Mi<r:NT  DOMAIN.— Tlir  CR  \NT  BY  CONGRESS  OF  A 
4S^4j€1('\i  r  <>!'  WAY  FOR  A  TELi;( Ji; Al'll  LINE  does  not  relieve  the 


!  ,.^/.',  \<j|'ii<  c. of.  tlio  duty  of  making  compensation, for  private  property  en 
-^Jf/'^y-'.^t'icd.upon  and  u'^ed  by  It  for  sucli  line.     (p.  871.) 


\N    ADDITIONAL    SERVITUDE  IS 

g_~«!^^j.:^i  L  xj^^i.i'    !..>  MiM-  v»jii.->ii  m.tion   and   nianitonance  on   the   rii,'ht  of 

^/^jjSj*  ^^  J^ 'Vil-'ii    railroad  „of'  a   ti^lcL'raph    ]wv   in   no  way   connected   with 

""in  ji  Ki.ul,  and, the  owner  of  tlie  land  o\er  which  the  right  of  way 

a^dditioiial  compensation  from  the  telegraph 


^^^S^C7^^''l  N  UNT.  DOMAIN.- 
.'^!ji>U'^irOSi:i>   1>.\  .the  con.struc 
'J^^^'i-'j'  ^^  J  N  'V 1 1"  a    ra i  1  roa d  „ o f  ; 
l^lt^,"' vr'^iu  jij(i_.ul,  and, the  owi 
''i^f »^<*f»if\ti.;iHN'  "is^  entitled  to  ' 
."jlt^^-'^coTporraibii.-'  (p'  872. )v  ~ 


i-ty 
for 
^rtlie •"use"  ofCli'is"  property;by  , a' 'telegraph  corporation  for  the  purpose 
'  .S*j4^.of'^const'ni<  HiiLT  .iiid  inaintainiiii,'  its  hue.     (p.*  873.) 

ri/"'^<'-VEM'i\rN  I'  DOMAIN— rK()Ci:i:i»iN(;s    in,    when^   not 

^    ',*■  T'X<'"'I  1  SIX  1'  —  \   land  owner  iim\    ni.iiiit.iiii  an  equitable  action  to 

'     'j,^' V  ' '''" '"  •  "I'll"' "^■itioii   for  iii(>ii(it\    t.ik(ii   for.  and  used  by,  a  tele- 

"s,*'?,^''''!'''   '<"!'<"  itmn,   and   is   not  n'>-tii(tcd   to   the   condemnation   pro- 

Sf]    *  ( ('(  (liiii;^  pii>\iilt(i  b\.tlie  code  of  North  C.irolina.  where  such  cor- 

.'-.v^^Ss'*".  I'lOKitiMii  (Iiv(  s  not  inline  linn  a  i>.n-1\   to  such  proceeding,     (p.  873.) 

'  5^"^  /\     .  TMiM  \  1'  iM)M  \i\  •  Ki(.irr  or  vendee  of  lands  to 

;>£S>r-?,-Kl.('(»\  l.i:  (  OM  i'i;\s  \  1  ION  — It  a  telegraph  corporation  enters 
i'^'tv'^'! '''-'' '-'''''''  '""^  ( iiii--ti  IK  t.,  and  sub'<e(iuently  maintains  its  line,  the 
^-sij^-^Von,],  ",.•  ,,f- tluMaiul.  after  such  entry  and  construction,  may  niain- 
^"^^ '- t  I  n""  m"'.'!  n'ou   to  recover    compear  it  ion     for    its    continued     use. 

'f^}>^''y''\U~j  ^^I^I^N.T>:DO^I'.\I^     vsmssment    of    permanent 

'i^.o''>;'Ji^  ^I  \"' ' '  '^'''  '^f  ;i  t(  Ic^'r.rpli  (  oi  ii(M  atioii,  \\  ithout  lirst  obtaining  the 

''^--'"-  'i  -'I'll    t  uiion   tilt'  l.tiiil-.  of  a   pri\ate  proprietor  and 

»/K''^ ''''"' "''  "'"'"   '<^"l'iie   thncon,   he  or   his  successor  iu 

.^'  '"*'•/  ,  „r  I  ■  .-  :  nit  iMi  action  against  it  for  the 
.''?'-''                     ...... 


nf,ol  'I  _'  -      ip    875.) 


^tal  Telcf]jrapli  Cable  Com- 
ihe  ajipropriation  by  it  of 

{p'\S\         '   '-     ';  ',' ^i,'/''r 'i!"  1  ort  cliuff  and  maintainiEg 

■'■•^{'r'*«,a-  ^^^        ^^     ^■•'"'\  v'U''  '  ''   '\  bich  the  line  was  con- 

%'Jf'>^   ^'_    ',',"'    ^'      '^'  toii:,  t 'OS  of  the  North  Car- 

t'^    ( liarter.     The  de- 

luarv,   1900.  and   con- 

.•.,_/  '     npnn  the  ricfht  of  way 

■\      -.     -  ,^_^         ,.^       _.         n  uiit  had,  as  against  the- 
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railway  company,  acquired  the  right  to  construct  such  line  by 
condemnation  proceedings  to  which  neither  the  plaintill'  nor 
his  predecessors  in  interest  were  parties.  The  plaintitl"s  title 
was  acquired  in  May,  IDOO.  Judgment  for  the  plaintiff  and  the 
■defendant  appealed. 

E.  E.  liaper,  for  the  plaintiff. 

J.  K.  Mcintosh,  F.  H.  Busb.ee,  and  Walser  &  Walser,  for  the 

■defendant. 

^^^  DOUGLAS,  J.  The  sole  purpose  of  this  action  is  to  re- 
cover compensation  for  the  appropriation  of  the  plaintiff's 
property  by  the  defendant  under  the  color  of  eminent  domain. 
The  plaintiff  does  not  seek  to  eject  the  defendant,  nor  to  inter- 
fere in  the  slightest  degree  with  the  fullest  enjoyment  of  the 
easement  it  claims.  He  does  not  threaten  or  intend  to  annoy 
the  defendant  by  a  multiplicity  of  suits,  but,  on  the  contrary, 
lie  asks  the  court,  in  the  exercise  of  its  equitable  jurisdiction, 
to  award  him  such  permanent  damages  as  will  compensate  him 
for  the  appropriation  of  the  easement.  This  being  done,  the 
■defendant  ceases  to  be  a  trespasser,  and  will  thereafter  remain 
in  the  lawful  enjoyment  of  the  easement  thus  acquired.  There 
is,  therefore,  no  question  as  to  whether  the  defendant  shall  have 
the  easement,  hut  simply  whether  he  shall  pay  for  it.  There 
is  no  pretense  that  the  plaintiff,  or  any  former  owner  of  the 
land,  has  received  any  compensation  whatever,  or  that  any 
agreement,  or  attempt  to  agree,  with  such  owner  was  ever  made 
by  the  defendant,  as  required  by  sections  1943  and  2010  of  the 
code. 

It  is  so  well  settled  that  private  property  cannot  be  taken 
•directly  or  indirectly,  even  for  a  public  purpose,  without  just 
compensation,  that  it  seems  a  work  of  supererogation  even  to 
restate  the  principle:  Ealeigh  etc.  E.  E.  Co.  v.  Davis,  19  X.  C. 
451;  State  v.  Glen,  52  N.  C.  321;  Cornelius  v.  Glen,  52  X.  C. 
512;  Johnston  v.  Eank-in,  70  X.  C.  550;  Staton  v.  Norfolk  etc. 
E.  E.  Co.,  Ill  X.  C.  278,  16  S.  E.  181. 

In  Johnston  v.  Eankin,  70  X.  C.  555,  this  court  says:  *''Xot- 
withstanding  there  is  no  clause  in  the  constitution  of  Xorth 
Carolina  which  expressly  prohibits  private  property  from  being 
taken  for  public  use  without  compensation,  and  although  the 
clause  to  that  effect  in  the  constitution  of  the  ^^^  United 
States  applies  only  to  acts  by  the  United  States,  and  not  to  the 
government  of  the  state,  yet  the  principle  is  so  groundt^d  in 
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1  11  I-  iH'\cr  been  denied  to  be  a  part  of  the 

, ',  c  .'  id  judge  who  wrote  tliat  opinion  was  correct  in 

' 'i%  ;-■       ,  I'l.'   filth  amendment  to  the  constitution  of  the 

,>*f^,rri;    1  "^  winch  he  evidently  referred,  was  a  restriction. 

'l'""'^  oi'l^iifi'  !i  lie  ])ii\\er  of  the  United  States,  and  not  that  of  the 
j;^*Vv>f'U^\>*'  I't  ho  ovedooked  the  fourteenth  amendment,  then  of 
P/^iffcdli' I   1  p,  under  which  it  has  been  expressly  held  that  a 

^V 'j^^st'a-te  eaiiiioL  appropriate  private  property  to  public  use  without 
.^t'^'l-'componsatjon--:  Chicago  etc.  "R.-R.To.'v.  Cliicago,  IGG  U.  S.  226, 
i*rS<Sl7lSuV.  Ct.  Rep.  dSl.  In  tbat  ca<e  the  court  savs,  on  page 
y,f  •  s*|^23r)e''"Jiut'~if.  as  this  court  ha^^  adjudged,  a  legislative  enact- 
^4^?ine'nt,'assinning  arltitrarily  to  take  the  property  of  one  individ- 
''^:,f;J?'ual;>  a'nd'give  it  to  another  indi\idual,  would  not  be  due  })rocess- 
^^v}?^>ot:]aV'as"  enjoined  by  the  fourteenth  amendment,  it  must  be  that 
'5V»klfetlie'''f(-Mlinri'in'ent  of  due  proces-^  of  law  in  that  amendment  is 
^4c<ai^RR'i*^t''J-P  to  .the  direct  appropriation  by  the  state  to  public  use 
^^lyd^'^jvii'H'outVconipe'risation'^of  the  private  property  of  the  citi- 

be  a  form  of  procedure  to  be 


fSf^zen.  '  ThVle'gisiature  may  prescrih 
V{*^1,,6"u?'erved.  in  "the  taking^ of  privnt^". 


.  ^, „  ™ ^,„^  ,. .property  for  public  use,  but 

f^^; it*.is'n'ptTd"iie<proces's  ofiaw  if  provi-ion,be  not  made  for  compen- 
"""■'iCsatibn.'t'^^Nofice -to^the^  owner  to  appear  in  some  judicial  tri- 
'."^.bunal  ahd'\«H?)w  cause' why  his  property  shall  not  be  taken  for 
"/^i^'public'use  without  compen-ation  would  be  a  mockery  of  justice. 
^'^'Pue  process  of  law  as  applied  to  judicial- proceedings  instituted. 
■:";?^^'^forfhe" taking  of  priCate'propei ty  for  public  use  means,  there- 
!^^'4'*^'f'ofe,^  such  process  as  lei  'un  /  ^  tln'  right  of  the  owner  to  be 
j^4;>4v,:comj)en<a'te(r  if''his  pr()i)erty  be  wie-ted  from  him  and  trans- 
;^,4^;'ref.rlHK!tor^^  f()rm  of  the  proceeding  insti- 

?i',  ,>dii'tcd^a%ai-nst  the'0\\'nor,  even  if  he  be  admitted  to  defend,  can- 
"'» !^^-ri'otV6on\crt;  thle''--prdces^  used^into  due  process  of  law.  if  the 
**''JfMnp£p«Ni'r-y^'fcsiilt*b^^^^      deprive  him  of  his  property  without  com- 

f'ir'-f'l^'"  \-.''  n.^tlio  court^'s'iv^  on  page  23  J  :  "But  a  state  may  not 
H*S>^-'>' '  "^^^ '''  "''^  'i'-:' u<  i( -.  di-rejaid  the  prohibition  of  the  four- 
•.,-.f,^^'  '  '  '  '*  I  t-.-,'jn'ilici  il  autliorities  may  keep  within 

^^y§>^  .""  IMe-cri'iincr  form^  of  procedure  in  the 

y»|,f  I-  ii^teie^tcd  the  fidlest  opportunity 

T'l,,,  .fii'i^-its  final  action  would  be 


fn   determining  what  is 

'.<^^   >  '      '"'  ^'■'^'^   ^"  substance,  not  to- 

i|(^;  '1^  '    f  'iirtfMMith  amendment,  has 

^^iiJ  ''Miu- process  of  law  wliich,  by 


':'»-^\ 
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its  own  legislation,  it  chooses  to  declare  such?  To  afTirni  this 
is  to  hold  that  the  prohibition  to  the  states  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private  rights  is  alTccted 
under  the  forms  of  state  legislation' ":  Citing  Davidson  v.  Xew 
Orleans,  96  U.  S.  97,  102. 

Tt  is  well  settled  that  the  denial  of  an  adequate  remedy  for 
enforcing  the  right  is  the  denial  of  the  right  itself,  and  the 
adequacy  of  the  remedy  must  be  determined  by  its  practical 
results. 

In  Henderson  v.  Mayor,  02  U.  S.  250,  the  court  says:  "In 
whatever  language  a  statute  may  be  framed,  its  purpose  and  its 
constitutional  validity  must  be  detennined  by  its  natural  and 
reasonable  effect." 

In  Simon  v.  Craft,  182  U.  S.  427,  43G,  21  Sup.  Ct.  Rrp.  83G, 
the  court  says:  "The  essential  elements  of  due  process  of  law 
are  notice  and  opportunity  to  defend.  In  determining  whether 
such  rights  were  denied,  we  are  governed  by  the  substance  of 
things,  and  not  by  mere  form." 

These  federal  citations  become  the  more  important  in  view 
of  the  defendant's  claim  to  its  right  of  way  by  virtue  of  it^ 
acceptance  of  the  provisions  of  an  act  of  Congress  entitled, 
"An  act  to  aid  in  the  construction  of  telegraphs  and  secure  to 
the  government  the  use  of  the  same  for  postal,  military  and 
^^^  other  purposes,"  approved  July  24,  1860,  For  this  conten- 
tion it  relies  on  the  case  of  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1.  Bearing  in  mind  that  the  question  be- 
fore us  is,  not  whether  the  defendant  shall  have  its  right  of 
way,  but  whether  it  shall  pay  for  it,  the  case  it  cites  becomes 
an  authority  against  it.  That  court,  construing  the  act.  says, 
on  page  11 :  "It  gives  no  foreign  corporation  the  right  to  en- 
ter upon  private  property  without  the  consent  of  the  owner  and 
erect  the  necessary  structures  for  its  business;  but  it  does  pro- 
-vide  that,  whenever  the  consent  of  the  owner  is  obtained,  no 
state  legislation  shall  prevent  the  occupation  of  postroads  for 
telegraph  purposes  by  such  corporations  as  are  willing  to  avail 
themselves  of  its  privileges."  And  again,  on  page  12,  the  court 
says:  "No  question  arises  as  to  the  authority  of  Congress  to 
provide  for  the  appropriation  of  private  property  to  the  uses 
of  the  telegraph,  for  no  such  attempt  has  been  made.  The  use 
of  public  property  alone  is  granted.  If  private  property  is  re- 
quired, it  must,  so  far  as  the  present  legislation  is  concerned, 
be  obtained  by  private  arrangement  with  its  owner.  Xo  com- 
pulsory proceedings  are  authorized.     State  sovereignty  under 


r:-3  ^>  \        I  vTr  Reports,  Vol.  89.     [N".  Carolina, 

not  iniurfeied  willi.     Only  national  privi- 

)  '"c,  ,1  (lu>.claimer  should  seem  to  settle  the  question, 

"'  .  ,  a-' I  .    '  i~'^n  and  authority  we  concur  in  the  effect  of  the 

'•^f'Ai-'%  ^''  '•'  1  il  '1'  1 1-  '^'1-  that  the  act  of  Confrress  referred  to  gives  the 
>.'"^^-\(](^Ji  ii'',\nt  no  ri<;;ht  to  any  part  of  the  land  of  the  plaintiff,  or 
i*''' -.■*'■?•  io^  a nv.u,-'o  tli-n^in:  Atlantic  otc  Trl.  Co.  v.  Chicago  etc,  IkV. 
r^p|f2TCp.';/r)'Bi'-<..  r>^.  Fed.  Cas.  X  .  I'  ,3:  \Yestern  Union  Tel.  Co. 
i-^i^r^fv/^VHUTiran -1  nion  Tel.  Co.,  0  T-i^^  :2,  Fed.  Cas.  No.  17,444. 
"*>^*:*'vv.',^jThe  .dcfriulant  a<rain  confciMU  t  lat  as  its  poles  are  loiiated 
"'•"^V.^f^Ti 'tjieiriglit  of  \va}  of  ih        I'l    nl  (ompany,  that  is,  its  poten- 


^■«^^ij-poncHiriin\thi^ '^^•lc\\.     The  land,  on    which    the    poles  ^^' 
''?f>'*il(s-'situatedvis.,-not  in  the- actual  ])o^-('-^ion   of  the  railroad 

;^!-'.;?Xi-T)'-_ -*  _'^ T   '    _'  a  _      ___ii__   i i /-\  _     1 1    _     ^    _i. _• 


are 

com- 

the  contrary,  it  has 

tiff  and  those  under 

•-"■^-^'^'K9^'C(^4l;'^■^^P]'li?f..^'-•^^^'^  nature'.of  the  easement  acquired  by  rail- 

3^^s'r''0''-^--^''^'^'P'^^^''''^ '^'"'^' r^' ^  oiultMniuiiioTi  procnodings  has  been  too 

:j.,§$^vm  oiiijv?'coh^iih^'i  (1  h\C  ilii-  ( (mrt  t'>-ro(iuire  further  discussion: 

'1liH"Shu>ldC,>v.iXc)rl  "  X.  C.a,  39  S.  E.  582.     In 

;  'fjf  til  '  Mio-(  (1  .1 1   - 1\   ,  nil   ii  i_.     i     l-""'  Y    C,  and  pa2;e  583, 

"V"^^*^''"  "  \\  ih  n  Ujvo  -•'(  ip'^  1^1  1i,m;  !  law  in  this  state, 

.*^C*;<^lc-po  t  'V  .1-  ju  i  I  i.iUcon-truclion  can  settle  a  question,  that  a  rail- 

•,;^^^^<^^road,  ciiinpany  by^  couileinn.iti'm  prore^dings  only  acquires  an 

^^3*fre^^'-(eTneni  upon  .the,  bind  coiuUirn  d,  \\ith  the  right  to  actual 

iWct'^("P'^.?.'''S-'^^l"^,-"^  "^  much  o,nly  thereof  as  is  necessary  for  the  oper- 

'ili'^J%5-at--ion,.ofHdts'road,  and4o  protect  it  against  contingent  damages." 

''^'"^^^J^t  i"^>not'-con't('nd('d  that  the  Y\nc?.  of  the  defendant  are  in  any 

'"'■"''''      '       ''itiab  tov,tbe.-oper,ition  of  the  railroad.     On  the  con- 

•htod''in  tlio.opiniim  of  the  court,  in  the  proceedings 

Mfbinl  ( I  I'l"-  in  liave  acquired  its  easement, 

•npanv  _il(  n  •■-  ,ilio£rether  that  any  benefit  or 

./o.'it  jn  1b(>  cnH'tion  of  the  telegraph  lines, 

,  .^aycr-  that -it  i^  detrimental  to  it  in  the 

.'Vr  '(••ib'o  fS    V.   Southern  Ry.  Co.,  89 

'■-,  it  is  clear  that  the 

(,'1'.  ndant  is  an  additional 

ownor  is  entitled  to  just 

;. !  '  05"' *-'r'f - ""'  ^'-  Chicago  etc,  Ry.  Co.,  6 

'■■•  '""■'  /"'"m'^  .     ,,^         ,_  State,  51  Ohio  St.  348, 

:  in     \in(  T-ii\an  Tel.  Co.  v.  Pearce, 
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71  Md.  535,  18  Atl.  910;  Keasbey  on  Electric  Wires,  sec.  185. 
The  Maryland  case  is  an  able  and  elaborate  discussion  of  t)ie 
entire  question. 

The  kindred  question,  involving  the  same  principle,  of  rail- 
roads upon  streets  is  fully  considered  in  the  well-kno\ni  cases  of 
Story  V.  New  York  Elevated  R.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  14G,  and  Lahr  v.  Xew  York  etc.  Ry.  Co.,  104  X.  Y.  208, 
10  X.  E.  528,  in  which  ^-^  it  was  held  that  the  abutting  own- 
€rs  were  entitled  to  compensation  for  the  additional  burden  im- 
posed upon  the  streets  by  the  elevated  roads.  White  v.  North- 
western etc.  R.  R.  Co.,  113  X.  C.  610,  37  Am.  St.  Rep.  039,  .18 
S.  E.  330,  is  also  a  well-considered  case  in  our  owoi  reports. 

The  plaintiff  was  not  a  party  to  the  condemnation  proceed- 
ings, nor  have  any  proceedings  been  instituted  auainst  him  by 
the  defendant  to  acquire  an  easement  or  any  other  right.  The 
defendant  relies  upon  that  part  of  section  2010  of  the  code 
■which  says :  "And  if  the  use  or  right  sought  be  over  or  upon 
an  easement  or  right  of  way,  it  shall  be  sufficient  to  give  juris- 
diction if  the  person  or  corporation  owning  the  easement  or 
right  of  way  be  made  a  party  defendant."  Here  the  defend- 
ant stops,  but  the  code  immediately  proceeds  to  say:  "Pro- 
vided, that  only  the  interest  of  such  parties  as  are  brought  be- 
fore the  court  shall  be  condemned  in  any  such  proceedings." 
By  the  very  terras  of  the  statute,  the  plaintiff  now  stands  as  if 
no  condemnation  proceedings  had  ever  been  brought. 

Again,  the  defendant  contends  that  the  plaintiff"  should  have 
proceeded  to  have  his  damages  assessed  under  chapter  49  of 
the  code,  but  section  2010  gives  the  right  to  file  a  petition  in 
■condemnation  proceedings  to  the  telegraph  company  alone, 
and,  with  section  2011,  specifically  provides  how  the  proceed- 
ing shall  be  commenced.  Section  2012  evidently  refers  to  the 
proceedings  subsequent  to  the  filing  of  the  petition  and  the 
service  of  the  required  notices.  In  other  words,  it  refers  to  the 
proceedings  after  the  parties  are  all  before  the  court.  This  i-^ 
so  held,  and  we  think  correctly  held,  in  Postal  Tel.  Cable  Co.  v. 
Southern  Ry.  Co.,  89  Fed.  190,  wherein  the  court  says,  on  page 
192:  "Inasmuch  as  section  2010  sets  forth  all  the  necessary 
statements  for  the  petition  of  the  telegraph  company,  and  sec- 
tion 2011  provides  for  its  service,  only  so  much  of  tlie  railroad 
law  as  directs  proceedings  after  the  petition  is  •'^-*^  before  the 

court  is  made  applicable   to   telegraph    companies For 

the  same  reason,  section  1944  cannot  be  made  to  apply  to  tele- 
^aph  companies." 
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^    ''  ' ''       '      '  '    '  fL'iulant  contends  that,  as  the  plaintiff  did  not 

\ 'len  the  poles  were  planted,  he  cannot  recover 

',7^  '''  ation  of  the  easement.     This  point  was  directly 

Vj.,  ^  '  .1  V.  Wilmington  etc.  K.  R.  Co.,  120  N.  C.  498,  2(> 

"^■'"-il  s-'  1  '.  "  I  ision  which  has  since  been  uniformly  followed 

iji^'^  it.     A  subsequent  purclia^er  cannot  recover  for  a 

tf^h-^y;  J ^  ict  of  injury  to  the  land,  as,  for  instance,  the  un- 

.'v'^.'-law  li'il' ( u'tiinLT  down  of  trees;  hut  if  the  trespasser  unlawfully 

'^^l.T^'^u  m.ini-  u])on  the  land  after  the  sale,  or  returns  and  carries  away 

r!??v^'sthV  trto<,  lie  becomes  liable  to  the  then  owner,  in  the  first  ca?^e 

^^{f^^^^^as/for'alcontiiuuniz  tre=:pass,  and  in  the  latter  for  a  fresh  injury. 

!|yi''^^^Kf',iCin' addition  to  this,  tlie  trespasser  seeks  to  "acquire  the  right 

^iV:4ibt;rcniain.' lie  can  do  so  only  by  the  consent  of  the  owner  or 

'S4  i  V,iirid('r  .the  piiiuiiile  of  (Miiiinn*   domain.     This  is  not  the  per- 

^^:&^y;j-pch\ttibhj^of  a'"  wionj.   li  it    t'l^'  hwful  acquisition   ot  a  rights 

'*||?i?$S:h'cl?tlt"ef.jdSnia'go--  iiii  iilent  tliorcto  must  be  paid  to  the  OA\Tier 

^'!^V,fiotn"-jrh'nm 'the  rjg'it'is'abquirt  d.     Aside  from  this  action,  the 

^^^dc'f-olVdant-']ia=;  .-aninirod'ho  easi  ment  whatever  as  against  the 

sement.  now,  it  must  pay  the 
say  that  one  may  acquire  an 
airi  milawful  entry,  is  an  at- 
ine  of  sfjiiatter  sovereignty  to  an 
''■.%>i  extreme  vl  v  iinablp,to  concede:  Livermon  v. 

.5t^{"^Eoarioko'et.     i;    i;    (     .  l'".»  X.  C.  3.'.  1  ]  S.  E.  534,  114  N".  a 
t-r&%Ca2.  19  S.  E.  t;i. 

,^!$h^'''':   Tii.tbo  rn-r.  ,\\'\  r.  'b"  =i'V  i^-ne  of  permanent  dama!res  wa? 
4,f,i^//y,  ''"''<  V^^  it-is  evident  the  parties  in- 

'|^r>'>v\tc  li      .  iihl  .-0  end  if  the  plaintiff  could  main- 

}.'  'i1t'*p'T^'-''^^'-i\'^  ^P  material  error  in  the  admission  of 

%:  "^'^H  J'*  TTce.-i-'''.---'- '  V    " ',  -'''"- 

'.'>45f*^;;;'y'^lii^>'ca'^p  dofi-n'ot  como  inliT  tlie  act  of  1895,  chapter  2?!, 
''V-'C^'-^^'^Ui,  /I'iV"  """-'' '   '''~  /rn,Kl<,  but  we  think  that  porma- 

1;'4;^,>&Vnlt''-.\'^7-"'''  'VMod  in  thi<  action,  and  the  ea?e- 

^.-^'j^f^'c^f^fij'  '  •■  fbe  principle  enunciated  in  TJid- 

•    118  X.  C.  996,  24  S.  E.  730. 

;•.  \orfolk  etc.  R.  E.  Co.,  12(> 

'•  '"Kailroads  are  qua=i  public 

_-/\.-\  '  public  duties,  which  in 

"'"    ' '-  the  power  of  eminent  do- 

■  itli  practical  unanimity,  have 

tion  by  the  allowance  of 

dcndin?    case    upon    thi<; 

•,rt.J,v^K.  ]]:('•'..  118  X.  C.  990,  24 
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S.  E.  730,  where,  apparently  for  the  fir:^t  time  in  tliis  slate,  the 
rule  is  distinctly  enunciated  and  defined.  It  is  furtlier  de- 
veloped and  affirmed  in  Parker  v.  Norfolk  etc.  R.  R.  Co.,  119  X. 
C.  677,  25  S.  E.  722;  Beach  v.  Wilmington  etc.  R.  R.  Co.,  120  N. 
C.  498,  2G  S.  E.  703  ;  Nichols  v.  NorfoJk  etc.  R.  R.  Co.,  120  N.  C. 
495,  26  S.  E.  643;  Hocutt  v.  Wilmington  etc.  R.  R. Co.,  124  N.  C. 
214,  32  S.  E.  681.  The  provision  in  the  act  of  1895  incidentally 
providing  for  a  statutory  easement,  rather  by  implication  than 
direct  terms,  seems  to  us  to  be  in  effect  but  liitle  more  tlian  a 
legislative  affirmation  of  the  rule  already  enunciated  in  other 
jurisdictions  and  adopted  in  Ridley's  case,  which  was  decided 
a  year  after  the  act  was  passed." 

A  parity  of  reasoning  would  extend  this  principle  to  tele- 
graph companies,  as  it  has  already  been  extended  to  water  com- 
panies in  Ceer  v.  Dunham  Water  Co.,  127  N.  C.  349,  37  S.  E. 
474.  In  that  case  the  court  says,  on  page  354,  127  N.  C  and 
page  476,  37  S.  E. :  ''Although  not  a  railroad  company,  we  think 
that  the  defendant  is  a  quasi  public  corporation  in  its  fullest 
sense,  and  that  neither  the  public  interest  nor  the  public  safety 
would  permit  its  abatement  as  a  nuisance.  We  see  no  reason 
why  permanent  damages  cannot  be  assessed  under  the  general 
principles  in  equity,  and,  in  fact,  we  do  not  understand  that 
this  right  is  questioned  by  either  party.  The  awarding  such 
permanent  damages  is  equivalent  to  the  acquisition  of  an  ease- 
ment by  condemnation.'* 

^^^  The  refusal  of  the  court  below  to  set  aside  the  verdict  on 
account  of  excessive  damages  cannot  be  reviewed  in  this  court : 
Goodson  V.  Mullen,  92  N.  C.  211;  Edwards  v.  Phifer,  120  N.  C. 
405,  27  S.  E.  79 ;  Norton  v.  North  Carolina  R.  R.  Co.,  122  N.  C. 
910,  29  S.  E.  886. 

In  its  answer,  the  defendant  alleges  "that  the  defendant  is 
an  interstate  telegraph  company,  and  all  its  lines  in  the  state 
of  North  Carolina  are  engaged  in  interstate  commerce,  by 
their  connection  with  other  lines  of  said  company,  extending 
to  and  through  all  of  the  states  of  the  Union,  and  the  princi- 
pal towns  and  cities  therein,  and  cable  lines  ext<^nding  across 
the  Atlantic  Ocean  into  the  principal  cities  of  all  the  nations 
of  the  earth."  We  do  not  know  that  we  fully  compreliond 
the  extent  of  this  allegation,  but  we  can  perliaps  do  no  lietter 
than  to  quote  the  words  of  Judge  Simonton  in  Postal  Tel.  Cable 
Co.  V.  Southern  Ry.  Co.,  89  Fed.  192,  as  follows:  "It  is  true- 
that  the  purposes  of  the  petitioner  are  greatly  for  the  public 
benefit,  that  it  is  an  important  factor  in  interstate  commerce^ 
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'\ -^  -f '"r.  '     _,  ,,wc — and  a    most    valuable    agent — in  inter- 

",:  {  -  e,  and  that  it  is  of  most  essential  service  to  the 

*  l^''^  "          lime  of  peace  and   to  the   fro\ernment  in  time  of 

^K  "■'"/^''^^  tiie  underlying  propo.-ition  in  our  civilization  and 

>«j5.f'  1  '  n  lihertv  is  the  protection  of  the  citizen  in  the 

'^''''  "  .  -  person  and  in  the  undisturbed  enjoyment  of  his 

f?^)'.4v-'-ij'  \i'd  when  he  is  called  upon  to  surrender  that  prop- 

'^1 ',/ vT')' '  I \.  1^  wdl  for  a  public  purpose,  he  is  entitled  to  all 


H*^%tli;'  sa.  -  .  .i  Is  which  the  law  ha^  thrown  around  the  exercise 
5'-'v' *l*'i(?^>.'P^^'' ^'''- ''''''^^^^"^''''  though  wholesome,  right  of  eminent  do- 
i^"^''^mainu,"r  In   the  absence    of  material    error,  the    judgment  ia 


'^'^\iR'''**''"^IontgoraerY,  J.,  di=;scnts. 


'I^Sv^^<'t''^°V°®'^C'-'^°"^'^^^  —The   Erection   of   a  Telegraph   or  telephone 


Jf.'v,^-?;CuTui)are,CitM    (     North  western  Tol.  Co.,  60  Minn.  539,  51  Am.  St. 

-'f^f^H|;.*Roi»-M4.3.  t.o  -N    W    111;  Southern  Hell  Tel.  Co.  v.  Francis,  109  Ala. 

' '"?;"?  1. •"   'j_>i     ','>    \iii.   St.    Hop    9:;(), '19  Soutii.   1;  and   see  the  discussion   of 

^^■^'".-'llii^  (fuiMhin  in  the  ui()no<j;raphic  note"to  Chesapeake  etc.  Tel.  Co. 

;:;r^;;*- v.-^Mackenzie',  28  Am.' St.   liop.  229  230-  - 

rViliE^<V  V-  -Eminent  Domain —The ->  Right  to  .Compensation  for  damages 
ll  t  f'  from. the  e.xoic'ise^'p'f  tlfe  power  of  eminent  domain  has  been  hold 
9-'»\t^r,**^  Ije  personal  to  the  owner  of  the  property,  which  does  not  pass 
C^%^y^;^by  a*con\ey<uice  of  the  laud:  Mcl\idden  v.  Johnson,  72  Pa.  St  3^5, 
iiV'-^^Sf'- 13'^Am.-Rep'.  08L  •        ..    " 


-v-iA%\.:'/tK<-^W/j':v;*^^'^'''  ^'  state  ^v.  fostet?. 
>  .>Sr::tc,§*''^;f.'-'/'4'>  ^-n^o  n\  c.  «on,  41  s.  e.  2S4.i 

^■>*,^i^v-:a<^Y-Y'Rn1^'R-^rvf^  OF    A    DIFFICULTY    BETWEEN 

!l> /.^^-^■^'\iTr  "\*  <-'T  -^f,i>/\\i)  Tiir,  i)T:f^K\srD  arout  a  month  be- 

^■v^ij>?i^  '  t" '-"' >'  ''i/'^'J  J''\*'  '""^  "f  threats  then  made  by  the  former 
'>-'  '».'^V^,''\ '^'"""'il"'^''  ."'"'  .'■'""1'"  ^--iM'"  on  the  trial  of  an  indictment  for 
'"""   ~  feAlV'C','''''y*'^^^"-*    ''     .-/'  '"--'i"'\    I  \;iM  ^"-  ni.ilice  and  perhaps  premedita- 


^t*--"^''l^'.Ut 'on^'<inil;ili         ^   "'    ''  "    iji 

K  .-'  'tl*J-'-''V^'"'"  ■'''!";'  ''1-'I\VI  III  ,riK^T  Ul  I.  Uri: —EVIDENCE  IS  SUF- 
1^-^y'':c\S^  M  \r,  I  -I  -  I  Mx"  \  (  ()\\  !(  1  l()\  OF  MURDER  IN  THE 
V;;^"*       -  .  '''    ^  Mi;  '  '1"^    thirefrom    that   the   accused 

'^^'^'i'i,      ~      '  -  r  "m^'M    nuk    .it   him   and   striking   him 
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them  a  month  before  the  killinjr  at  which  the  accused  hnrl  ninde 
threats  against  the  deceased,  and  that  the  accused  liad  made  com- 
plaint against  the  deceased  on  the  same  day  as  tlie  killing,  and 
that  the  accused  took  up  the  rock  with  which  tlie  fatal  blow  was 
given  before  he  got  to  the  place  where  the  difficult v  occurred, 
(p.  880.) 

MURDER.— THERE  MUST  BE  PREMEDITATION  AND 
DELIBERATION  BEFORE  THE  ACT  OF  ASSAILING  to  consti- 
tute the  crime  of  murder  in  the  first  degree;  an  intent  to  kill  and 
a  simultaneous  killing  are  not  sufficient;  but  if  the  intent  preceded 
the  killing,  no  matter  how  short  a  time,  the  crime  may  be  murder 
In  the  first  degree,     (p.  SSO.) 

MURDER.-THE  CHARGE  TO  THE  JURY  ON  A  TRIAL 
FOR  MURDER  IS  NOT  COMPLETE  which  does  not  explain  what 
is  meant  by  premeditation  and  deliberation,     (p.  88L) 

MURDER.— DUTY  TO  CHARGE  JURY  UPON  DIFFER- 
ENT DEIGREES  OF.— On  a  trial  for  murder  the  court  should 
charge  the  jury  as  to  what  constitutes  murder  in  the  second  degree, 
though  counsel  of  the  accused  admits  him  to  be  guilty  of  that  de- 
gree of  crime,  and  if  he  is  convicted  of  murder  in  the  first  degree 
in  the  absence  of  such  charge,  his  conviction  should  be  set  aside, 
(p.  882.) 

CRIMINAL  LAW.— EVIDENCE  OF  THE  FLIGHT  OF  THE 
ACCUSED,  after  being  informed  of  the  death  of  the  person  whom 
he  had  struck  with  a  I'ock,  is  not  admissible  on  a  prosecution  for 
murder  where  it  is  admitted  that  he  is  guilty  of  murder  in  the 
second  degree,  for  such  flight  does  not  tend  to  show  either  premedi- 
tation or  deliberation  on  the  part  of  the  accused,     (p.  883.) 

EVIDENCE  OF  REPUTATION  OF  CHARACTER.— Where 
one  accused  of  murder  has  not  put  his  character  in  evidence,  testi- 
mony should  not  be  admitted  that  he  was  a  little  fussy,     (p.  884. > 

Prosecution  and  conviction  for  murder.  The  deccaa^d  and 
the  prisoner  were,  at  the  time  of  the  killing  employes  of  one 
Coppedge.  The  prisoner  was  passing  near  a  barn  where  de- 
ceased and  other  persons  were  engaged  in  unloading  guano, 
when  one  of  their  number  called  upon  the  accused  to  come  and 
help  them.  This  he  refused  to  do,  and  he  cursed  at  the  crowd 
and  they  cursed  him,  and  he  thereupon  threw  a  rock  striking 
the  deceased  on  the  head  and  causing  his  death  the  following 
day.  Evidence  was  admitted  concerning  a  diiliculty  between  the 
deceased  and  the  prisoner  about  a  month  previously  when  the 
latter  said  "he  would  fix"  the  deceased.  After  that  time  they 
had  not  been  on  friendly  terms,  and  the  prisoner  liad  com- 
plained to  his  employer  on  the  same  day  as  tlie  killing  that 
the  deceased  had  curbed  him.  The  evidence  showed  that  tlie 
rock  with  which  the  deceased  was  struck  was  picked  up  by 
the  accused  between  the  house  and  barn  of  his  employer  and 
before  he  had  been  spoken  to  by  the  other  em])loyes  there. 
After  the  accused  learned  that  death  had  resulted  from  his  act, 
he  went  into  the  woods  and  remained  there  for  about  two  weeks 
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'    '•  1  until  assured  that  if  he  came  out  ho  would  not  be  mobbed. 

,;  il      t'u.ii   surrendered  himself  to  the  sluTiff.      He  denied   the 

nbuted  to  him  or  that  he  tlireatened  to  kill  the  de- 

\      ,     .^  1  1  claimed  that  he  had  picked  up  the  rock  because  he 

^]  *  '  .1  of  an  attack  from  tlie  decca^Ml  who  had  threatened 

O'l  '  of  the  witnesses  was  permitted  to  testify  respecting 

""j        ,    I  ii-id  that  "he  was  a  little  fussy/'  and  that  his  character 

<■•   ^l  \  ''-'nuth  was  not  of  the  best. 

v^^-j;t"/ ''''-'"' '  '.- 

'  ,;^!^.?w  d\obert  1).  Gilmer,  attorney  general,  for  the  state. 


^J|c^"^^^^  r  v^i"  S])r'iill,  for  the  defendant. 


?|'^^^oVinuj(K'f  m  the  first  degree;  2.  That  there  was  error  in  ad- 
&^^!f]  "  "  '  '  I'-icnce  of  "W.  J.  Johnson  as  to  the  difficulty  about 
^^^^^tl      .  I  ich  occurred  a  month  before  the  homicide;  3. 

^^^4'For  that  the  court  charged  that  "on  the  other  hand,  if  the  evi- 
*'^^*;i^^deri(  (^'-ati.-fies  you  beyond  a  reasonable  doubt  that  the  defend- 
/„^/^ani  ilid;- \ullfully,  delil)erately,  and  with  premeditation  kill  the 

t-*t.;-«'((]u  >  '-I'd,  tliat  i'^,  at  the  time  he  threw  the  rock,  however  short 
'^V,'-^  '  ''       '*<'lorehand    such    purpose    was    formed,  he,  the  said 

^s2'j-,';l'  Foster,  intentionally,  deliberately,  and  with  preme'di- 

^-.^;J^  1.1 1. Mil,  made  up  his" mind  to  take  the  life  of  Forney  Johnson, 
s:,^^*-iv^;]  "v  \>r  much  Vou  may  incline  through  sympathy  to  find  a 
i^^^^<j  '11  must  return,  a  verdict  of  murder  *^'*^  in 

^pi^i^^wt;. Ti^r-i  (logrc  1  hat  the  judge  did  not  charge  the  jury  as 

*fl|^'%i^'^'*^^"^rfU^^-'''^'t  "  ,  iU^'the' second  degree,  but  that  the  whole 
' W?"}  '  .'  'm'iIm    \\,i-  .1^' to  iiiuiil<r  m  the  fir.-;t  degree.     The  pris- 

t'f.^'^-r  "  'nl  iiii-'-(>r  till-,  and  sa\s  that  it  was  prejudicial  to  him 

^'•'^^f^  ~  iirtrTf^,."*^     qiio  learned  judge  who  tried  the  case  seems 

:;\^<>  of  this  objection,  and,  in  a  footnote  to 

^1%'^'i.  I  ju-tic<^'to  himself,"  he  gives  as  a  rea- 

.%^i,  'T^-'  lilt  life  prisoner's  counsel  had  admitted 

^^/,  ,'     '  L " '^^  lb<^  j'lry    that  the  prisoner   was  guilty  of 

^^1,*;  \^  ""  _;\j  ''"^    '    1     foiirt  into  this  omission  to  charge. 

'*•'  '  \ ',-'-,        y  ^^  '"  ""  error,  after  the  admission 

tbit  if  it  was  error  not  to  charcre 


1   the  second   degree,  it  did 
'be  ])risoner's  defense,  as  he 
*.r-l. degree. 


''&^A  '"'"^.'/ 
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We  see  no  error  in  admitting  the  evidence  of  W.  I.  Johnson 
as  to  the  trouble  between  the  prisoner  and  the  deceased  about 
the  bridle.  At  the  time  this  evidence  was  introduced,  there  bad 
been  no  admission  by  the  prisoner's  counsel  that  he  was  guilty 
of  murder  in  the  second  degree,  and,  as  murder  in  the  second 
■degree  is  the  same  as  murder  at  common  law  (State  v.  Rh}'ne, 
124  N.  C.  847,  33  S.  E.  128),  it  was  competent  as  tending  to 
show  express  malice.  And  it  seems  that  it  might  have  been 
considered  as  some  evidence,  though  not  suthcient  of  itself, 
tending  to  show  premeditation  and  deliberation:  State  v. 
Thomas,  118  K  C.  1113,  24  S.  E.  431. 

We  cannot  sustain  the  prisoner's  first  exception  "that  the 
jury  could  not  find  the  prisoner  guilty  of  murder  in  the  first 
degree,"  as  we  take  this  prayer  in  substance  to  be  the  same 
as  asking  the  court  to  instruct  the  jury  that  there  was  no 
evidence,  or  no  sufficient  evidence,  to  authorize  them  to  find 
a  verdict  of  murder  in  the  first  degree.  This  is  always  a  deli- 
cate '*'**  question  for  a  judge,  and  especially  so  in  the  trial 
of  a  capital  felony,  where  there  is  any  evidence  that  tends  to 
prove  the  guilt.  But  there  are  cases  where  the  judge  should 
assert  his  prerogative  and  so  declare  or  charge:  State  v.  Ehvne, 
124  N.  C.  847,  33  S.  E.  128;  State  v.  Miller.  112  N.  C.  880, 
17  S.  E.  1G7;  State  v.  Tbomas,  118  X.  C.  1113,  24  S.  E.  4?A  ; 
State  V.  Wilcox,  118  X.  C.  1131,  23  S.  E.  928;  State  v.  Gragg, 
122  N.  C.  1082,  30  S.  E.  306. 

But  in  this  case  we  have  the  evidence  of  W.  I.  Jolmson  as 
to  the  diiliculty  about  the  bridle,  in  which  the  witness  testified 
that  the  prisoner  said,  "I'll  fix  you."  The  fact  testifi'd  to 
by  himself  that  he  had  complained  to  Coppedge,  his  employer, 
that  evening  that  the  deceased  had  cursed  him  and  lie  did  not 
like  it,  and  the  fact  that  he  picked  up  a  rock  with  wliich  tiie 
fatal  blow  was  given,  before  he  got  to  the  barn  wbere  the 
difficulty  occurred,  was  sutficient,  in  our  opinion,  to  carry  tbe 
issue  to  the  jury — while  it  docs  not  appear  to  us  to  have  been 
very  strong  or  conclusive  evidence  to  show  that  the  j)ri.-on(>r 
had  deliberately  and  coolly  premeditated  the  killing  of  tlie 
decea:>ed;  but  as  this  evidence  was  more  than  a  more  siMiitilla 
(Wittkowsky  v.  Wasson,  71  IST.  C.  4ol)  tending  to  prove  that  he 
had,  we  think  it  was  properly  sulmiitted  to  the  jury. 

Tested  by  a  number  of  decisions  of  this  court,  practically 
all  of  them  made  under  the  statute  of  1893,  dividing  murder 
into  two  degrees,  we  are  not  able  to  ?ay  that  that  p^irt  of  the 
■charge  of  the  court  objected  to  in  the  prisoner's  third  excep- 
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iopilly  crrojuous.     Tn  State  v,  Thomas,  118  X.  C.  1113, 

!•:.  -ilM;  State  v.  Dowdcn,  118  X.  C.  1145,  24  S.  E.  722^ 

every  case  where  the  matter  has  been  discussed,  this 

has  held  that  to  constitute  murder  in  the  first  degree 

'  .n«t  have  been  deliberation  and  premeditation  on  the 

prisoner,  before  the  act  of  slaying.     But  the  statute 

iiie  for  such  deliberation  and  premeditation,  except 

4  be  before  the  fatal  blow,  and  this  court  has  not 

•hough  it  is  said  in  Dowdcn's  case,  which  lays  down 

itod  by  the  court  ^"[^  in  the  charge  to  the  jury  in 

;iat'  "if  there  be  an  intent  to  kill  and  a  simultaneous 

•rthere  is  no  premeditation."     This  we  think  is  true 

'It  nt  proposition,  if  it  had  not  been  so  stated  by  the 

,>.  ~  tb.it  no  purpose  the  prisoner  had 

.     '        he  threw  the  rock,  could  make 

-t  doirrop,  unless  he  had  delib- 

fore  that  time,  and  formed  in 

<',     If  he  had  done  this,  he  is 

_rree;  if  he  had  not,  he  is  only 

,liy-\of.  iHUHJer  in  the  second  degree. 

Ii'ir,in)rfn  unifonnly  held  bv  tlii-  court  that  if  the  purpose 

•med  before  tli^  '  -  "ook  place,  '^no  matter 

r  now,  sliorL  a  time,"  it  would   be.  within  the  power  of  the 

iry  to  find  him  guilty  of  murder  in  iirst  degree,  and  not  vio- 

':  -^.:^J;;late  the  law   nor  their  oaths  as  jurors.     The  judge  was  not 

,r/Jc>guiity  of  error  when  he  followed  the  rule  so  often  prescribed, 

;'ij--«HH hough  he  would  not  have  erred  if  he  called  the  attention  of 

t^v^-^lJjhe' jury  to  the  l)revity  of  time,  if  they  found  that  the  intent 

^^-i^w;5>j^-.^.g"~j,V,f  tnrM,,  ,1  ii,  fnro  Hio  time  tlic  difllcultv  occurred,  and  that 

r^jKi'^V' ''.'.'■;'].;  ■■  formed    before,  and   not    simulta- 

"  ji\  iiig  of  the  fatal  blow. 
•lur  -t,ifc>;  of  the  Union  have  statutes  divid- 
er, similar  to  ours,  and  they  have 
m    a«;  we    have  ours.     In  State  v. 
-^    !■].  4:U,  !Mr.  Justice  Avery,  who 
Ms  cited  and  quoted  from  many 
urselyes  of  the  benefit  of  some 
.  to  have  been  adopted  by  this 
^\ith  approval  in  that  opinion, 
fir-t  degree,  simply  because  it 
.,1  i'lecman  in  his  note  to  Whit- 
'A'.i.y    721,  IS  Am.  Dec.  781), 
^.  ;  -''Icliberate  and  premeditate* 
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^''^  out  of  the  statute."  "In  the  case  of  Xye  v.  People,  35 
Mich.  16,  (a  court  over  which  Chief  Justice  Cooley  was  presid- 
ing), it  is  said  to  be  a  perversion  of  terms  to  apply  the  term 
'deliberate'  to  any  act  which  is  done  on  a  sudden  impulse." 
*'This  intent  is  defined  by  others  as  a  steadfast  resolve  and  deep- 
rooted  purpose,  or  a  design  formed  after  carefully  considering 
the  consequences:  Atkinson  v.  State,  20  Tex.  522."  "The  fixed 
resolve  to  kill:  People  v.  Forem,  25  Cal.  3G1."  "In  State  v. 
Curtis,  70  Mo.  594,  this  purpose  to  kill,  it  is  said,  must  be  made 
in  a  cool  state  of  the  blood." 

We  have  cited  these  cases  from  other  states,  not  for  the 
purpose  of  showing  that  the  construction  put  upon  this  statute 
by  our  court  is  wrong,  but  for  the  purpose  of  showing  what 
we  think  to  be  the  meaning  of  what  we  have  said.  It  seems 
to  us  that  in  a  case  like  this,  where  there  is  so  little  evidence 
of  deliberate  and  premeditated  killing,  that  a  charge,  though 
not  erroneous,  is  not  complete  that  does  not  explain  to  the 
jury  what  is  meant  by  deliberation  and  premeditation;  that  it 
should  do  more  than  state  to  the  jury  that  they  must  exist  be- 
fore the  killing,  but  that  it  does  not  matter  for  how  short  a 
time,  so  they  existed  before  the  fatal  blow  was  stricken. 

We  can  very  well  see  why  the  learned  judge  did  not  charge 
the  jury  as  to  murder  in  the  second  degree,  for  the  rca>on,  as 
he  says,  that  the  prisoner's  counsel  had  admitted  that  he  was 
guilty  of  murder  in  that  degree.  The  general  rule  is  that  ad- 
missions of  counsel,  made  on  the  trial  as  to  any  matter  of 
fact,  will  be  taken  to  be  true  unless  it  plainly  appears  to  the 
court  not  true.  Indeed,  it  is  said  in  State  v.  Eash,  34  N.  C. 
382,  55  Am.  Dec.  420,  that  it  can  never  be  error  for  the  court 
to  act  upon  such  admissions.  But  it  seems  to  us  that  the  rule 
is  too  strongly  stated  in  that  case,  and  that  it  would  be  the 
duty  of  the  judge  to  correct  an  admission  of  fact  if  it  plainly 
appeared  to  the  court  to  be  an  erroneous  admission.  It  would 
certainly  be  the  duty  of  the  jndge  to  correct  ^'^  an  erroneous 
admission  as  to  the  law,  as  the  court  is  "bound  to  know  the 
law":  State  v.  Austin,  70  N".  C.  624;  State  v.  Johnson,  23  N.  C. 
354.  35  Am.  Dec.  742.  And  we  think  the  same  rule  would  pre- 
vail where  it  plainly  appeared  to  the  court  that  a  fact  admitted 
was  not  true. 

But  we  see  no  error  of  fact  or  law  in  this  admission,  and 
no  error  in  the  court's  acting  upon  it  as  true.  If  there  was 
error,  it  was  not  in  the  fact  that  the  court  accepted  this  admis- 
sion as  true,  but  the  fact  that  it  resulted  in  the  court's  failing 
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tJ  .;to  (Im'  uiv  as  to  nuirdtT  in  the  socoiid  degree.     It  is 

:"' NT ^" ''"'■'  '' '"  ^^  ^^^^  state  tluit  it  could  not  have  done 

vCHlu'-.  .''  r  W.13  convicted  of  murder  in  the  first  de- 

\'^jjzv(0.'  !it  does  not  appeal  to  our  judcrmcnt,  for 

,,'';\]f  The  '~  1  been    convicted  of    murder  in  the  second 

"'/    -'.def^^ree.  h  it  was  admitted  he  was  fifuilty,  of  course  it 

/'""-.'•>ou1d  '  I'Mu  no  liar'"  *  >  ^""i  ^^  charge  on  the  second 

v'V';>.d(>LM;ce  -ive  no  a                        fact  that  he  was  con- 

y« '.*,:- .",3  i\  ted  '  ral    degree.                    may   have  l)een  prejudi- 

/^"'v. "".( icil,^to:_  mor  not  to'                ho  jury  as  to  the  law  of 

Osv^liinurdej  iid  degrt^                        irgo  wa=^  not  as  com- 

':!;.. ''v/pKVe  ;f  .      > -■                  a  on  the  first  degree.     If 

:''/^%"-itlici  cfi  Mn  murder  in  the  second 

v'J'i'X'^^^irree''.  j:rees  of  the  crime  of  mur- 

?5<.'.v;,'do"Kbi'  n.  in  contra-^t  the  one  with 

;;'.->i;-5i"t]i(V-ot^  d  out.     They  would  have 

;"5(t,.-%^iJhoeji''j_'  terms  that  the  prisoner  could 

5*'f'i5:'vili^*^^'9-  ^^''^  second   decrree  for  what 

'■■t'0''i''^e' *di'd"''  if  it  was  thrown  for  the 

•^Nj'f''^»piH'pji-"'  'hi<;  purpose  had  been 

^^.tji'^^fli'li-lM"!  nf  nf  the  consequences 

•^_^t|r;^Qfilii_;,;  'le  court  did  not 

'  .i|\S"^f  b,rr:ri\  'j  ly  have  been  preju- 

-^i'-*:^di(  i.il"''  -.  because  such  charore 


%>t>sI1^^-'l^^ '  '^16  **''■*  charpfe  on  the 

*Cj"'-''^'  fir'-t/b  '  'ined  to  the  iurv  what 

^'•?,--''":**:con'^tii_  ("of  wliich,  throngh  his 

''-];./,'.X"(  oiii-"-'  i(  iruiltv).  it  mav  be  that 

Jt.~'-"^'''-t'f^''^i^'''  view,    l^ut  in  the  absence 

,f''  -'f»of;ins"  .  Iv  the  i-sue  of  miirdor 

rv,-'-  ]ni,fne,  \  with  in«=tructions  only  as 

. /^''^'^T'] 'tbn '■  >  homicide,  it  may  well  be 

■l,  -  t?Mb,it,t'  hat  he  was  ffuiltv  sim- 

./■^V*']'f\;r;'lH  tuent  elements  of  the 

vSi^-il'-i'';"'^''-,  'C  trial  judge  fails  to 

O.'-.Sx^chaTgf ,-.  '  revicw<il)le  error,  un- 

if  S^'^-f'l^'^^T'f  1-  called  to  his  atten- 

*/"'V;>/'^i''i"  },' -  IS  different  where 

'-'<  '-  'ij^'^\^";'i'^  ^  1", reviewable  if  excep- 

*''■?■""  '}t^^."-''\  ■"  ""''^'^  t^one  here.     The 

/,t;jv-^  '/■;'  ^>  a^e,  it  was  prob- 

^""'.c'v--',,  '  y-'',^  is  that  he  would 

^....^'^lih'e;^,  ',oen  called  to  the 
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matter;  while,  on  the  other  hand,  it  is  held  that  where  the  judge 
undertakes  to  charge  the  law,  ho  must  charge  it  correctly,  or 
he  is  reviewable:  State  v.  Austin,  79  X.  C.  624;  Burton  v.  Wil- 
mington etc.  K.  11.  Co.,  8-1  N.  C.  192;  State  v.  Johnson,  23  N".  C. 
354,  35  Am.  Dec.  742. 

When  the  judge  charged  the  jury  it  had  been  admitted  by 
counsel  that  the  prisoner  was  guilty  of  murder  in  the  second 
degree,  and  the  court  had  accepted  this  admission  as  true,  and 
proceeded  to  charge  the  jury  upon  the  assumption  of  the  cor- 
rectness of  that  admission.  This  being  so,  the  whole  case  de- 
pended upon  the  first  count  as  to  whether  it  was  murder  in 
the  first  degree;  and  this  depended  upon  the  evidence  showing 
or  tending  to  show  that  the  killing  had  been  done  with  delibera- 
tion and  premeditation,  as  heretofore  explained  in  this  opinion. 
The  evidence  shows  that  on  the  next  morning  **'''^  after  the 
difficulty  at  the  barn,  when  the  prisoner  had  reason  to  believe 
the  deceased  was  dead,  he  dodged  into  the  woods,  where  he  re- 
mained about  two  weeks; and  his  honor  in  cliarg:ng  tlie  jury^aid: 
"The  state  further  contends  that  the  defendant's  admission 
that  as  soon  as  he  thought  the  deceased  had  died,  he  at  once 
threw  down  his  ax  and  fled,  is  another  circumstance  to  be  con- 
fiidered  by  you  as  tending  to  satisfy  you  of  defendant's  guilt. 
The  flight  of  a  person  immediately  after  the  commission  of  a 
crime  with  which  he  was  charged  is  a  circumstance  in  establish- 
ing his  guilt,  not  sufficient  in  itself  to  establish  it,  but  a  circum- 
stance to  be  considered  by  the  jury  in  determining  the  probabili- 
ties for  or  against  him.  The  weight  to  be  attached  to  tliis  cir- 
cumstance is  a  matter  for  the  jury  to  determine  in  connection 
with  all  the  facts  in  the  case."  Such  evidence  is  competent, 
^nd  often  considered  material,  where  a  crime  has  been  com- 
mitted and  the  party  who  committed  it  is  not  certainly  known, 
to  prove  that  a  party  suspected  or  charged  with  its  commission 
has  fled  the  country,  and  especially  where  there  is  a  dispute 
-or  doubt  as  to  the  identity  as  to  the  perpetrator  of  the  crime. 
In  this  case  there  were  a  number  of  eye-witnesses  to  the  fact, 
and,  besides,  the  prisoner's  counsel  had  admitted  the  killing 
and  that  the  prisoner  was  guilty  of  murder  in  the  second  de- 
gree. This  being  so,  wo  are  entirely  unable  to  see  why  the  at- 
tention of  the  jury  should  have  been  specially  called  to  the 
prisoner's  flight  in  the  charge  of  the  court,  and  told  that  this 
was  a  circumstance  that  they  must  consider  in  connection  with 
the  other  evidence  in  making  up  their  verdict.  We  entirely  fail 
to  see  how  it  shows  or  tended  to  prove  deliberation  and  pre- 
meditation on  the  part  of  the  prisoner,  and  that  was  the  only 
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,     mat  lor  the  jury  had  to  consider,  as  it  had  been  admitted  tliat 
J^'  ( r  was  guilty  of  murder  in  the  second  degree. 

,         in-isoner  had  gone  upon  the  witnesb-stand  in  liis  own 
;-. i'"l  I  ,11.1    was  competent  to  prove  his  genercd  character  for  ^''** 
>    "ir  '-  11        -    '    M  'the  witness  te!^tliied  that  he  had  the  reputation  of 
.':'%^^£;-4<->bi  lU'  fussv."     This  evidence  vi'as  incompetent,  as  the 

'  v'5*«'^r''"^'''^  i'  ^''^*-^  ^^^^t  put  his  character  in  evidence:  State  v.  Tray- 
C&^iii\  1>1*^^-  ^^-  (-"^^  28  S.  E.  493.  it  was  not  objected  to,  and 
;T,vjf  *7"tlii  .^^  w.i-  I  I  t  'I'T  in  the  court's  admitting  it,  but  it  is  here 
''^f3:\j.jinuM;niHU'cl  j)Lt,nib0  the  case  goes  back  for  a  now  trial.  Under 
^•.'?i':'J«o^Vr^' social'  structure  and  the  racial  conditions  which  prevail 
,.''^>,;|hcre^,  ,it'  is;  sometimes  difficult  to  prevent  these  things  from 
''%^*'*^*3ia\  ih'g^.ano^nlfuonco  lipon  the  minds  of  good  men  in  the  trial 
^^J^J'bf^a'nogr^q'for-.'killing  a  while  man;  and  this  being  so,  we  think 
-T't*''vi't.was-at  least  unfortunaio  for  the^  prisoner  that  the  court  said 


.;v'^^f.Wiiur(if'r,*in''tne  iir-t  cloorroe',;  Ji(n\o\er  mucli  y^ 
?K^?*-yt^hrongh'' sympathy  'to-fiiid..a  di''  i  •  \erdict."  We  do  not 
'^i^J.:.:""'^ay  that 'tjiis  rhaiL^oJs  incorrect  as-a"  jn-oposition  of  law.  The 
""_;_^W^jur\  -]inul(l_  find  their  \er(]ict, accordin:r  to  their  convictions, 
^^^^^Tounded  iipon  the  evidence,  \\hato\erJhat  might  be,  without 
5?<'-#3^>''rM'n'ipathv  for  tho  p'ri-onor  or  aiUMne  ol-e.  We  onlv  mention 
'''';#i''/^'''r  ''^"  ^  rirniip-t.iiiro  m  tlio  coui-e  of  the  trial  that  may  have- 
tfcv-'*P-^rJ^'*^^<^^(^''the  prisonei's  cau-c.  and  ^not  as  an  error  in  the 
[,"*-;4l^>,^^en,urtV./We  know  tliat  it  \\a-  ^i"'  !"'•  tub  d  by  the  court  to  prcju- 
C^£i^.--./l;i>'er, h'is'cau'^e  Ix  ^ovo  tbe  j  r  the  errors  pointed  out 

"^M.-I-'^^i^itbisfopinion,  we  think  the  ijumiik  r  should  have  a  new  trial. 

»*i^^^'v^^'-^V'Eyicrprice  of  .Threats  tn  pro'-orutinn';  for  miirdor  Is  considered  in 
;«  V"'^.!!!*'  II  '  '    "  I  i])ln(  'nnu>  1o  StMl(>  v    XcNftn.  nnto.  p    ('.02. 

''''jCS^^\\*~'  ,  Eromeditation  ^To  <  mi-^titiite  tlie  killiiifr  of  a  huninn 

.  }^?;',M<'5l"  '    1'1'tlit    tii^t  di^'Kc,  11mmo  niu'^t  he  a  sporific  intent  to 

/"' A  a'-|' '' 1    -J  i  'js     'li(\,Tiiin(1   (if   the   ^liMM-   before  the   kiilin.c   is   done. 

*»'°'^i' ">'?''       '  '          '    1  :ii   <(^^n\    tint    llie   intent   he   formed   for   any 

""J'S/  '",           ^  '                  .  II'  '      1"-  If  111  1^   lie-formed  and  deliberately  exe- 

i:^J^lJ              ■  '    .                     ^i  iM    (.f  11,, M     Ivinc:  v.  State.  08  Ark.  r.72.  S2 

f%.  ~ '~\l'   '",  i               ,         '   "i.    "^"^     ''"I      I;'iiilM   v.   State.   IfU   Wis.  2,W,  Rf) 

r.'','"pJw^o^"''\V; '  ,                 ''       p   "^|>~    •! ml' ( ,'>-('s  citt'd  in  tlie  cross-reference 

.'/r'J/C'  '  '  ''  t  -,        -                          "   tdjsill    iiid  the  act  of  killinfr  may  i>e 

<rj^^  -  \  e  tlidUL'lit'-  of  tiie  mind:  See  the  mono- 

""-/'^'  ■                          '1       "  ('(•iiinion\\<>altli.    18    Am.    Dec.    783. 

.vfkf     . '  n-:  I'li  p  11  itKin  for  the  act  Is  relevant 

r^I'V'.v,       '  .             '    \     I'nh,  it.\,  72  Vt.  381,  82  Am.  St. 

Evidenr-p/jhp  T^ij  -i^;',  <■,    ,       '^  ,       1    ;c;  o^  idence  of  his  pnilt  is 

Mu,   at.  iit'p.  2«G,  32 
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STATE  V,  FRANK. 

[130  N.  C.  724,  41  S.  E.  785.] 

PEDDLER,  WHO  IS  NOT.— One  who  travels  from  house  to 
"house  on  foot  exhibiting  samples  of  goods  and  taking  orders,  which 
lie  sends  to  his  principals  in  another  state,  who  ship  them  to  him, 
wliereupou  he  again  travels  on  foot  delivering  such  goods,  is  not 
■a  peddler,     (p.  8SG.) 

Eobert  D.  Gilmar,  attorney  general,  for  the  state. 
Wolcott,  Wolcott  &  Gage,  for  the  defendant. 

'"^^  CLAIIK,  J.  Laws  1901,  chapter  9,  section  54,  provides: 
■*'Any  person  who  shall  carry  from  place  to  place  any  guods, 
vares,  or  merchandise,  and  offers  to  sell  or  barter  the  same, 
shall  be  deemed  to  be  a  peddler,  and  sliall  pay  a  licence  tax." 
Section  103  makes  it  indictable  to  peddle  without  license,  and 
the  defendant  is  indicted  therefor.  The  special  verdict  finds  in 
substance  that  the  defendant,  not  having  such  license,  traveled 
from  house  to  house  on  foot,  exhibiting  samples  of  gDods; 
that  he  took  orders  for  the  goods  and  sent  them  to  his  prin- 
cipal in  Norfolk,  Virginia,  who  shipped  the  goods  to  defendant 
at  Edenton,  who,  traveling  around  on  foot,  delivered  said 
goods,  not  using  a  wagon,  cart,  or  buggy  either  in  exhibiting 
^samples  or  delivering  the  goods.'' 

The  defendant  places  stress  upon  the  following  provision 
in  said  section  54:  "Any  person  carrying  a  wagon,  cart,  or 
feuggy  for  the  purpose  of  exhibiting  or  delivering  any  wares 
or  merchandise  shall  be  considered  a  peddler."  A  peddler  is 
"^^^  primarily  one  who  travels  on  foot  and  the  above  words 
were  used  not  to  restrict  the  signification,  but  to  extend  it  to 
the  additional  class  who  sold  the  goods  they  carried  around  in 
cart,  wagon,  or  buggy,  and  not  on  foot. 

In  State  v.  Lee,  113  N.  C.  681,  37  Am.  St.  Rep.  G49,  13 
S.  E.  713,  it  was  hold,  citing  the  standard  dictionaries;  that  a 
peddler  is  one  who  sells  and  delivers  the  identical  goods  he  car- 
ries about  with  him.  This  was  reco.gnized  as  authority  in  Stite 
V.  Gibbs,  115  N.  C.  700,  20  S.  E.  172,  and  Wrought  Iron  Range 
Co.  V.  Carver,  118  N.  C.  328,  24  S.  E.  352.  In  the  latter  case, 
.at  page  334  of  118  N".  C.  and  page  353  of  24  S.  E.,  the  court 
noted  that  there  had  been  added  to  the  statute  the  words: 
*'Any  person  carrying  a  wagon,  cart,  or  buggy  for  the  pur])ose 
of  exhibiting  or  delivering  any  wares  or  merchandise  shall  be 
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"     Tn  State  v.  Franks,  127  N.  C.  510,  ?,r 

.'I.  t'l  '  (Kl(ii(l,int  came  within  tlie  very  ternis  of  the- 

•    \^  :    -i-ht  Iron  Range  Co.  v.  Carver,  118  N.  C.  328, 

,  !i.l  that  decision  was  reatlirmed.     The  pre^^nt 

I  I  -  Ironi  that,  in  that  the  oxliibit  of  the  samples  aii(J 

>    ly  of  the  goods  were  made  on  foot.     On  the  ppecial 

1  "urt;  properly  adjudged  the  defendant  not  guilty. 

vv  tlie    decisions:  A   peddler  is   primarily  one  who 

"il'nn'foot  selling  or/bartoring  the  identical  goods- 

■  V.Lee,  113  N".  C.  681,  37  Am.  St.  Rep.  G 19, 

..  ,uid  State  V.  Gibbs;  115  N.  C.  700,  20  S.  E.  172. 

iiil^  t]io-word"peddler"  to  embrace  one  selling  and 

"lontieal  goods  whisn  he  uses  a  wagon,  cart  or 

■ipr"  f^yiondod  'the  word  to  embrace  those  using 

to  exhibit "  or   deliver    the    goods: 

>.  V.  Carver,  118  N.  C.  328,  24  S.  E. 

'<''127  N.  C.  510,  37  S.  E.  70.     But 

->  a  wagon,  cart,  or  buggy  to  ex- 

'p'dors  the  defendant  come  under 

word  by  selling  or  bartering  the 

the  defendant  has  purposely 

'  Tcfully  studied  the  statute 

prohibition  against  "ped- 

its  on- this  side  of  the- 

ixes,  shall    thus  have 

i>i  a--\ori(ii\-  iioi,>(',  .V,  I  loh  sends  its  agent  out 

V  cample,'  and  to  wlioni  the  goods  are  shipped, 

\'liyercd  on  foot.'  If  so,  the  remedy  is  in 

■■'-''"^"•■'"■:ing-  ~the  statute  to  fit  such  cases. 

"■  ndant  is  not  within  the  definition- 

tax'for  carrying  on  that  busi- 


nods  who  55ol1«?  and  dolivors 

-  V,  .Ml  hull.     One  who  soils  by  sample, 

lif  (lijinorod  theroafter.  and  to  be  paid 

i'^  not  a   poddlor:  State  v.   I>pe.   113 

'',"1S  S.'E.'  713.     See,  also,   State  v. 

';"I)..'4r)7,  27  S.  W.  1102:  Emmons 

~      K.'P.  510,  24  N.  E.  5S:  Daven- 

.IN  p.  454,  39  N.  W.  101;  State 

:'  i-.^TK  15  S.  W.  81;  Common- 

»  Ai:i    St.  Kep.  C45,  19  Atl.  550. 
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BRANDENBERG  v.  ZEIGLER. 
[62  S.  C.  18,  39  S.  E.  790.] 

WATERS— SURFACE— WHAT  ARE.— Wator  collectpd  !n  a 
pond  or  basin  from  rain  falling  upon  surrounding  highlands,  hav- 
ing no  natural  outlet  except  through  evaporation  or  percolation,  and 
at  times  entirely  disappearing  from  such  cause,  is  surface  water,  (p. 
888.) 

WATERS-SURFACE— RIGHT  TO  ARTIFICIALLY  DRAIN. 
Land  containing  a  pond  of  surface  water,  without  an  outlet,  cannot 
be  drained  by  means  of  an  artificial  ditch  on  the  land.*:  of  a  lower 
proprietor,  to  his  Injury,  without  liability  in  damages,     (pp.  890,  891.) 

WATERS,  -SURFACE— RIGHT  TO  DRAIN.— An  upper  pro- 
prietor has  no  right,  by  artificial  drains,  to  collect  surface  water 
and  thereby  cast  or  throw  it  upon  a  lower  proprietor,  to  his  injury. 
(p.  891.) 

Glaze  &  Herbert  and  Izlar  Brothers,  for  the  appellant, 

Raysor  &  Summers  and  J.  B.  McLauchlin,  for  the  appellee. 

*^  JONES,  J.  This  is  an  appeal  from  an  order  of  non.«iiit 
in  an  action  for  damages,  and  to  abate  a  nuisance  alleged  to 
result  from  defendants  draining  a  pond  of  water  which  other- 
wise had  no  outlet  from  their  lands  onto  the  lands  of  plaintiffs, 
by  means  of  a  ditch  cut  by  them,  thereby  overflowing  and 
sobbing  about  four  acres  of  plaintiffs'  land,  and  rendering  it 
unfit  for  agricultural  purposes,  and  thereby  also  causing  im- 
pure water  to  percolate  into  plaintiff'  well,  and  rendering  it 
unfit  for  drinking  purposes,  and  thereby  also  causing  malaria 
about  plaintiffs'  dwelling,  to  the  injury  of  her  health  and  that 
of  her  family.  The  answer,  besides  a  general  denial,  sets  up 
a  prescriptive  right  to  so  drain  onto  plaintiffs'  land.    The  cir- 

(887) 
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,  i]ir,cn   -•    '1  'ri'^'Mi  '  tlie  iion-uit  hold  that  the  water  in  qucs- 

'    t  „  u  ,\s  water,  that  defendants  could  deal  with 

i_v  and  drain  it  hy  ditch  onto  the  plaintifTs' 

i-\'  re<^ulting  therefrom  was  damnum  al)S(jue 

^'',Wv''i"  le  ca.^e  was  governed  hy  the  doctrine  an- 

;:;|\:  "n..  ^  V.  Charlotte. etc.  R.  11.  Co.,  39  S.  C.  472, 

'i'%''7'^9  Ai  Ks  18  S.  V.  .'^  .  and  Baltzeger  v.  Carolina 

.p^"||e>eVj!\.^.l.  ^    <      M-2.  n  Am.  St.  Eep.  789,  32  S.  E.  358. 

•=>||;;|'St-"riH\V\("'  ])r,i(ti(,illy  two  questions:   1.  Whether 

■*f^?ftf|j'^ '^''^"  i"  '^  -I'l'l'ace  water;  2.  "^  Whether  an 

''^'^'k'-y^h]  ^%\  '     'it.- bv 'artificial   drains  to  collect 

*».-A /?,-,. -vi-r-.;.,"  ,^j-  Qp  throw  it  upon  a  lower  pro- 


r 

;^;5>.--#«;;VWe,''''  Mmt  the  water  m  question 

jj.*i,»„c -v^'h^Vi'  '      nt  described  the  water 

^^"Xas^'diVi.iii  i  "1 !  'I  i)on(l,  basin,  or  sink,  commonly 

M*^3L''''J" '^/'" '"^   '''  ''iiMJly  and  completely  surrounded 

L"i'ater  part  of  the  time,  and 
,  |v^^-^jrp|,cVi<i  'ii-,  collected  and  held  large  quan- 

^lf^5^tilif^«'.<  naturally  safely  kept  and  held  in 

i^J^'-^|sn  'iv  7iioan>  of  the  surrounding  high 

'A^^^t^la'  b,  ''nri'   the   grievances  hereinafter 

'  -"  4V-''ci-  '  t'  T'^  from  said  pond,  basin 

■--  }'•'■  or  '1.1(1  not.  reach  or  in  any  wav  affect  the 

;,"i^3-f^^'p'i  (>!('."     The  evidence   showed  that  the 

^^;0piii  '  '   .-•;•;  I \   to  this  pond»  or 'basin  was  rain  falling 

£^'^r-''  ~  (■  -iii'ioundiug  hiirh  lands,  which  drained  over  the  sur- 

^^#:X  .'rfv^f,  nnd'-aceumulated  in  the  said  basin,  from  which  it 

iT^^--'".  <'\eeitt  by. evaporation  or  percolation,  until  the 

ditch 'C'^xinl  iiiK'd  nf;  that  said  pond  was  not 
-th.it -it,  AN.j  f    limes;  that  one  year  it  was 

"t/C' '  ill'. ,'<ind  .th.'l  U  was  u-iiallv  planted  to  rice.     Such 

[■^j'^-'  ' s  v""!'.-'   tb.m   more   surface   drainage  over  the 

lyx-  '  jiing  to  the  basin,  occasioned 

ff:?"-''  '        ,,,.,...   ,1,,    ossential  characteristics  of 

^"^^X  '■  ;i  '-*n'Mm  of'v, ater    usually    flowing    in  a 

^l*.",-   /.  1  a' note- to  Cairo  etc.  "R.  R.  Co.  v.  Brevoort, 

t^-V/ -j  '■     \  '*'"'7   tbo'ioarned  annotator,  after  col- 

jil^f."'  '^ays:  "From  all  the  cases 

..i;   surface  water  is  water  on 

"'•'^0  ,of  which  is  so  temporary 

'ifnin  for  any  considerable 

'   ■  ',v(  M-d(^flned  and  sub- 


■<(f4: 
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stantial  existence."  In  the  recent  case  of  Lawton  v.  South 
Bound  R.  E.  Co.,  61  S.  C.  548,  39  S.  E.  758,  the  court  quoted 
"svith  approval  the  following  definition  ^*  from  24  Encyclo- 
pedia of  Law,  89G:  "Surface  waters  are  waters  of  a  casual  and 
Tagrant  character,  which  ooze  through  the  soil,  or  diffuse  or 
squander  themselves  over  the  surface,  following  no  definite 
course.  They  are  waters  which,  though  customarily  and  naT- 
nrally  flowing  in  a  known  direction  and  course,  have  never- 
theless no  banks  or  channels  in  the  soil,  and  include  waters 
which  are  diffused  over  the  surface  of  the  ground,  and  are  de- 
rived from  rains  and  melting  snows,  occasional  outbursts  of 
water,  which  at  times  of  freshet  or  melting  of  snows  descend 
from  the  mountains  and  inundate  the  country;  and  the  moist- 
ure of  the  wet,  spong}',  springy  or  boggy  ground."  Under  this 
definition  there  can  be  no  doubt  that  the  water  which  supplied 
the  basin  or  pond  was  surface  water  only,  and  we  think  that 
such  w^ater  would  not  lose  its  character  as  such  simply  because 
the  water  remained  ponded  in  the  basin  for  a  time  until  it  dis- 
appeared through  evaporation  or  percolation,  leaving  the  bot- 
tom of  the  basin  either  dry  or  in  a  boggy  or  marshy  condition. 
We  do  not  agree  with  the  circuit  court,  however,  in  the  view 
taken  as  to  the  second  question  stated  above.  There  being 
some  evidence  tending  to  show  that  plaintiff  had  sustained  in- 
jury as  alleged  by  the  draining  of  said  water  by  an  artificial 
channel  constructed  by  defendants,  which  cast  the  water  onto 
plaintiffs'  lands,  where  it  would  not  have  otherwise  gone,  the 
case  ought  to  have  been  submitted  to  the  jury.  It  is  clearly 
settled  by  the  decisions  of  this  court  that  the  common-law  rule 
as  to  surface  water  prevails  in  this  state :  Edwards  v.  Charlotte 
E.  E.  Co.,  39  S.  C.  475,  39  Am.  St.  Eep.  746,  18  S.  E.  5S; 
Baltzeger  v.  Carolina  etc.  Ey.  Co.,  54  S.  C.  245,  71  Am.  St. 
Eep.  789,  32  S.  E.  358;  Lawton  v.  South  Bound  E.  E.  Co., 
61  S.  C.  548,  39  S.  E.  758.  In  the  case  first  cited,  the  court, 
speaking  by  Chief  Justice  McTver,  said:  "Under  the  common- 
law  rule,  surface  water  is  regarded  as  a  common  enemy,  and 
every  landed  proprietor  has  the  right  to  take  any  measures 
necessary  to  the  protection  of  his  own  property  from  its  rav- 
ages, even  if  in  doing  so  he  throws  it  back  upon  a  coterminous 
proprietor  to  his  damage,  which  the  law  regards  as  a  case  of 
damnum  absque  injuria,  and  affords  no  cause  of  action." 
22  Under  the  civil  law,  by  reason  of  the  location,  the  upper 
estate  has  an  easement  or  servitude  in  the  lower  estate  for  the 
natural  flow  of  surface  water  from  the  former  to  the  la  iter. 
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'^p  (lUTiiM-  of  the  lower  or  servient  estate  cannot  Lnv- 
'    I     -1  I  h  llow.     On  the  other  hand,  the  common  law 
.  i^C  .  tl  'i.-^  not  rcco^nuze  any  such  easement  or  servitude,  and  in  view 
„  '\'''-l  .o[*'the  owner's  dominion  over  his  property,  permits  the  pro- 
,>*,f"t'   ''prietor  of'l.ind  to  protect  his  property  from  the  invasion  of 
*it'!f  '  .-surface  \\ater.     Unfier  this  principle  of  the  common  law,  the 
;-r§i'"i-'/,>'^  thf'e  ca<5e<?  cited  abo\o   were  decided,  each  case  involving  the 
\', -;}€:.  '  tluT  a  proprietor  of  land  may  not  laAvfully  refuse 

^^^yt-X'Vll^  '"^  "^  -urfacG  w.iiir  unnn  his  premises  by  embankment 
^^;|^v|?^'^ag]fins't^     We  deal  n()>\  i  ,i  dilTerent  question.     In  the  case 

C^^;f;;oT7i?arkley  y.  Wilcox,, SO.  .\.  Y.  110,  40  Am.  Eep.  510,  the 
^J;  v'"^*:\'cou'ry  said  :'  "There  is  a -manifest  distinction  between  casting 
^^^-^^ji'w'a'ter  upon  'another's  land  and  preventing  the  flow  of  surface 
*'t''Y'v^'j:,J4  water  upon •^ our  own."  In  that  case  the  court  recognized  the 
|fQV.-'?>Pr'^'C''pie<t]iat/'the  owner  of  wet  and,  spongy  land  cannot  by 
'Sj^^^''drai.ns^W"'other  artificial -means  collect  surface  water  into  chan- 
^^^J!!'Y'"-?rielsf'nnd'dr'-cliarc:e  it  upon  the  land  of  his  neighbor  to  his  in- 
|!ffi'il*'*-'-'^'^iuf\,-\-a\  in<:j.  further :. ''This  is  alike  the  ruling  of  the  civil 
^..Iv^i^'^'and'/con^imon  law."  In  the  ca'jcs  cited,  the  court,  enforcing 
^§^r^^.  ^tlVe^coiiimon-law  i-ule^,  hcM  that  no  action  would  lie  for  cutting 
^^.'i{);'j'"'b{T  ,t'ne  'flow'  of '  surface  water,  even  though  iniury  was  in- 
^gS^:-?;'fl^'cidentally  dorie  to  another.  In  Ma=;sachusetts,  where  the  rule 
^^^"•^^^bf  the  common  law,Js  enforced,  the,  same  distinction  is  recog- 
^^P^^,  -lnizcd;'for  in  the  case  of  l^thke  v.  Gardner,  134  Mass.  14,  the 
g^^'^-Vpourt  said:  "But  there  i«  a  won-«;ottlod  distinction  that,  although 
^^^^•'-■J,  a' man  may  make  any  tit  u-(>  (^f  Ir--  own  land  which  he  deems 
,^^'iv„j ''^l)oU/ 'and- will  not  be  responsible,  for  any  damages  caused  by 

dent  thereto,  yet  he 
r  on  his  o^\•n  land 
^l^'".""--'  'M:"littb,  culvert  or  other  artificial  channel  and  discharge 
rj;^^\-  "  '^  pMnwer"land  to  its  injury."     In  24  Encyclopedia  of 

-',^'  '       No''  c^'^n  the  owner  of  the  upper  land 

■'  .1-  t.-tate  into  a  ditch  or  drain  and  dis- 

%  .  lie  on  the  lower  land  to  its  iniury.    It  is 

on    for   wrongfully   discharging   surface 
^^.'V  iinfK"  that  the  plaintiff  might,  by  tak- 

in  1,   liave  avoided  or  prevented  the 

wner  of  land  who  collects  water 

)\' '-  n\lowcr  premises  to  their  injury 

-;    '  Unwed  alike  in  the  states  which 

"   '  '-^'   "ell  as  those  which  have 

-  The  author  cites  many 
tX!&*  ■'  ■■\aniine  the  cited 


^^^r,-"'&;'.'^tlie' fiat u I'M'  flow  of  tlio  <;urface  water  incide: 
^i's;i;|v>f^2nas|.no|;^tiio  .  t  the  -urrace  water 
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cases,  they  support  the  text.  In  an  elaborate  note  to  Oray 
V.  MeWilliams,  98  Cal.  157,  35  Am.  St.  Rep.  163,  32  Pac.  97G, 
21  L.  R,  A.  593,  the  learned  annotator  shows  that  "the  great 
majority  of  the  courts,  whether  inclined  to  follow  the  civil 
law  or  the  so-called  common  law,  unite  in  holding  that  what- 
ever else  may  be  done  with  surface  water,  the  proprietor  whose 
land  it  has  reached  cannot  divert  it  from  its  natural  course 
and  cast  it  in  a  body  on  an  adjoining  proprietor."  See  the 
following  cases  from  states  which  have  adopted  the  common- 
law  rule:  Adams  v.  Walker,  34  Conn.  466,  91  Am.  Dec.  742; 
Pye  V.  City  of  Mankato,  36  Minn.  373,  1  Am.  St.  Rep.  671,  31 
N.  W.  863"^;  Davis  v.  City  of  Crawfordville,  119  Ind.  1,  12  Am. 
St.  Rep.  361,  21  N.  E.  449;  Rychlicki  v.  City  of  St.  Louis,  98 
Mo.  497,  14  Am.  St.  Rep.  651,  11  S.  W.  1001;  Pettigrew  v. 
Evansville,  25  Wis.  223,  3  Am.  Rep.  50.  See,  also,  Angell  on 
Watercourses,  7th  ed.,  133,  and  cases  collected  in  4  Sharswood 
&  Budd's  Leading  Cases  in  Law  of  Real  Property,  340.  In  a  re- 
cent case  from  Wisconsin  (Schuster  v,  Albrecht,  98  Wis.  241,  67 
Am.  St.  Rep.  804,  73  N.  W.  990),  the  court  held  that  the 
owner  of  land  on  which  there  is  a  pond  of  surface  water  cannot 
lawfully  conduct  it  by  an  artificial  channel  to  a  point  where  it 
would  inevitably  permeate  the  surrounding  soil  and  percolate 
through  the  same  into  and  permanently  injure  his  neiglibor's 
land.  The  rule  announced,  we  think,  is  reasonable.  Wlicn 
one  having  the  right  to  ciit  off  surface  water  from  his  land 
nevertheless  permits  such  water  to  collect  in  a  natural  basin 
on  his  land,  he  has  an  absolute  right  of  property  in  such  water 
and  may  use  it  exclusively  as  his  own.  ^■*  His  dominion  over 
such  water  is  as  great  a.s  his  dominion  over  the  realty  upon 
which  it  rests  and  of  which  it  is  a  part.  He  can  no  more  cast 
such  water  by  artificial  means  injuriously  upon  his  neighbor 
than  he  could  cast  the  mud  or  soil  upon  his  neighbors  prem- 
ises.. In  either  case,  he  would  violate  the  neiglibor's  right  of 
dominion  over  his  own  property.  The  absolute  right  of  tlie 
lower  proprietor  to  embank  against  the  flow  of  surface  water 
and  thereby  cause  it  to  rest  upon  the  upper  proprietor's  land 
is  wholly  irreconcilable  with  the  claimed  right  of  the  uppr 
proprietor  by  artificial  means  to  collect  and  cast  such  water 
upon  the  lower  proprietor.  It  is  a  maxim  of  the  common  law, 
"Sic  utere,  etc.,"  that  everyone  must  so  exercise  his  le.c:al  right 
as  not  necessarily  to  injure  another  in  the  exorcise  of  his  IoltmI 
rit^ht.     If,  therefore,  the  upper  proprietor  has  no  easement  to- 
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\(V  wauT  iijtoii  the  lower  proprietor  either  by  natural 

.il  means,  and  the  lower  ]iroprietor  has  the  legal  right 

~i  it.  back  upon  the  upper  proi)rietor,  it  would  seem  un- 

'l>le  to  hold  that  the  upper  proprietor  may  nevertheless 

'  oUect  such  water  in  artificial  channels  and  throw  it 

:Iie  lower  proprietor.     The  upper  proprietor  may  acquire 

.  "Ill    to'  drain    surface    water    onto    his   neighbor's   land 

irtificial  channels  by   prescription.     This,   of  course, 

' '  'it  of  action  to  prevent  such  prescriptive  right. 

nv  in  this  case  was  to  the  effect  that  the  pond 

'ly  upon  tlic  land  of  the  defendant  Zcigler; 

T^.T-andenburg,  a    former    owner,  partially 

I  ditch  of  small  depth  over  his  land  to 

Chai-lotte  Euyck,  then  ow^ned  by  E.  E. 

'   n.irk  extended  this  ditch  some  dis- 

about  1894  the  defendants  Zeigler 

('  ^i-'ii'-d  this  ditch 'so  as  to  completely  drain  the 

"  tlu^  ditch  ended  on  Buvck's  land,  four  hundred  and 

t„\ard3  from  plaintiff's  land,  but  that  the  water 

''lie  ditch  made' a  gully  down  the  slope  through 

wed  onto  .plaintiff's  Iffnd  below,  and  there  was 

miiii'g  to  show  that  plaintifT  was  thereby  injured. 

.,-  im]')roj)er,  to"  nonsuit. ,,  The- judgment  of  the  circuit 

is, 'therefore,  reversed  and  the  case  remanded  for  a  new 


Clin  V.  South  Bound  R.  R.  Co.,  62  S.  C.  2~,,  30  S. 

'  tlijt  the  railroad  ritrlit  of  way  of  the  defendant 

>ii'<^ion  In  the  land  wherein  the  surface  water 

"lit    to    accumulate,    and   was    accustomed    to 

I  l.v  alt-orplion  and  evaporation,  it  having 

'1  he  (iclcndant  constructed  a   waste  pipe 

'  .lusin^  such  water  to  discharge  itself 

I    HI  great  quantities,  to  the  immense 

11<'  fcued  to  recover  such  injury,  and 

,  the  (luestiou,  said:  "Conceding  that 

1^'  (i  to  How  uiK)n  plaintiff's  land  was 

1 1  lie  injury  for  the  defendant  to  col- 

1  (  liannel  and  cast  it  onto  plaintiff's 

---  subject  has  been  recently  consid- 

-  \    ZcMgler,  (;2  S.  S.  18.  ante,  p.  SS7. 

'1.  ^t.ited  should  govern  this  case." 

.    t'liiuuun  enemy,  against  which 

Imugh  in  so  doing  he  inflicts  in- 

I   W.ish.  75,  53  Am.  St.  Hep.  859, 

ihi>   doctrine,   consult  the   mouo- 

1,  So  Am.  St  Key.  720-735. 
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BUTLER   V.   WESTEKX   UXION"   TELEGEArn    CO. 

[62  S.  C.  222,  40  S.  E.  1G2.] 

TELEGRAPH  COMPANIES-DELAY  IN  DELIVERY  OF 
MESSAGE-EXEMPLARY  DAMAGES.-If  a  telotrraph  company 
negligently  falls  to  deliver  a  telegram  sent  by  the  son  in  law  of 
plaintiCf  to  a  third  person  for  the  benefit  of  plaintiff,  the  latter  has 
a  right  of  action  against  tlie  company,  and  may  recover  exemplary 
daiuages  for  mental  anguish,  on  allegations  that  the  failure  to 
deliver  the  message  was  willful,  wanton,  and  gross  negligence,  (pp. 
893,  903.) 

Smythe,  Lee  &  Frost,  R.  W.  ShancI,  and  G.  H.  Feasons,  for 
the  appellant. 

P.  H.  Nelson  and  Melton  &  Belser,  for  the  appellee. 

224  POPE,  J.  This  is  an  action  for  nineteen  hundred  and 
fifty  dollars  damages.  The  cause  came  on  to  be  heard  before 
Judge  Townsend  upon  a  demurrer  to  the  complaint,  which  de- 
murrer was  ^'^  refused.  Thereupon  an  appeal  was  taken  to 
this  court.  In  order  to  properly  understand  the  questions  in- 
volved, it  will  be  well  to  reproduce  the  complaint,  the  demur- 
rer and  the  grounds  of  appeal.  These  in  their  order  are  as  fol- 
lows : 

The  complaint  in  its  first  article  alleges  that  the  defendant 
is  a  corporation  under  the  state  of  New  York,  engaged  in  the 
business  of  telegraphing  for  hire,  having  offices  in  tlie  city  of 
Columbia,  South  Carolina,  and  in  the  town  of  Abbeville,  South 
Carolina. 

"2.  That  on  the  third  day  of  April,  1899,  one  J.  B.  Spivey, 
the  son  in  law  of  the  plaintiff,  presented  to  and  filed  with 
the  defendant,  at  its  office  in  the  said  town  of  Abbeville,  the 
following  message :  'Mr.  H.  F.  Jumper,  No.  709  Lumber  street : 
Wife  very  ill.  Come  at  once.  Let  parents  and  G.  B.  Spivey 
know.     J.  B.  Spivey.' 

"3.  That  the  defendant  at  said  time  and  place  received  said 
message  and  promised  promptly  to  transmit  by  telegraph  and 
deliver  the  same  to  the  said  H.  F.  Jumper  at  his  said  address 
in  the  said  city  of  Columbia,  and  that  the  said  J.  B.  Spivey,  in 
consideration  thereof,  then  and  there  prepaid  to  the  defend- 
ant its  regular  charges. 

"4.  That  at  said  time  the  ^nfe  of  the  said  J.  B.  Sj)ivey, 
mentioned  in  the  said  message,  was  critically  ill;  that  the 
plaintiff  is  her  father  and  one  of  the  parents  mentioned  in  said 
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-'  ■f\^Q~-\s\  nriil  th.it  4hG  baiiie  was  presented  to,  and  received  by, 
,Vf/-.^t^l^.  ^  1  ait  to  be  transmitted  and  delivered  as  aforesaid  for 

'HJ?'j''  ~  ^'s  benefit,  of  all  of  which  defendant  was  apprised 

\  -^y  '  '  r'  e  of  the  presentation  of  said  messajre  to  it  as  afore- 

»^^;"'  _  ,iTul  that  plaintiff  on  his  part  in  all  respects  fully  com* 
t^\:C.pli(Ml:  w,ith*'the  terms  and  conditions  of  said  agreement. 
''^•)^4^y/'h'.i:^?ii  although  the  said  H.  F.  Jiimper  was  at  his  resi' 
/^'A-l^liMjce,  at  said  No.  709  Lumber  street,  in  said  city,  during  the 
i^7?^{:M/ii"h''of-the  said- third 'day  of 'April,  when  said  message  could 
?\^h'''vi"Vid):/,^ygb,t'to.have  been  delivered  to  him  and  all  of  the  follow- 
^^^^■'it'n^c:  :(1'av?i:and/althoufrh  his -said' residence  was  within  easy  reach 
^jN>^Vpf-'tl'ie.fd,efcndant  and  within- its -regular  delivery  limits  in  said 

wantonly  *^®  and  grossly, 
message,  and  the 
gross  negligence  of 
J.'pT%':'tl(e^  dof(^ndant^  a  foresaid,- was  not  delivered,  or  offered  to  be 
S'i'^^'^^l''''''^''£ri'd,.;^  the' said  H.  F./ Jumper,  or  anvone  for  him,  un- 
|f^^?fi'li'^i'lipj',S(  \t  htli',day-of 'ApriL,  1899,  upon  demand  then  being 
.,_-__  ^^^  therefor  at  defendant's  office 
and  that  in  the  meantime,  on  the 
^¥^^'t:>ni'gHt\of*the''"fifth  dav.. of  April,  1899,  the, said  wife  of  the  said 
'3l|?i?'?\]!.^^B?..  Spi/cy,  ^died  of  .^said  illness,  and  her 'remains  were  for- 
j:|'^->w  irih'd'bv.iTiilroad'to,  Killians,, in  the  said  county  of  Richland, 
^^''.'V.jor-jnti  rrnonr.  -,        r,  .      . .  /  .' 

C-7;lf*-ir=w«lt!.'/riiat  by  ren^on^of  defendant's  .said  wanton,  willful  and 
iMi~^5'''Crro"Ulv'  noehiront  failure  pron-iptlv  to  deliver  said  message,  as 
j^'j^lv'-'^i'l'^i  -  ii>l.,ilie.  plaintiff  w.i-  (!(,|iiim'(1  of  seeing  and  being  with 
{^'^•'^' -,  i'dauglrter 'before  her  said  death,  and  of  accompanying 

t?rps-'  im-^- frbm^4he  saad.  town  of  Abbeville  to  the  said  Kil- 

%r^:',  M'l.-of,  providing  ffor  ^their  proper  reception,  upon  their 

'•VfV'^-'-  '        ,(!( -tin  ilinn  af;  Killians,  was  subjected  to  great 

'^y^i-y  .inil.-utTi  ring,  and  suffered  damage  in  the  sum 

ft-_^-,,  'r<;d  and  fi/ty, dollars. 

^:^P[  'ho,'tliirt\-lir.-^t  dav'of  May,  1899,  the  plaintiff 

"^'X,'  nd.int   fif  tht\  ni.iiti  rs  and  things  hereinabove 

Vwy  ilaiin  in  writing  to  said  defendant 

'-',vv  ''of,  but  the  defendant  has  failed 

'JVvj;-''  Ml,  or'.any  part  thereof,  and  has 

'T'"'"-  '  el.iini.- 

>'"Vj'  'iM  1 11' U.  judgment  against  the  de- 

.',""",.  .  ( iijri:Tidr(Ml  and  fifty  dollars,  and 

'  ' '  is  action. 
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"DEMURRER  AND  NOTICE. 

"You  will  take  notice  that  at  the  call  of  this  caiifje  for  trial, 
and  after  reading  the  complaint,  the  defendant  will  move  the 
court  for  an  order  dismissing  the  complaint  on  the  grounds 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  facts  stated  show :  1.  No  duty  of  defendant 
to  the  plaintiff;  2.  No  right  of  action  by  plaintiff  against  de- 
fendant: 3.  No  knowledge  by  defendant  that  plaintiff's  move- 
ments would  22T  J3g  affected  by  contents  of  the  telegram ;  and 
4.  No  injury  done  by  defendant  for  which  the  defendant  is  an- 
swerable in  damages  to  plaintiff." 

Then  defendant  gave  a  second  notice  of  grounds  for  the  de- 
murrer as  aforesaid : 

'Tlease  take  notice  that  the  defendant  demurs  to  the  com- 
plaint for  the  reason  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that:  1.  The  action 
is  for  punitive  damages,  and  arises  ex  contractu;  2.  The  action 
is  for  punitive  damages,  and  there  are  no  actual  damages  al- 
leged; 3.  The  complaint  fails  to  show  that  the  default  alleged 
against  the  defendant  was  the  cause  of  any  damage  to  the  plain- 
tiff; 4.  The  complaint  fails  to  allege  any  ^duty  owed  by  the 
defendant  to  the  plaintiff  for  breach  of  which  it  is  liable  in 
damages;  5.  The  complaint  fails  to  allege  facts  wliich  show 
prima  facie  that  the  plaintiff  is  entitled  to  exemplary  or  puni- 
tive damages." 

Judge  Townsend  overruled  the  demurrer  in  a  short  order, 
and   defendant   appealed  on  the   following   grounds : 

"1.  Because  his  honor  should  have  sustained  the  demurrers 
to  the  complaint. 

"2.  Because  his  honor  should  have  held  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
for  the  following  reasons,  or  one  or  more  of  them:  (a)  Be- 
cause the  complaint  failed  to  show  that  there  was  any  duty 
owed  by  the  defendant  to  the  plaintiff;  (b)  Because  the  com- 
plaint failed  to  show  that  there  existed  on  behalf  of  the  plain- 
tiff' any  cause  of  action  against  the  defendant;  (c)  Because 
the  complaint  failed  to  show  any  knowledge  on  the  part  of 
the  defendant  that  the  plaintiff's  movements  would  be  affected 
by  the  contents  of  the  telegram;  (d)  Because  the  com]ilaint 
failed  to  show  that  the  plaintiff  has  suffered  any  damage  of 
any  character. 

'S3.  Because  his  honor  should  have  held  that  the  complaint 
did  not  state  facts   sufficient  to  constitute  a  cause  of  action 
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f  if  i\o,foll<'\\  i^  I  .-i'n=:,  or  one  or  more  of  them:    (a)   Be- 

,.^''"r  um'  the  action  is  for  punitive  damages,  and  arises  ex  ^'^ 

'.t  V  C'liitr.ictu;  (b)   Because  the  action  is  for  punitive  damages,  and 

'"'V'.    no  actual  damages  are  alleged  to  have  been  suffered,      (c)   T5c- 

""-\„L  ■^'c.iu-o  tlie  complaint  fails  to  show  that  the    default    alleged 

^#V  ■^ai'-Mn^t  the  defendant  was  a  cause  of  any  damage  to  the  plain- 

yy-r,'i:,J  iT;   (d)  Because  the  complaint  fails  to  allege  any  duty  owed 

^f'^'^^liv  tlio  defendant  io  the  plaintiff,  for  the  breach  of  which  it  is 

*!|p':'^niable  in  damages;   (e)   Because  the  complaint  fails  to  allege 

'^v^v^'i'act^to  sliow  prima  facie  that  the  plaintiff  is  entitled  to  exem- 

;i^''-|/plai"y,or  punitive  damng."-. 

•^^flf^^f"'''^'"'lV'Because"^his   hoih  ;    -''uld   not  have   overruled  the   de- 
'^^'^fmuf  rer.^;    *  - .". 

^^^.^^•Tlfo  £rre,it"''d.iim('r  to  a  dcriuirr.tnt  is  that,  for  the  purpose 
X.^l^'s%>f 'ir'--t  iir^f' ibe  siifliciency 'of  the  facts  alleged  In  a  complaint 
i^^/f:pfis^a.  cause  of' action,' he  admits  those  facts  to  be  true.  This 
l^^l^-'^court^'cfideayors^to  be"  V(  fv  careful  when  considering  the  facts 
^J&i}>*al<legiHlV]ri  -a  complaint;  to  say  that  we  do  not  intend  to  pass 
■      ■ *        -    -     .  •    -      ^1^^  purposes 

laws  of  the 

Q<.^v.>i  jiL  Liii    vii._.    of  Columbia, 

and  ,ihc^  town   of   A'bbe\ille,   South   Carolina, 

^     ,  . ....  '  ii  U  ::i,il)hing^  for  hire. 

^J^^I|^/2.//rhat  i.M  nl^grini.  wlio-c  dcl.nid  delivery  is  the  cause 
'^ii:-?/ofythis  contention,  \\a^"- ilt  liNcn'd  b\  J.  P.  Spivev,  who  is  a 
•■'•S;^Y,,-*''fc(m-in  lawM)f  plaint  ill'.  Jod  W.  Butlrr,  on  the  third  day  of 
il|^|*^y«i^jrH'r-il/l*^'^99,  to  an-agent'of  tlie  defendant,  and  the  hire  actually 
'j'^^' "h4)aid|;,on'?;tba't  day  for,  the^ch  li\(  i  \  of  the  telegram  to  Mr.  H. 
£^,^''^**'''lfy?'y'Uihp^^^  at  "his  residence,  2s  o.  709  Lumber  street,  in  the 
l^*'/''"XcifvS'o£  Columbia,  S6,uth 'Carolina  (which  is  about  one  hundred 

egram  to  the 
the  third  day 
the  daughter 
ifT    Jncol)  W.  P.utler, nvas  critically  ill. 

'  '"i  iid.int/tbe  telegraph  company,  when  it  took 

n,  promised  to  promptly  transmit  the 

ivrd   to   be   transmitted   and    delivered 

] '''I  111  tiff's  benefit  (italics  ours).     That 

'   of 'plaintiff's  relationship  to  Mrs. 

^  'tT"<  d.iiiL^litor  lay  critically  ill   in 

'•  e   purposes   of  the 
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telegram  in  question  was  to  apprise  the  plaintiff,  as  her  fatlier, 
of  her  critical  illness. 

5.  That  although  Mr.  Jumper,  as  the  ad.lressee  named  in 
the  message,  lived  within  easy  reach  of  defendant's  ofTice  in 
the  city  of  Columbia,  South  Carolina,  and  defendant  knew  the 
street  and  the  number  on  the  street  in  said  city,  yet  the  de- 
fendant, having  received  said  dispatch  on  the  third  day  of  Aprjl, 
1899,  did  not  deliver  the  same  until  the  7th  of  April,  1899,  and 
then  only  when  the  addressee  demanded  the  dispatch  of  the 
defendant. 

6.  That  Mrs.  Spivey  died  on  the  fifth  day  of  April,  1899, 
but  the  plaintiff,  as  her  father,  received  no  notice  of  it,  and 
did  not,  therefore,  attend  her  bedside,  nor  was  he  apprised  of 
her  death  until  after  her  remains  reached  the  village  of  Kil- 
lians.  South  Carolina,  and  when  no  preparations  had  been  made 
for  her  burial. 

7.  That  the  plaintiff  alleges  that  the  failure  of  the  defend- 
ant to  deliver  the  telegram  was  wanton,  willful  and  gross  neg- 
ligence, and  by  reason  thereof  the  plaintiff  being  denied  the 
privilege  to  attend  his  dying  daughter's  bedside  and  also  of 
accompanying  her  remains  to  Killians,  South  Carolina,  and 
prepare  for  her  burial  near  there,  was  greviously  afllicted,  his 
mental  anguish  and  suffering  was  great,  to  wit,  being  dam- 
aged by  the  defendant  in  the  sum  of  nineteen  hundred  and  fifty 
dollars,  for  which  sum  he  asks  judgment  against  the  defendant. 

Under  this  state  of  facts  the  defendant  asks  us  to  hold  that 
the  plaintiff  has  not  set  out  in  his  complaint  a  cause  of  action 
against  it.  The  first  and  fourth  grounds  of  appeal  are  dis- 
missed, for  the  simple  reason  that  no  specific  error  is  pointed 
out  in  the  same,  it  being  alleged  in  the  first  tliat  the  circuit 
judge  ought  to  have  sustained  the  demurrer,  and  in  the  fourth, 
that  he  ought  not  to  have  overruled  the  demurrer.  This  will 
■do  no  great  harm  to  the  defendant  appellant,  ^^**  as  his  other 
exceptions  cover  specific  allegations  of  error. 

It  seems  to  us  that  the  preliminary  question  is  suggested 
by  the  subdivision  (b)  of  the  second  ground  of  appeal,  for  if 
tlie  plaintiff  has  by  his  complaint  failed  to  show  that  any  cause 
of  action  existed  in  him  as  against  the  defendant,  then  we 
need  go  no  further.  If  the  plaintiff  has  shown  by  his  com- 
plaint that  he  has  no  legal  claim  for  redress  by  the  defendant, 
why  his  attempted  cause  of  action  is  futile.  But,  under  the 
facts  alleged  in  the  complaint,  has  the  defendant  no  duty  which 
it  owes  to  the  plaintiff  which  the   defendant  has  refused  to 
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!•   Inoks  to  us  that  when  the  plaintiff  alleged  in  his 
-  ;jj.^  (  tli.it  a  certain  telegram,  delivered  to  defendant  for 

"■"f^A-ir  '>n  for  hire,  under  a  knowledge  that  ]\Irs.  Spivey  was 

>■v4/,''^  '  oupled  with  the  words  "come  at  once;  let  parents 

'^>V'  In  d,  further,  as  is  slated  in  the  complaint,  that  "the  de- 

't^4^>"Hjf>  new  at  that  time  that  it  was  for  the  plaintiff's  bene- 

3i%r'-'fj('iii"'  the  telegram  was  being  sent  and  the  defendant,  under 
'^-%yuj  ,t\\csQ  circumstances,  wantonly,  willfully  and  negligently  failed 
'|'4^/4"',tb  ■'send,  the  telegram,  there  arose  a  legal  duty  to  the  plaintiff 
'J^^'''t^V^'^\ed-%  the  defendant.  It  is  suggested  that  there  was  no  con- 
'SiVi^/tract,  betwixt  the,  plaintiff  and  the  defendant.  Tliere  was  no 
«i4^^%^,*'':actjj'al  cpntract*bet\\e<'n^the  plaintiff  and  defendant.  But  the 
^S|^?|ffip'laintiff  "is ;notl  suing  on  the  contract.  The  defendant  is  not 
^^^^^'vlk^'n;  onlin.iry  perfcon,  under  the  law.  Enjoying,  as  it  does,  the 
^^^,'V>^j.]otition  of  a  common  carrier,  it  is  invested  with  a  quasi  public 
l'if^t:,r<'baT'a"rt'or: '^^J'l-t  n^  -a  nilroad  has  made  no  actual  contract 
5*yi^Yl~*-~XHl)  hcr^,^  s  to  its  station  to  meet  a  wife  and 

#|^^vf|f'liililv.eoni  night  on  a  passenger  train,  on  a  railroad, 

'S.W^t:if-'piicri  rrli  Made  no  contract  with  such  husband  to  keep 

|^^f|^-«"^CthL.''i  it  ion  in  such  a  condition  that  no  injury 

'Jf'"^--  shall,  h.ipprii^  niiough  the  railroad's  fault,  and  yet  if  such  hus- 
- 'I:  \^-"  band -is  injured  through  such  fault,  the  railroad  owes  a  duty 
A:,^Q\'  to  such  husband,  and  when  he  is  injured  the  railroad  can  be 
'.^,^^?f'ma'l('  to  pay  him  damages:  Izlar  v.  Manchester  etc.  R.  R.  Co., 
tei^/'V  ^  C"  332,  35  S.  E.  583.  And  in  like  manner  the  railroad 
¥;v  '  V— '-rpccives  goods  of  A  to  be  delivered  to  B,  and  such  goods 
_^'-n;.iSO. shipped  are  lo^t  through  the  negligence  of  the  railroad,  and 
F^C;.;'V"Vi"t;%Uir"'' "out  lint  the' goods,  so  received  by  the  railroad,  con- 
4^^^'-^  '?i'cfn(Ml;to  B,  \M  re  "Owned  bv  C,  and  that  fact  is  unknown  to 
W4''^>^lh»>-railroad,a'^ -a  couniion  carrier  for  hire,  vet  C  has  a  right  of 
^^^-"/v^]S**'"5?*^^l''^''*^^  '^-'^'"'"'^  ^^^^  railroad,  because  the  common  car- 
^*5f "  "|j'^'"U*- ''''^ ' 'I  ^!]^'  ^  "■  '*v  to  the  owner,  C,  for  whose  benefit  such 
Mn>;''-<:i,(iil- ^woro  \u  "  .  i-ported:  and  this,  too,  when  C  was  un- 
■' jxV'''''*Kji'j\\V^ij  '  '   for  the  transportation  of  such  goods. 

;jl'v  :?'?■'-;  '-''"'.,  I'lmg  and  Practice,  835,  states  the  rule 

''r-'i  makes  a  contract  for  the  transporta- 

,^:'*r'";*  \  '  *  -closing  the  fact  that  he  is  acting 

'y.'''if    :J  '"»abis  entitled  to  sue  the  carrier  for 

.'-V'U/'  Vnd  in  the  note  many  cases  are 

'v'^  '  ^  ■;.      ~   \  f  ^v.'among'^t  which  are  the  cases  of 

■    \^\\' ^{''-^    \".' Merchants'  Bank,  6  How.  379, 

«.;';'"/  -  ^-. '  •  ii-"t.\/ij."i:-'('o,  19  n.  ii.  337,  51  Am. 

.^^>  "      '  '■'         '' '  '  '--'cilcJ,   "when   plaintiff's   agent 
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placed  plaintiff's  coat  in  a  bundle  with  his  own  coat,  and  de- 
livered it  to  defendant  for  transportation  without  disclosing 
plaintiff's  name,  plaintiff  was  entitled  to  sue  defendant  for  the 
loss  of  the  coat."  In  the  constitution  of  1895,  adopted  by  this 
state,  in  article  9,  section  3,  it  is  declared :  "All  railroads  .... 
eni^aged  in  transportation  for  hire,  and  all  telegraph  and  other 
corporations  engaged  in  the  business  of  transmitting  intelli- 
gence for  hire,  are  common  carriers  in  their  respective  lines 
of  business,  and  are  subject  to  liability  and  taxation  as  such." 
This  quotation  is  made  just  here  that  we  may  keep  in  our 
minds  that  the  defendant,  being  a  common  carrier  for  the 
transportation  of  intelligence  for  hire,  enjoys  a  quasi  public 
character,  and  thereby  owes  to  the  public  duty  with  reference 
to  its  business,  and  may  be  made  liable  for  a  breach  of  duty. 
The  liability  of  such  common  carriers  is  not  only  for  breaclies 
of  contracts,  but  also  for  delicts — not  only  liable  ex  con- 
tractu, but  ex  delicto.  So  that  it  thus  appears  that  a  con- 
tractual relation  between  the  plaintiff  and  defendant  is  not  es- 
sential. ^^^  The  liability  for  a  breach  of  the  duty  owed  by 
the  defendant  to  the  plaintiff  may  arise  in  instances  where  the 
•contract  is  made  for  the  benefit  of  the  plaintiff.  In  the  case 
of  Simson  v.  Brown,  68  N.  Y.  355,  the  following  language  oc- 
<?urs:  "It  is  not  every  promise  made  by  one  to  another,  from 
the  performance  of  which  a  benefit  may  inure  to  a  third,  which 
gives  a  right  of  action  to  such  third  person,  he  being  neither 
privy  to  the  contract  nor  to  the  consideration.  The  contract 
must  be  made  for  his  benefit  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited."  When  the  language  just  quoted 
was  embodied  in  the  opinion  of  the  court  in  Burton  v.  Larkin, 
3G  Kan.  246,  59  Am.  Rep.  541,  13  Pac.  398,  the  court  went 
•on  and  said:  "We  think  this  is  a  correct  statement  of  the  law 
[citing  many  cases] ;  of  course,  the  name  of  the  person  to  be 
benefited  by  the  contract  need  not  be  given  if  he  is  otherwise 

sufficiently  described  or  designated In  any  case,  when 

the  person  to  be  benefited  is  in  any  manner  sufficiently  de- 
scribed or  designated,  he  may  sue  upon  the  contract."  In  the 
case  of  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  16 
Am.  St.  Rep.  920,  13  S.  W.  857,  where  there  was  a  con- 
test over  this  telegram:  "To  F.  E.  Adams,  Athens.  Clara 
come  quick.  Eufc  is  dying.  0.  :M.  Simmons "  by  which 
it  was  sought  to  defeat  an  action  by  F.  E.  Adams,  the  ad- 
dressee, in  behalf  of  his  wife,  "Clara,"  named  in  the  telegram, 
.by  alleging  that  she   ("Clara"')   had  no  "right  of  action,"  the 
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"iO'-^l   -'1  '"i  •  "U,  in  fad,  the  nic^sa^ro  was  sent  for  the  hcnefit 

■',  <  :jj' ;    M  s    (the    'Chira'    named   in   the   telegram),    and 

"•■'-1h  'w.i-  I  he  (himaged  party,  we  can  see  no  good  reason  why 

;-  i-'-luT.  hi:-''  iid  may  not  maintain  the  suit'' — citing  a  numher  of 

V.'.' ?m1i'(  i^i,  !i[)ort  of  the  position.     That  court  further  said: 

",^  \.,;-''Ji"hi' .])  iM  V   in   fact  to  be  accommodated,  benefited  or   served 

-     %  ^diol'l-;  tlic  beneficial  interest  in  the  contract.     "Wlien  that  one 

'  :■;  ^'-^fMi-taiiis  damage  from  its  breach,  a  right  of  action  arises  in  his 

/' ^';";;'f(or "li(^r)    fi'''-,.  .  .   .   "W-^  +i''Tik  the  question  as  to  who  may 

^-„t^;.*iYiTiiiij,i!n  ;i  <v  the  breach  of  contract  docs 

'.  ;^_"';v^[nol^de]H'nd  upon  the  payment  of  the  fee,  nor  upon  the  qucs- 

"'','->? -"^t I pn   vIkIIkm-   the   <;(mder  had   been   pre\iously   constituted    an 

*'*■■>.:*/.* a gi ait  .  r'*'*  by  the  party  to  wdiom  the  dispatch 

/,;^;'^l^=i"is;Vcn'  ]  iH),  in  fact,  was  to  be  served  and  who  is 

5  j'J'Vid  a  in  aY  tho  sender,  from  motives  of  friendship  or 

..f'i-i-^jiuy  6:  'lifer  npon  the  receiver  a  bene- 

'■4?t>ii'-t".iin'.,  it,  and  out  of  the  transaction 

';>^4ethe're  i  <me  to  receive  and  for  the  cor- 

/  .'4?^^^\jiorat!i  technical  relationship  of  prin- 

'■ " '■•/^I^P-'i^  .  ler  parties  ought  not  to  inure 

'  ""'-I'Hto/tlu'  company,  -to  the  exclusion  of 

.'K.-the  oT  lor  wliose  use  the  other  parties  intended  the 

'i ,'•',<  tr.ins.H  So,  too,  in  the  case  of  Sherrell  v.  Western  Union 

/"vJ^'Tei.^Co.,  109 'X.  C.  527,  14  S.  E.  94,  in  the  matter  of  this 

!'?v|Htele<zram :  "To  ^fr.  Frankin  Sherrill,  Statcsville,  North  Caro- 

\'-  k  ~'.^;Uiiia,.    Tell  TT(>nry  to  come  home.     Loy  is  had  sick,  M.  C.  Shcr- 

y>/pv'rill.",  complaint  it  was  alleged  that  "Henry"  referred 

^ix5^.'-;-.*'j^-to'iji  ,1..^    .  ,  _ram  was  the  father  of  "Loy,"  who  was  spoken 

l//^^''''^^J'of7therein/ai?,  bi'inir  "bad  sick,"  that  the  message  was  sent  for 

'^H'  ."^Xi.ho'.-lKMU'fit'  of  '■  '       '  *'  the  plaintiff.     In  the  demurrer  it  was 

'mjI'' L^  d  :/"Thai  "iplaint  did  not  state  facts  sufTicient  to 

fi-!iiMte'_a  cnu-e  of  artinn  in  favor  of  the  plaintitf.  in  that 

^■''■r/A^Xt'f'MM'' '}J\.''        '■'     ■'"'*'  '■^^  the  complaint  that  the  message  in 

*.  4'.;ii"''i  ''P,^.  '^^  ^^-  ^-  Sherrill  to  one  Franklin  Sher- 

jj^,-' f5*"ri'jv'  p'l  T  ^  '1  it  is  not  alleged  in  the  com- 

t"' *"' V"P.' ■  ;''1.^^\  "   ''"^^  the  agent  of  the  plaintiff  to 

ii.?-^ '^Jm' ''''\V'vr'  -aid   message  to  the  plaintiff,   nor 

y/'-K'"^:)]^^''^  .fVi{  int  that  there  exists  any  privitv 

~'-",-/'-'4v  V'""''v(!^'>'-  Tranklin  Sherrill  in  respect  to 

■  i'^/: thecal le'i:;  ^  'd  message,  nor  that  there 

->  '  '''•'  -  '[  T*  'itiff  and  the  defendant  in. 

-  /'I'        ,  t  anv  contractual  relations 

'   "exibU'd   b'^  ridant  growing  out. 


-I  w. 
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of  this  alleged  contract  between  M.  C.  Shcrrill  and  the  defend- 
ant under  which  said  message  was  sent.  Tlie  supreme  court 
of  North  Carolina  said,  inter  alia:  "It  appears  in  tlie  mni- 
plaint  that  the  telegram  was  sent  Iw  his  sister,  wliom  tlie 
plaintiff  left  in  charge  of  his  home  in  Indiana in  re- 
gard to  the  illness  of  his  daughter  ....  and  it  was  directed 
to  his  -^  father,  at  whose  house,  in  this  state,  he  was  on  a 
visit,  'for  the  use  and  benefit,'  it  is  alleged,  'of  the  plaintifT,' 

and  defendant  contracted  to   deliver  it  at  such  house 

The  telegram  requested  the  father  to  tell  the  plaintifT  to  come 
home,  tliat  his  daughter  was  very  ill.  The  plaintiff  could, 
therefore,  maintain  the  action  both  because  the  sister  was  his 
agent  for  the  purpose  of  sending  the  telegram,  and  also  be- 
cause the  plaintiff  was  the  beneficial  party  in  the  contempla- 
tion of  the  contract  of  sending  the  message,  since  it  was  on 
its  face  sent  for  his  benefit,  and  he  was  the  party  who  alone 
would  be  injured  by  its  negligent  delay  or  nondelivery,  and  it 
is  averred  that  the  defendant  received  the  message  to  bo  trans- 
mitted 'for  the  use  and  benefit'  of  the  plaintiff.  The  demurrer, 
on  the  second  and  third  grounds,  was,  therefore,  properly  over- 
ruled." Hale  on  Damages,  266,  puts  the  doctrine  thus :  "When 
the  action  by  the  consignee  is  regarded  as  sounding  in  tort, 
the  liability  is  based  upon  the  breach  of  the  public  duty  im- 
posed on  telegraph  companies  to  transmit  message.  Every 
-contract  made  by  a  telegraph  company  is  made  in  pursuance 
•of  a  duty  imposed  upon  it  by  the  state,  and  any  breach  of  it 
is  not  only  a  breach  of  contract,  but  a  tort ;  for  the  duty  as- 
sumed involves  the  performance  of  this  contract,  not  merely 
as  it  affords  the  sending  but  as  it  affords  the  delivery.  The 
telegraph  company  is  under  a  duty  to  all  the  world,  and  a 
breach  of  its  contract  with  the  sender  is  a  breach  of  this  duty 
as  it  affects  the  receiver":  Sedgwick  on  Damages,  878.  There 
is  negligence  or  willful  conduct  resulting  in  damages,  and 
this,  as  has  been  seen,  attaches  liability.  Ilence,  we  conclude 
that  the  plaintiff  has  capacity  to  sue  under  the  allegations  of 
!his  complaint  in  the  present  action. 

The  next  question  we  will  consider  is  somewhat  akin  to  the 
first,  and  yet  is  different  from  it.  Has  the  plaintiff  set  out 
in  his  complaint  a  cause  of  action  against  the  defendant  ?  We 
must  bear  in  mind  that  there  is  a  difference  existing  l)etween 
compensatory  damages  and  exemplary  damages.  In  this  ac- 
tion the  plaintiff  seeks  to  recover  the  latter.  The  defendant 
recoonizes   the   force   and   effect   of   our   late   decision   of  ^^ 
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^    ui-  V.  \\.>uiii  L'nion  Tel.  Co.,  57  S.  C.  331,  35  S.  E.  55G, 

iTP  this  court  said:  "As  to  the  tliird  exception,  we  think 

.<•  ,  I  uit  jndire  was  correct  in  lioldinij  tliat  exemplary  dam- 

ly  be  recovered  of  a  corporation  for  its  negligence,  when 

-  any  evidence  of  wantonness,  or  willfulness,  or  reckless- 

J  - '    '  ■lice  on  the  part  of  the  agent  or  agents  of  such  cor- 

^'•,  iir  example,  of  the    telegraph    company  here  sued. 

■y^'^We  think, our  cases  of  Samuels  v.  Richmond  etc.  I?.  R.  Co.,  35 

r  j%i"^S.' (?f '  103,  28  Am.   St.  Eep.  883,  14  S.  E.  943;  Pickens  v. 

i-^^ISouth  Carolina  etc.  E.  I?.  Co.,  54  S.  C.  498,  32  S.  E.  5G7, 

V|i^A!^'ijl"i:ni  y.  Ilorida  etc.  TJ.  E.  Co.,  53  S.  C.  210,  31  S.  E.  224, 

,  ,*|!;/}^,^iliu''iil  mtlv   «:up]iort  this   doctrine."     Jacob   W.   Butler   in  his 

"'"^-A  '''  "'  '  I  n'  h  1-  cliarffcd  the  defendant  with  having  neglected  to 

'  ^^^v^dC'Tr/t  r.^ti  I'  nic-sage  from  malice,  from  wantonness,  from  will- 

./;i,^th;^fulno"-!,^  "  \i  u'l'dirisr  to  our  cases  of  Duckett  v.  Pool,  34  S.  C. 

''^<k  fl''-  "•  '''^   '^    -' '  '   ^T'  ll'ii'^^^  "■'•  T-Jichmond  etc.  R.  R.  Co.,  35  S.  C. 

-|Si  ' '^  ' '"'  ^"'    ^^-  •'''  ''    ^"^^^-  "1  ^''^-  E.  9i7,  Samuels  v.  Richmond 

^{^J-i'i^llK.  i;    C\>,    r,  -^    (       'M.  28  Am.  St.  Rep.  883,  14  S.  E. 

f^|j».f3~'_tlfr(ni';:hMii.  ~  nf  CiUman  v.  Florida  etc.  R.  R.   Co., 

'^^^^CP'^'^r^'.cV^-  "''  ^    1      "I     '-'1  rwVons  V.  South  Carolina  etc. 

4?|W-' '•'  (    *  '"t   ^    C  -     '      -)G7,  the  use  of  the  words 

^f,  '  "  '  "\.ui:nniu --."    "frpm    willfulness,"    or 

.'''/I  \\  ^  -'in  a  c'onijilaint  has  been  deemed  suffi- 

;  >'?cient  to  poinl   cut   \n  the  defendant  that  he  must  meet  a  case 

:''^^Jwberc  e\eiTi{)Lirv  d.im.iges  are  claimed.     We  must  say  that  if 

'^''^^'vvthe  def(^ndant  did  maliciously,  wantonly  or  willfully  withhold 

,/|'^fjv!this'  tolcL'r.iin.   so   that   tlii'^   ]>laintiff  was  unable  to  close  the 

\'^^^,%i'\ o<i  nf-1    -    '  '"  'liter  in  d(Mih  or  to  prepare  her  grave  for  burial, 

r^'^''''.-th  ii/t'  ''    ill- _'n_r  ilii-e  f.ut'^  m  his  complaint  has  set 

vV-sJi5?^oiit^-a/(  M    ij-iin^t  this  defendant. 

l^^llf,,--<^'^--'^.J '     _        ,         ,p   il-    fa')   We  cannot    say    the  defendant 

i>"/'^  t^ow 'l.ifo', duu"^  io  the  iiliinntT,  f  r  'f  the  facts  be  as  alleffod  in 

-;  J""^'t'r  '       ''  '  '       '1  in\i    liiiM  til"  duty  of  promptly  delivering 

^:V' '';'>!  '  "M      '10    We  cannot  say  that  there  was 

•f/'-TH'r/n'oVj  ^U;-     ',^11  \e  have  just  held  that,  under 

';€;*'•%'""  ■'"    "      "      '"  hct*;  in  the  complaint  showed 

*!;4ti«/''    y   .      "    '"      "*  I    1(^  makes  no  difference  that 

\vant  of  knowledge  that  plain- 
'ed   by  the  telegram;   bad   as 
tji,^^;,,''         ^     .  .,  '  -  .;'  '"•   ''  unnatural  that  the  plain- 

'4^1^  2  r'  '     "'     ]      ''     '"'   '    '  to  '^^"  reach   the  bedside 

',X:fif9^'  [  \    ^  grave  was  prepared  for  her 


."■i 
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body.  The  telegraph  company,  though  a  corporation,  is  gov- 
erned by  the  knowledge  of  its  agents;  wlietlier  these  agents 
knew  what  nature  would  prompt  this  bereaved  fatlicr  to  do  in 
case  he  had  heard  the  dreadful  tidings  intended  to  be  carried 
to  him  by  the  telegram  in  question,  does  not  matter;  (d) 
The  complaint  does  show  how  the  wicked,  wanton  or  willful 
disregard  by  the  defendant  of  the  duty  it  owed  to  plaintiff 
damaged  the  plaintiff. 

3.  Grounds  of  appeal:  (a)  It  matters  not  that  the  plain- 
tiff in  his  complaint  set  out  the  telegram.  It  was  but  the  in- 
ducement leading  up  to  the  alleged  malicious,  wanton  or  will- 
ful disregard  of  the  duty  it  owed  the  plaintiff.  This  matter 
is  settled  against  the  defendant  bv  Pickens  v.  South  Carolina 
etc.  E.  E.  Co.,  5i  S.  C.  498,  32  S'.  E.  5'G7 ;  (b)  Since  the  last 
act  of  the  general  assembly  passed  in  189S,  great  liberality 
must  be  shown  by  judges  in  regard  to  actions  claiming  ex- 
emplary damages.  See  the  provisions  of  the  act  of  1898,  found 
in  23  Statutes  at  Large,  page  693,  which  provides:  "That  in 
all  actions  ex  delicto,  in  which  vindictive,  punitive  or  exemplary 
damages  are  claimed  in  the  complaint,  it  shall  be  proper  for 
tlic  party  to  recover  also  his  actual  damages  sustained ;  and 
no  party  shall  be  required  to  make  any  separate  statement  in 
the  complaint  in  such  action,  nor  shall  any  party  be  required 
to  elect  whether  he  will  go  to  trial  for  actual  or  other  dam- 
ages, but  shall  be  entitled  to  submit  his  whole  case  to  the  jury 
under  the  instruction  of  the  court."  But,  apart  from  this, 
we  may  not  hold  that  a  party  plaintiff  must  in  his  complaint 
for  exemplary  damages  set  forth  any  actual  damages  ex 
nomine;  (c)  The  complaint  does  point  out  his  injury;  (d) 
The  complaint  docs  point  out  a  duty  defendant  owed  plaintiff; 
(e)  We  have  already  overruled  this  position  and  given  our  rea- 
sons hereinbefore  therefor.  We  have  thus  considered  all  of 
defendant's  exceptions  and  have  overruled  the  same. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed  and  that  the  action  be  remitted  to  that 
court  for  a  trial. 

2^''  GAEY,  J.,  concurring.  The  complaint  alleges  tliat  th.3 
message  was  presented  to  and  received  by  the  defendant  to  be 
transmitted  and  delivered  to  H.  F.  Jumper  for  tlie  plaintiff's 
benefit.  Under  these  allegations,  the  plaintiff,  as  the  party 
beneficially  interested,  occupied  a  contractual  relation  with  the 
defendant.  Jumper  was  the  medium  througli  whicli  the  mes- 
sage was  to  reach  the  plaintiff.     The  complaint   alleges  that 
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*^         >mi.Ki    w.is  broken  by  the  defendant  in  such  a  manner 

1  constitute  a  tort;  and  as  he  was  the  party  sustaining 

^    l.inuxge,  we  fail  to  see  why  he  should  not  have  redress  for  the 

.vlletied  wrongful  violation  of  the  contract. 

";''/•-"   1  therefore  concur  in  the  judgment  announced  in  the  opin- 

.^?V  io'      '  ^^"    Justice  Pope. 

''^T-'^f'.^" '-^lr/Ju':ti(p  Jones  concurs  in  the  result. 

,  ,V-t"^S-'-^^   Chief  Justice  Mclver  Dissented,  on  the  frround  that  the  facts 


''   J>''*'!.^^-'^''^1   '"   ^'"^  complaint  win'(^  iii^utliciout  to  fonstitute  a  cause  of 


.*^i..'^^'jK'tion  in.f.n  or  of  plaintiff  and  against  the  defendant,  for  the  rea- 


^y>„-"'^pon<5    first,  that  thev  failed  to  show  anv  contractual  relations  be- 

•^•K.t.^y^.  tu(  I  II    1)1  untiff  and   defendant.     Hence,   if  plaintiff   sustained  any 

'^  Z^^'*  s«,(ian).ii:(^  t)v'ron«;on  of  his  failure  to  receive  such  message  in  due  time, 

:  ,'l'^^%,VthV; 'dell  11(1  mt  is  not  liable  to  plaintiff  for  such  damage.     Second, 

-vsi^''»--th('  futs  ilo'iiot  sliow  tliat  defendant  owed  any  duty  to  plaintiff  to 

--\%n^  (l(li\iiMo  liiui  the  mess, me  in  due  time,  but,  on  the  contrary,  the 

»     '^;^v' /'^S-^''' P''"'^'^    1'  U'b   "i<it  tlie'duty  of  delivering  the  message  to  plain- 

j'-4^55*Miffv^'if^'"iU'  i-iil-upoii  .iiMone,  was  imposed  upon  a  third  person  and 

"  ;4^'M^noti«.upon  .defciKl.iiit      IIi  ,  >  i\  an  action  ex  delicto  would  not  lie  in 

H  -¥'vkf-.nor  'ofjpl  iiiitiff   .i^iih-i   ilrlendant   upon   the    facts    stated.     The 

^^li  3*/5  a  *  < " ' "  mii-t  lie'H^iulid  ,is  ex  conti.utu,  and  punitive  damages  can- 

X  "-vuottbe  I    (i)\(i((l  111  siK  li  ait  ion 

ft?'' ..'^  '"In  , till'  thud  jil  u  r,  tlii'  ilrlaiilt   all('L,od  to  have  been  committed 
1,  ^^^^  f  <  '    •         » 

.-.'  bv  the  ill  li  mi  iiit  c.iiiiiot  be  regarded  as  the  proximate  cause  of  the 

^^  "I'liijui^    <  iiiiiii]  uiii'd   of   by   the  plaintiff;  for  it  may   have   occurred 

-^li  ;'''^'lioiii    III   I'ltiiMii  11^'  I  ilifient  and  proximate  cause,  the  neglect  of 

,./^4j-j^p>  .luniiM  i^  Id  (It'lnrr  the  ine's^ace  to  the  plaintiff  in  due  time,  even  if 

.  .  ^Jj^V'thi  ic  Iml  beon  no  def.mlt  on  the  part  of  the  defendant;  whether 

'"*<•?  ■*'>'i  f-*'.-  ■^      * 

/"■'^%r  Vsuch  neglect  \sould  li  i  m'  ociuin'd  is  a  matter  of  conjecture  only." 

'J^^V'/I'"  ^  >*.'*Meritar^  Anguish  as  an  Element  of  Damages  for  negligent 
^t^F^i'i^d'i'l  nj-iiT.  tjio  ti  Mi^it  --ion  aiid  ,<l('li\ ery  of  a  telegram  is,  by  the 
!5-*'-'vv^:'..     -.K-w  .  "  -..     V,  ,1  Western  T'nion  Tel.  Co.  v.  (Jiffln, 

s't.,,  oO  S.' W.  741;  Francis  v.  Western 

l'»  Am.   St.  Kep.  r)()7,  59  N,  W.   1078; 

<'o  ,  53  Ohio  St.  4:n,  53  Am.  St.  Hep- 

^\  I -toin'Union  Tel.  Co.,  IIG  Mo.  34, 

.I'l    Mimmertield  v.  Western  Union 

^'     Kip    17,   57  N.   AV.   973.     Compare 

1     ;».'{  Iowa,  752,  57  Am.  St.   Ilep. 

I  nion  Tel.  Co.  v.  Cooper,  10  Am. 

1  11  Tel.  Co.  v.  Carter,  85  Tex.  .580.  22 

Jip    and  cases  cited  in  the  cross-refer- 

iho  li.ibility  of  corporations,  including 
'inpliM  damages,  see  the  monographic 
Co..\:  K.ihn,  59  Am.  St.  Rep.  589-GU9. 
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BRASINGTON"  v.  SOUTH  BOUXD  RAILROAD  CO. 

[G2  S.  C.  325,  40  S.  E.  COS.] 

NEGLIGENCE  — ORDIXAXCE  AS  EVIDEXCE  OF.  —  A 
municipal  ordinance  is  admissible  in  evidence  without  pleading  it. 
for  the  purpose  of  showing  the  neccliffoiice  of  a  railroad  company  in 
liavimr  violated  it,  thoueh  the  action  is  founded  on  nei,'ligeiice  and 
not  on  the  ordinance,     (p.  0(»S.) 

NEGLIGENCE  —  PUNITIVE    T)AMAGES  —  PLEADING  -A 

complaint  allesinjr  that  defendant  "wantonly,  carelessly,  recklessly, 
.ind  neelipently"  omitted  to  do  acts  imposed  upon  it  by  a  city  ordi- 
nance,  justifies   an  award   of  punitive   damaces.     Cp.   OOn.') 

NEGLIGENCE  —  EXCAVATIONS  —  INSTRI'CTIOXR  THAT 
AXY  PERSON  who  makes  an  excavation  in  a  public  hishway  or 
street,  and  carelessly  and  noslijrently  fails  to  provide  proper  safe- 
fruards  therefor.  Is  liable  in  damajres  to  any  person  injured  by  rea- 
son thereof,  correctly  states  a  sreneral  rule  of  law.  and  if  it  is  desired 
that  limitations  of  such  rule  be  stated  to  the  jury,  a  request  to  that 
effect  must  be  submitted,     (p.  010.) 

NEGLIGENCE  — VIOLATIONS  OF  MT'NICIPAL  ORDI- 
NANCES AS  EVIDENCE  OF.— The  violation  of  a  municipal  ordi- 
nance is  a  circumstance  from  which  nesligence  may  be  inferred, 
and  it  may  be  introduced  to  prove  neslisrence  and  considered  bj-  the 
jury  for  that  purpose,  though  not  pleaded,  when  no  violation  thereof 
is  alleged,     (p.  911.) 

NEGLIGENCE. —  PUNITIVE  DAMAGES  may  be  given 
when  the  jury  is  satisfied  from  a  preponderance  of  the  evidence  that 
the  negligence  was  committed  in  recklessness  or  wanton  disregard 
of  the  rights  of  others,     (p.  911.) 

NEGLIGENCE  — DAMAGES.— In  awarding  actual  damages 
for  negligence,  the  injured  party  is  entitled  to  recover  compensation 
for  pain  suffered  in  the  past,  and  such  as  in  the  ordinary  course  of 
nature  he  would  suffer  in  the  future,  together  with  such  expendi- 
tures and  pecuniary  losses  as  he  has  sustained  to  the  time  of  trial, 
but  no  recovery  may  be  had  for  expenditures  which  he  may  be  re- 
quired to  make  in  the  future,     (pp.  913,  914.) 

W.  H.  Lylcs,  for  the  appellant. 

J.  P.  Thomas,  Jr.,  and  L.  M.  Smith,  for  the  appellee. 

^^"^  GARY,  J.  The  above-entitled  action  was  commenced 
on  the  15th  of  March,  1900,  for  the  recovery  of  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plainliil,  by  fall- 
ing into  a  cut  excavated  by  the  defendant  in  building  its  line 
of  railway  through  the  city  of  Columbia,  at  the  point  where 
gaid  line  crosses  Laurel  street.  The  specifications  of  negli- 
gence are  thus  alleged  in  the  complaint :  ''That  the  defendant 
did  carelessly,  wantonly,  recklessly  and  negligently,  and  in 
disregard  of  the  provisions  of  said  ordinance  and  of  the  duty 
which  it  owed  to  passengers  on  said  streets  and  sidewalks,  per- 
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r  cuL  ill  [\ni[  ncro.-s  T.aurcl  street  to  re- 

'11(1  without  any   fence,   railing,   guards,   or 

-  to  prevent  accident'^  at  the  sides  of  said  ex- 

I  it  ;>  and  wantonly,  rcckle-:?ly,  carelessly  and  neg- 

-  '"-^Jj  I  1  Mitted  to  fix  and  keep  any  lights  near  said  excava- 

f^-J^  '^^  '    and  in  like  manner  omitted  to  erect  any  bridge  or 

:VCv,^,l  ii_f  on  said  street  and  on  the  sidewalks  thereof;  and 

'*'4V- *l\\  I   '     -^   .   n  rklo'=-ly  and  negligently  made  said  ex- 

'.■/M^J^e  '    III',    than  twenty  feet  below  the  grade  of  said 

i<-<.^i    ].UH\'  •    t  rossinff  and  more   than  twentv-live  feet 

Wl-'ta '''^'.'^'^'^ ''   ''  ''  .''  m  open  and  direct  violation  of  the  plain  pn)- 

i|l:''f*,;(M'i-i(Hi'--'uf *v,ii(l  (n-dmnnce,  and  in  disregard  of  the  express  con- 

^■^^.V."*'-dition'^   iiiuin   wliuli   ^aid  company  was  authorized  to   occupy 

^r;^i*-'^fJ\n.d  u"-(^'.tii('  ^.i.d  -treet'and  make  excavations  and  cuts  therein." 

i^^'lVf'Fhe'  fui^  Vt  n  li  iVil  a  verdict  in  favor  of  the  plaintiff  for  three- 

exceptions,  the  first  of  which 
st  the  objection  of  the  defend- 

;^iH*|/'ant,'>hisXlionor^  the  pro-idmg  iud£re,  allowed  the  plaintiff  to 
^^^-:^^i'ii\rpdufc-';'section' 101'  ofvtiic  rovi^od  ordinances  of  the  city  of 
^§^<TC'6lutuhiZ^ii  I'linj  ,1-J  itjons  in  any  ^'^ 

1-rJ"-";|'^  stfcot'-^orj.n"    ''    '    ^'  '  'u  '<iil  times  when  per- 

^'r.  V^^-'^feons  are  iv  '        n  ]  -     ^  <  Kcavations,  when  made 

''<:^-''^Yi' r  tho,-])urpo>r.  (if  hiMiiur  lm-:  or  "  ,  h^;;,  shall  have  the 
>,'.§' r^'T^Mrih  nvw  rammed  wlicn  closing  tliL  ..  .  and  the  street  left 
's.'^t^l^'in  '-  Li)"d  condition  as  (before  said' excavations,  under  penalty 
|;4K^*rv,^f /ii\  '<liillai-.  to  he  collected  "from- the  party  ordering  the 
^Cs*-"\'.(%(  a\  it  oil  .io   bo   iiiaili '     when   =aid   ordinance   had   not   been 

.mt  and  incompetent  and 
MUN  on  the  part  of  the  dcfend- 

It'V  a"-  ',"\\h  (li^^M'd.Miit*  liM  •  '  in  the  complaint."     It  is  true, 

,:fci'^;.i^>^^^l^■'' (  iiM  f /.T.i;--'  'M<l\u\  iif  Citv  Council  v.  Ashley  Pho?- 
~i^^'.  ~.P  ''"  r'\ZKy  y  •;'"•  •"'""l-'l'^  ^-  E.  84fi,  says:  "It  is  frne 
^1^,1: '\\)  /  ;  1  '']  n'  ''*  -  <  'Utain  an  allegation  that  'the  plain- 
*Vl4f*4.^'t^l''''-C*''"''^ ''' ''^''^'''' *"' ^' '■'■'  '' '^^  "''  December,  1888,  for  the 
pix:  %:''']^Jil'I^"^f'^'OVj  -ii_'  a  71'  '  \\v\  in  exercise  of  the  taxing 
.^"  "^'p  r  (  r'f  fu— "'k'jii:  "!  1  tithd   "An  ordinance  to  rcgu- 

|^v^4i"5'' '-','. ^'w^^'~' V-*/'':1^ ''  ''  .'  '  "  i^'^'-'^v,  inter  alia,  it  is  pro- 

\/:  '/^-'^r  '  .'1  ij'"'''    ^'  ,     ^  i*;''ii'i  '•    manufacturing   com- 

''\!-'^  ?■>"'!'    '     "'      '^     "  ^"  i  i,_f  to.  ennafre  in  busines.s- 

^<^V'f^;i''    _       ',  '  iiiioth  day  of  January, 

^^■7  ;^  "^"A  ^M  I  -J      "J./     '^      '  ,    1  '  '  "'  id  shall  be  required 

C"^   *  .<  •        ^  ''' 


!tati-t5',iLN'-?]>l'<'a'd('d^  and  tlicT-iii 
%?^^  '•\^"  Ti  ^jl''t  (rental  ill  ^h:  a  j; 
'#t'i'  a"-  ',  \\h  (1i^i"\rd."'Tiit*  111  1 


-u'li-ci  K\t'  ,1  .inIrL'd  dollars.      But 


'"^  \  1*,-  A  v. 


>Hf^^! 
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there  is  no  allegation  that  such  ordinance,  thys  referred  to 
by  date  and  title,  contained  any  provision  authorizing  the  en- 
forcement of  the  payment  of  such  license  fee  by  suit  or  other- 
wise, as  the  act  above  referred  to  authorized  ;"uor  is  there  any 
allegation  that  such  ordinance*  contained  no  provision  at  all 
for  the  enforcement  of  such  payment.  The  reference  to  this 
ordinance  by  date  and  title  is  not  sufficient,  for,  as  is  said  in 
1  Dillon  on  jMunicipal  Corporations,  fourth  edition,  section 
31G :  'The  courts,  unless  it  be  the  courts  of  the  municipality, 
do  not  judicially  notice  the  ordinances  of  a  municipal  corpo- 
ration, unless  directed  by  charter  or  statute  to  do  so.  There- 
fore, such  ordinances  when  sought  to  be  enforced  by  action,  or 
when  set  up  by  the  defendant  as  a  protection,  should  be  set 
out  in  the  pleading.  It  is  not  sufficient  that  they  be  referred 
to  generally  by  the  title  or  section,'  though  probably  they 
^^^  need  not  be  set  out  in  haec  verba,  a  statement  of  the  sub- 
stance with  reference  to  the  date,  title  and  section  being  suffi- 
cient: See,  also.  In  re  Oliver,  21  S.  C.  323,  53  Am.  Rep.  G81. 
Here,  however,  there  is  no  allegation  that  the  ordinance  in 
substance  provides  for  the  enforcement  of  the  payment  of  the 
license  fee  by  action.  It  seems  to  us,  therefore,  that  the  al- 
legations in  this  complaint  are  not  sufficient  to  constitute  the 
cause  of  action  sought  to  be  enforced  therein;  but  that  a  fur- 
ther allegation  was  necessary  for  that  purpose,  either  to  the 
effect  that  provi,sion  had  been  made  in  the  ordinance,  as  au- 
thorized, by  the  act  of  1881,  supra,  for  the  enforcement  of  the 
payment  of  such  license  tax  by  action,  or  that  no  provision 
whatever  had  been  made  for  that  purpose,  which  would  have 
raised  the  question  whether,  in  the  absence  of  any  provision 
at  all,  the  court  of  common  pleas,  by  virtue  of  its  general 
jurisdiction,  could  enforce  a  right  conferred  by  an  ordinance 
of  a  municipal  corporation  by  an  ordinary  action,  where  no 
other  mode  of  doing  so  has  been  provided  by  the  ordinance." 
But  in  that  case  the  ordinance  was  the  foundation  of  the 
plaintiif's  cause  of  action,  and  the  rule  there  stated  does  not 
apply  in  other  cases.  In  Nohrden  v.  Northeastern  R.  R.  Co., 
54  S.  C.  496,  32  S.  E.  524,  Mr.  Chief  Justice  Mclver  points 
out  this  distinction,  when  he  says:  "The  second  ground  upon 
which  this  motion  is  based,  or  rather  the  second  defect  in  the 
statements  of  the  complaint  relied  on  to  support  the  motion, 
is  in  the  failure  to  state  in  paragraph  2  of  the  third  cause  of 
action  certain  facts,  cannot  be  sustained.     The  defect  relied 
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1  if(^  'ili'^  titlo,  flato  and  aiitliority  for  passane 
<]  publication  of  tho  allofrod  revised  ordinances  of  the  city  of 
Mon,  and  the  Mih-lance  of  the  allef;^cd  section  G05  thereof, 
1^  '^aine  with  regaril  to  tlie  alle<;ed  amendment  thereto  re- 
in said  parajrraph.     This  is  not  an  action  to  enforce 
1  nance  of  any  duty  imposed  by  an  ordinance  of  the  city 
-ton,  or  to  enforce  the  payment  of  any  tax  or  penalty 
V  such  ordinance,  hut  the  cause  of  action  here  is  the 
.  of  the  defendant  company  resulting  in  the  death  of 
I',  and, the  ordinances  of  ^^**  the  city  are  onlv  re- 
i-  showing  such  negligence.     The  case  of  City  Council 
Phosphate  Co.,  34  s!  C.  511,  13  S.  E.  84 5,  Veiled  on 
■  T  appellant,  does  not,  therefore,  apply  to  this  case." 
'  lid,  down  in  tho  ca<5e  of  City  Council  v.  Ashley 
."34  S.  C.  511,  13  S.  E.  845,"had  been  applied  in 
'  Nohrdfii  v.'\or(lioa>tern  R.  R.  Co.,  54  S.  C.  496,  32 
•    .1,  the  ol)j(^clion  to  the  ordinance  would  have  been  sus- 
,lji'  l.VJ-]nc\(l()p(Hlia  of  Pleading  and  Practice,  427, 
[j  I'd  of  "\iolation.  of  ordinance  relied  on  as  negli- 
i~  -il.l:  "It  .i-.  of  course,  unnecessary  to  plead  the 


'.\\ 


IS  not  founded  upon  it;  but,  never- 

';  =vi  '1  (  i-i>-  u  IS,  in  some  jurisdictions,  admitted  in 
Ml  the  question  of    negligence."     This    exception  is 

1  ..I"  >(  cond  exception  is  as  follows:  '.'2.: Because  asrainst  the 
/;r4?^V^lM^'  t'on  of  the  defeiidant,  the  plaintiff  was  allowed  to  introduce 
^r^^-'JL^.^r'^'l''  P^^  section  347  of  the  revi'=!ed  ordinances  of  the  city  of 
^i^^^^ViCMii;'nl>'  1.  n-  follows,.to  wit:  'In  order  to  provide  for  the  safety 
s^^^-'^'c'  \t.v\\ci-'^  whore  the  tracks  of  the  steam  railroad 

7'%'r:'j<  /  r<i^^  tlic  streets  of  the  city  of  Columbia,  it  shall  be 

^'-'vY;-'",''',,.  -  '"  "^''1   ( oiii]"»anies  to  station  during  the  daytime  at 

*^^^^^^\}  1,1  ':  in  the  judgment  of  the  city  council,  the  pub- 

£^Jvf-v>:.';|  '■'-  .  I    'liTo,  to  be  designated  by  city  council,  a  flag- 

?'f{^^->\  '!',''•.';  ■     '    ^    ill  be  to  show  a  red  flag  whenever  a  train 

^^>f-^'  '  ^iiiig  or  cro->ing  such  streets;  and  it  shall  also  be 

.     _^     'd-ci'mp.iiiics  to  provide  and  maintain  at  such 
-,-n;-  '  \''n  '  .M,!lu  ,1  lit  liirht,  to  burn  from  thirtv  niin- 
^^r.'  'lour  before  sunrise,'  when  it  had  not 

'^;^'-^  yant  and  incompetent  and  tended  to 

Xhe  part  of  the  defendant,  which  had 
^>''it."     This  is  disposed  of  by  what 
^'H  .led. 
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The  third  exception  is  as  follows:  "3.  Bccan.>=e  liis  honor 
charged  the  jury  as  follows,  to  wit:  'The  complaint  in  this 
case  has  that  form — it  is  for  punitive  damafros — it  is  drawn 

in  that  form The  damage  it  sets  forth  in  a   manner 

which  would  call  for  punitive  damages,  provided  all  the  facts, 
material  facts,  are  proven  to  the  satisfaction  ^*  of  the  jury'; 
thereby  indicating:  1.  That  although  the  complaint  contained 
no  allegation  of  willful  or  intentional  injury  on  the  part  of  the 
defendant,  it  nevertheless  alleged  the  damage  in  a  manner 
'which  would  call  for  punitive  damages';  and  2.  Thereby  in- 
dicating that  if  the  facts  alleged  in  the  complaint  were  proven 
to  the  satisfaction  of  the  jury,  it  would  be  their  duty  to  give 
punitive  damages."  In  Watts  v.  South  Bound  R.  R.  Co.,  GO 
S.  C.  74,  38  S.  E.  242,  Mr.  Justice  Jones  says:  "In  tlie  fourth 
paragraph  it  is  alleged  that  the  plaintiff  fell  into  said  cut  and 
was  injured  'by  reason  of  the  wanton  and  reckless  carelessness 
and  negligence  of  the  defendant  in  not  properly  guarding  and 
protecting  said  excavation,  etc'  These  allegations  we  think  are 
sufficient  to  warrant  the  charge  in  reference  to  exemplary  dam- 
ages. In  the  Century  Dictionary  and  Encyclopedia,  'wanton' 
is  defined  as  follows :  '2.  Characterized  by  extreme  recklessness, 
foolhardincss,  or  heartlessness ;  malicious;  recklessly  disrcgard- 
ful  of  the  right  or  of  consequence.'  A  charge  that  an  act  was 
recklessly  and  wantonly  done,  or  omitted,  indicates  much  more 
than  mere  inadvertence,  and  implies  that  the  wrongdoer  h.as 
a  mind  or  spirit  which  though  adverting  to  its  duty  and  the  con- 
sequences of  its  breach,  yet  in  unbridled  license  disregards  the 
same.  The  language  imports  a  conscious  failure  to  observe 
due  care  from  which  evil  intent  may  be  inferred :  See  ^Mack 
V.  South  Bound  R.  R.,  53  S.  C.  344  ,"68  Am.  St.  Rep.  913,  29 
S.  E.  905 ;  Glover  v.  Charleston  etc.  Ry.  Co.,  57  S.  C.  228,  35 
S.  E.  510."  This  authority,  as  well  as  others  which  could  be 
cited,  disposes  of  both  the  subdivisions  in  said  exception. 

The  fourth  exception  is  as  follows:  "4.  Because  his  honor 
charged  with  reference  to  the  defendant's  franchises,  as  follows, 
to  wit:  'But  it  must  observe  the  regulations  of  the  city  also, 
because  the  city  is  chartered  by  the  legislature.  The  city  lias 
certain  rights  granted  to  it  by  its  charter,  and  these  rights  and 
charters  to  the  city  of  Columbia  give  the  right  to  make  certain 
regvdations';  thereby  indicating  it  was  the  duty  of  the  defend- 
ant to  observe  the  provisions  of  the  ordinances  of  the  city  which 
had  been  introduced  in  evidence  by  the  plaintiff,  although  not 
pleaded  in  the  complaint,  and  although  ^^^  no  breach  of  such. 
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^      <    '  was  allegod  in  the  complaint."     This  exception   is 

fli'43;(l  f  by  what  has  already  been  said,  and  is  overruled. 

''■\  h  exception  is  as    follows:  "5.  Because    his    honor 

-  ^'- '^\cii  ii  _i'il  tlic  jurv,  \\ith  reference  to  defendant's  third  request 
'^^V^f'-'tu  ( li  M  I'  ,1^  follows,  to  wit:  '1  char<Te  you  that,  with  this:  that 
,  -C .  '  '  '/  ''^  "  "  .'  "  ^^"^  observance  of  the  reasonable  ordinances  of 
<4-^J  'w^'t'Vi^^  it\,  wliuh  have  been  properly  promulgated,  then  I  charge 
'i^'^^-^^^VMU  it>.i^..  It  H  necessary  for  them  to  take  all  reasonable  care 
ntr*"v  \"iiii'lt  r  the  common  law,  and  it  is  necessary  to  observe  an  ordi- 
^i'4''"^  ■l-^J"'f'r-i?i'"^'^l^  orilinance  of  the  city  has  been  properly  promul- 
'^^^*^*"/^<_'iti'il':Jliov,'ln'  indicating  that  the  jury  could  take  into  consid- 
^V';-'J^--s<-'f'.itii  '  uh  of  the  provisions  of  any  ordinance  of  the  citv 

-IJL-'i+t^T'Avli'K-h  .^  II  i)roperlv  promulgated,  although  such  ordinance 
ii%4*«^T\\as*.''not  .allcL^'d  m  the  complaint,  and  no  breach  of  its  provi- 
>~*''Mt-rs'on'=;.3\as  all(>_C(l."  This  is  also  concluded  by  the  foregoing 
■"'"^^'t*':':  l.ifiLiu.iL'^o.  and  i-  o\orriiled.  ■   ..:  , 

^gj-il'lir'-i-xth  oxconlion  is  as  follows:  "6.  Because,  upon  the  re- 


^^'iiWc^^l'i'i'^t  ol   i'  "  '  '    T"iT.  his  honor  charged  the  iury  as  follows, 
^.>''*--4,y<>  \\it  ■  '  \  o  makes  an  excavation  m  a  public  high- 

L?aw«vva\- orV^i  li  ^-Iv  and  negligently  fails  to  provide 

5*  v.'^^S'pr  nil  r,'- 1  i(>  protection  of -the  public  passing  along 

"""Ch^'^  ~    '^  liable  in  damages  to  any  person  in- 

-  J.^n/*\'.,'  "  •'  II  excavations':  thereby  indicating  that  the 

-V  '  ^.^1,  I'  .1  !t  --1\  and  neglit;(>ntly  failing  to  provide  proper 

j^^^\_>  '"'"  "'^'^^  excavation  for  the  protection  of  the  public 

'-^'0%^-.]'  ^''^  hicrhwav  or  street,  would  make  the  party  lia- 

>.*'5"f ''^-*'.  bl(,  1  '  10  .ni\    iHi-  n  injured  by  reason  of  such  ex- 

%^;:. '^n'o.lV.it.oii,  ]  _,,  (11. ->'  of  the  fact  whether  the  excavation  was 
^Aik'^f  A{U)\\\i\o  t'  iMitv  injured  and  regardless  of  the  fact  whether 
gV'-  c^^>^^^  '7;  in  \.  iiiinu  il  w'.i-  ,il  the  time  in  the  proper  nse  of  the  high- 
stated  correctly  the  general  prin- 
ant  desired  an  instruction  ujion 
|f '  't-v/^'the  ,f)'jip(witinn-  ( Mnt.iiiird  m  the  exceptions,  ^^^  requests  ti> 
"'  ■f'l.nlrc';!  nuld  li.i'\c  Inn  '  y  -^  nf(  d  to  that  effect.    The  exception 

11.11 1 1.'' r.  *^'     '  ,  . 

'.1^."^^^' I  "  ■*'  -  as  follows:  "7.  Because  his  honor, 

11  ff,  charged,  the  jury  as  follows,  to 
''^Q^'^'  ' 'ii  ilia't-,  charter,  the  mavor  and  aldermen  of  the  city 

hal'    ..-"r,(    -\i  "^    _,^  .'X'".'''"^''^  ^'"'   '        ~     ^^^  authority  to  pass  the  ordi- 


SV'- ^i^-^J-J' 'tijii  ^.  Hiinii  il  w.i-  ,il  the  timi 

^'--C'-.'Vk-^''^^"''^"'  '*t'"'^i''''^i'  -f'^'Jj^'  cliarae  sta 
;L''^'*"^tc.i'.re  of^'law"; 'hnd  if  the  appella; 

U'    '-fth( 


^ilciv'^J'  ."'     >^\.J'\'^  ,'^ •'''/'  '  ^'^1  ^^  eviflence  in  this  case,  and 

CC',f*'''''^A  ^   J' -  /    \  J''.  "   '-'^'. "''  mlmg  upon  the  defendant  rail- 

y\'^  i^ " '^/t'     '<  /  ,    '''  ';".'   ,         .,'.    '  I  "P'"'*'"^'  f'f  the  streets  of  said 

I'^AcVJ''^^     <■  [  ',        '^  .'  -'  ""''■'  ['  "  '  ii  "Ji  tiie  facts  of  the  case,  to 


*  I* ' 
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wit,  that  the  ordinances  in  quc-tinn  were  valid  and  binding,  re- 
gardless of  the  question  whether  they  had  been  properly  ])ap.';ed 
and  promulfjated,  and  thereby  further  indicating  that  the  breach 
of  such  ordinances,  even  if  properly  passed  and  proinulfrated, 
should  be  taken  into  consideration  by  the  jury  in  determining 
the  defendant's  liability,  although  such  ordinances  were  not 
pleaded  and  no  breach  of  their  provisions  alleged."  The  ob- 
jection to  the  introduction  of  the  ordinances  in  evidence  was 
on  the  ground  that  they  had  not  been  pleaded,  and  not  that 
they  had  not  properly  been  passed  and  promulgated.  His  honor 
■used  the  language  quoted  in  the  exception  in  giving  construc- 
tion to  the  ordinances,  and  without  any  intention  of  invading 
the  province  of  the  jury.  The  charge,  when  considered  in  its 
entirety,  sustains  this  interpretation  of  his  language.  The  other 
part  of  the  exception  has  already  been  disposed  of.  This  ex- 
ception is  overruled. 

The  eighth  exception  is  as  follows:  "8.  Because  his  honor 
charged  the  jury  as  follows,  to  wit:  'It  is  a  question  of  fact 
for  you  to  say,  under  the  evidence  in  this  case,  whether  or  not 
the  defendaiit  has  violated  the  provisions  of  the  ordinance  giving 
it  a  right  of  way  through  certain  streets  of  the  city  of  Colum- 
bia, or,  in  fact,  of  any  of  the  ordinances  that  have  been  intro- 
duced in  evidence.  I  charge  you,  however,  that  if  you  find  from 
the  evidence  that  any  of  the  provisions  of  the  city  ordinances 
have  been  violated,  and  that  the  injury  complained  of  resulted 
from  such  ^^''  violation,  tlien  such  violation  is  a  circumstance 
from  which  negligence  may  be  inferred";  thereby  indicating  as 
a  fact  that  the  violation  of  such  ordinance  would  be  a  circum- 
stance from  which  negligence  might  be  inferred,  and  also 
thereby  indicating  that  the  jury  might  take  into  consideration 
the  violation  of  an  ordinance  not  pleaded,  when  no  violation 
thereof  was  alleged."  We  do  not  think  it  is  longer  an  oix>n 
question  in  this  state  that  the  violation  of  an  ordinance  is,  at 
least,  a  circumstance  from  which  negligence  may  be  inferred. 
The  other  question  raided  by  the  exception  has  already  been 
considered.    The  exception  is  overruled. 

The  ninth  exception  is  as  follows:  "9.  Because,  upon  request 
of  the  plaintiff,  his  honor  charged  the  jury  as  follows,  to  wit: 
'This  is  an  action  for  punitive  or  exemplary  damages.  In  such 
an  action  the  jury  may  allow  such  an  amount  as  they  deem 
proper  within  the  limit  of  the  amount  demanded  in  the  com- 
plaint, by  way  of  punishment  to  the  defendant,  and  to  deter 
the  defendant  and  all  other  persons  from  the  commission  of 
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-  piniilaf  wioni:-  m  ilio  future  by  the  example  thereby  aflorded. 

'/^  jll'iinitive  or  exeniphiry  damages  are  r(C'()\erable  wlicre  there  is 

.'\^'\i(lfiice  of  gross  negligence  or  reekk>^ne>s,  or  wanton  disre- 

%^-;' '.'-''li.l 'nf  the  rights  of  others";  thereby  indicating:  1.  That  al- 

'-■  ^        *       dure  was  no  allegation  of  willfulness  or  intentional  in- 

-'-„/," /J  u '  \   on  tlie  part  of  defendant,  that  nevertheless  this  was  an 

\:ttir*-''^.M'i'*n "  f 'r   ]ainitive  or  exemplary   damages;   and   2.  Thereby 

-,  :/,<?^-fin  ilh'i  ing  that" punitive  or  exemplary  damages  are  re- 

;-'>-'i|>,C"'*('iA('r  ill  t   \\  'K  le  there  is  evidence  of  'gross  negligence  or  reckless- 

(;^\^\'j';',ii;\-.  or  \\'.Hiton  disregard  of  the    rights    of    others,'    althouffh 

Vy4i,iliii  r'o''\\a--'iio  e\i(l(^nce  of  willfulness  or  intentional  injury  on 

"!;*i;'J^ilu\''pai't  of 'tlie*  defendant ;  and  3.' Thereby  further  indicating 

.v4m^frriat'.in' bifciran  action  it  was  not  nece^^ary  that  the  'gross  neg- 

-,,ilii,,h'-^' "•''^"'"1'  i'(  (  klc--neP'^  or  wanton    disregard    of    the  riglit  of 

{?Cy-:/"i-»ili<J>'''^bJHil(b1ie  (-tabli-licd  bv  a  pre]ionderance  of  the  testi- 

^ll^mohv; ^'buf.' 1 '  I't   llify-('  t-i,ibli>hed    by    any  evidence 

suituiMMuu  cannot  be  sustained,  because 

that'there  are  allegations  of  willfulness  or 

/Xfr^i^n'tentioiVarinju'ry  oh- the 'part  of  the  defendant. 

>^Sj^««|^^^"\\\>'''n\fH'"-he\t  e(:rn-.i(l(T '-n'i.li\°i-ion  2,  which  raises  the  question; 

xi^'/tjf.if  fiifnitne'oru'xempl.ii  _t>s"are  not 'recoverable,  .as  there 

'^X  '\\  \^''  >>'(  Milrnce*of  willfulness  or  intentiorial wrong  on  the  part 

r,V''«;  '    I'l''  '''  ft  ndant.     Tins -was  a'  que>tion"  for:vthe  jury,  in  view^ 

-';^';;;^'?^)f-all-the"'facts''and  circumstances  in  the  case. '  In  16  American 

■'^-  '"Tfand  J']nglish  Encyclopedia  of  Law,  392  and  395,  it  is  said:  "The- 

»  v^H'b'nk'nt ''which 'distinguishes  actionable-* negligence  from  crimi- 


M}s;Cn;i'U'w'rnrn:  or  "willful  tort  i-  ;i(]\ertenoe  on  the  part  of  the  per- 
>'-P.v '.w  II',    1  ^  Ti  ■•  ilic  iiniir\.     Ill    li  IV  advert  to  the  act  of  omission 

nnot  advert  to  it  as  a  failure 
nt  be  conscious  that  it  is  a  want  of  or- 
■jecting  himself  to  the  charge  of  having 
1  i(ause  one,  who  is  consciously  guilty 
'■,  K,  by  implication  of  law,  chargeable 
III. dice  being  but  the  Svillful  doing  of 
\i  L^ligence  and  willfulness  are  the  op- 
'  *   indicate  radically  different  mental 
I  ween  negligence  and  willful   tort 
<  (1,  not  only  in  order  to  avoid  a  con- 
i-  n^'r-o-'iary  in  determining  the  ques- 
an  injury  by  the  former,  dam- 
while  in'  the  hitter,  they  may 
■mplary."    The  court,  in  Pick- 
".  Lu:,  Ji;'S.  C.  505,  32  S.  E.  569,  af- 


i(:%^ 


Jan.  1902.J     BkasiiNGton  v.  South  Bou.nd  11.  R.  Co.  013 

ter  quoting  with  approval  tlie  foregoing  language,  says:  "The 
coiuplaint  alleged  intentional  wrong,  and  tlie  plaintif!  had  the 
Tight  to  introduce  testimony  having  only  a  remote  causal  con- 
nection between  the  alleged  wrongful  act  and  the  injury  re- 
sulting therefrom,  in  order  that  the  jury  might  have  all  the 
facts  and  circumstances  before  them,  in  estimating  the  ex- 
emplary damages."  Again:  "In  an  action  for  a  willfid  tort, 
the  jury  has  the  right  to  take  into  consideration  two  elements 
of  damages:  1.  Compensation  for  the  injury  sustained,  as  to 
which  the  plaintiff  is  confined  to  a  recovery  of  such  damages  as 
flow  naturally  and  proximately  ^^"  from  the  wrongful  act ; 
and  2.  The  conduct  of  the  defendant,  for  which  the  plaintiff 
is  entitled  to  recover  exemplary  damages,  sometimes  called 
punitive  damages  or  vindictive  damages.  The  exemplary  dam- 
ages are  in  addition  to  the  compensatory  damages :  Duckett  v. 
Pool,  34  S.  C.  311,  13  S.  E.  542."  The  question  presented  by 
the  third  subdivision  cannot  be  sustained,  as  the  charge  when 
considered  in  its  entirety  shows  that  his  honor  instructed  the 
jury  that  the  facts  alleged  in  the  complaint  must  be  proved  to 
their  satisfaction  by  the  preponderance  of  the  evidence.  This 
exception  is  overruled. 

The  tenth  exception  is  as  follows:  "10.  Because,  upon  request 
of  the  plaintiff,  his  honor  charged  the  jury  as  follows,  to  wit: 
*If  the  jury  believe,  from  all  the  evidence,  that  the  defendant 
company  is  liable  to  the  plaintiff  for  any  actual  damages  for 
the  injuries  sustained  by  him,  then,  in  fixing  the  amount  of 
damages,  tliey  may  consider  ....  the  pecuniary  loss  which 
he  has  already  sustained  by  reason  of  his  injury,  and  also  that 
which  he  is  likely  to  sustain  in  the  future  by  reason  of  such  in- 
jury'; thereby  indicating  that  it  was  proper  for  the  jury  to  sur- 
mise what  would  likely  be  the  pecuniary  losses  of  the  plaintiff 
for  all  time  to  come,  and  to  render  a  verdict  therefor."  The 
plaintiff's  tenth  request,  which  gave  rise  to  this  exception,  is 
as  follows :  "10.  If  the  jury  believe  from  all  the  evidence  that 
the  defendant  company  is  liable  to  the  plaintiff  for  any  actual 
damages  for  the  injuries  sustained  by  him,  then,  in  fixing  the 
amount  of  the  damages,  they  may  consider  his  loss  of  time; 
the  expense  incurred  by  plaintiff  by  reason  of  his  injury;  the 
phvsical  and  mental  pain  and  suffering  which  he  has  already 
endured  by  reason  of  his  injury,  and  also  that  which  he  is  likely 
to  experience  in  the  future  by  reason  of  such  injury;  the  im- 
pairment of  his  health  and  powers  of  locomotion  resulting  from 
his  injury;  the  pecuniary  loss  which  he  has  already  sustaiui.'d 
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•  ronpcm  of  liis  injury,  and  nho  that  which  he  is  likely  to  sns- 

u  in  the  fiilnre  by  reason  of  such  injury;  and,  in  this  con- 

ction,  standard  life  and  annuity  tables  showing  the  probable 

■/(luration  of  life  and  ^'^'^  the  present  value  of  a  life  annuity, 

^"  ,are  competent  evidence  to  assist  the  jury  in  making  their  esti- 

V'./mate  of  the  damages."    In  his  argument  the  appellant's  attor- 

^:,.  ''     '    -ivs:  "It  is  true  that  in  an  action  for  personal  injuries,  it 

-^  petent  for  the  jury  to  award  to  the  plaintiff  compensa- 

:f  iot  only  for  past  pain,  but  also  for  pain  which,  by  the 

^  -y  course  of  nature,  it  is  apparent  the  party  injured  will 

ii  ,n  the  future;  and  that  present  compensation  for  pecuni- 

:^  'ready  suffered,  and  for  present  destruction  of  or  in- 

\(  ,^  capacity  to  earn  in  the  future,  may  be  taken  into 

:?  on  by  the  jury.     This,  however,  is  intended  as  the 

i\  '     r  ascertaining  the  present  injury  to  the  part)^  and 

nresent  existing  conditions.     It  is  also  true,  that 

,  which  has  occurred  up  to  the  trial  of  the  action 

;lt  of  the  injury  may  be  shown,  such  as  expendi- 

v;.  al  bills,  medicine,  etc. ;  but  the  jury  cannot,  un- 

!;„-•  -tanccs,  be  allowed  to  infer  that  the  plaintiff  will 

xpcnditures  for  any  such  purpose,  or  to  surmise 

/'  at  of  such'  future  pecuniary  loss."     The  charge 

^^  ;<,'d  that  the  jury  should    take    into    consideration  such 

•its    of    damages    as  it  is  admitted    by  the    appellant's 

.•^A.  'y  were  properly  recoverable,  and  this  exception  is  over- 

'•:A  ^  the  jud'jment  of  this  court  that  the  judgment  of  the 

l^i  '  1. 


■£;-es,   in  those  jurisdictions  where  allowed,  nre 

ury   for  which  an  action  is  brought  has  been 

less,    wantonness,    malice,   or   gross   negligence: 

1(1  R.  R.  Co.,  52  S.  C.  323,  G8  Am.  St.  Rep.  913, 

ilmclvor  V.  Society  Concordia,  71  Conn.  3()0,  71 

\*1.  t)7;  monographic  notes  to  Spellman  v.  Rich- 

\m.  St.  Rep.  870-883;  Austin  v.  Wilson,  50 

-ciij^rint.  etc.  C^o.,  59  Am.  St  Rep.  589-G09. 

-oual  Injury  consist  of  the  expenses  to  which 

IS  subjected,  the    inconvenience    and    snffering 

I'   loss   of  earning   power:   Goodhart    v. 

ra.  St.  1,  35  Atl.  191,  55  Am.  St  Rep. 

-  reference  note  thereto. 


CASES 

IN  THB 

SUPREME    COURT 

OF 

TENNESSEE. 


DUXSCOMB  V.  RANDOLPH. 
[107  Tenn.  89,  &4  S.  W.  21.] 

PARTY-WALLS— WHAT  ARE.— A  party-wall  Is  thp  fllvlf^lon 
■wall  between  two  connected  and  mutually  supporting  buildings, 
father  both  actually  erected  or  one  only  contemplated,  of  diCferi-nt 
owners,  commonly,  T)ut  not  necefjsarily,  standing:  half  on  the  land  nf 
•each,  ordinarily  maintained  at  mutual  cost,  and  always  with  the 
right  of  each  owner  to  insert  his  timbers  therein,     (p.  920.) 

PARTY-WALLS— HOW  CREATED.— The  sources  of  party- 
walls  are  three,  consisting  of  an  express  or  impliwl  contract  bt-twein 
the  parties,  prescription  or  a  statute  or  municipal  law,  and  when  it 
Is  created  by  contract  the  contracting  terms,  as  judicially  inter- 
preted, determine  the  rights  of  the  parties,     (p.  920.; 

PARTY-WALLS  — CREATION  BY  CONTRACT.— A  wall 
feetween  two  lots,  the  property  of  different  owners,  is  a  party-wall 
though  erected  wholly  by  one  of  such  owners  an'd  piincipally  upon 
his  own  laud  if  it  is  erecteil  under  a  contract  with  the  other  ownor 
that  the  footing,  and,  to  some  extent,  the  wall,  may  be  extend  d 
over  on'  the  property  of  the  latter,  and  that,  when  so  constructetl, 
he  may  use  it  as  a  party-wall  upon  payment  of  one-half  of  its 
value,     (pp.  920,  922.) 

PARTY-WALLS— RIGHT  TO  CUT  WINDOWS  OR  OREN- 
TNGS  IN. — A  party-wall  must  ordinarily  be  construed  to  mean  a 
solid  wall  without  windows  or  openings.  Hence  neither  pait  owner 
has  any  right  to  cut  o])enin'gs  in  the  wall,  and  may  be  eujoiULd 
from  doing  so.     (pp.  922,  92i}.) 

PARTY-WALLS  — RIGHT  TO  CUT  OPENINGS —ESTOP- 
PEL.—A  part  owner  of  a  pariy-wall  who  permits  the  cutting  of 
•openings  and  windows  therein,  and  by  his  conduct  iiuluces  the  be- 
lief that  he  does  not  object  thereto,  is  estopped  to  object  to  the  euu- 
tinuance  and  maintenance  thereof,  in  the  absence  of  injury  Uiera- 
from,  or  desire  to  use  the  wall.     (p.  92-i.> 

Pierson  &  Ewing,  for  the  complainant. 

Kandoiph  &,  Sons   aud  Turlov  &  Turley,  for  the  defendant. 
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'"•  Mi'ALlSTER,  J.     The  questions  presented  for  our  de- 

,   t  '■  "in  ttinn  upon  lliis  record  are:  1.  The  right  of  the  defend- 

'   ■    ''      1,' imhilpli,  1o  maintain  windows  and  openings  in  a  cer- 

.  -'yj  t'jM'din-ion  A\all  between  his  premises  and  those  of  the  com- 

.-g^'^if  pl.iii  >i!it  ;  2.  The  li.ihility  of  complainant  for  the  wall  which 

-\^'''<'^i  I'luN,  iKMr  1h(>  -ii'  ]  erected  by  the  complainant  on  the  rear 

■'  ^^J^'dl  ]ii<  lot.     Tlie  facts  necessary  to  he  stated  for  a  clear  un- 

\>y-- dt'r-t.mdin^:  of  the  issues  between  the  parties  are  that  com- 

•t j'v|-pj.'t!ii'.int  and   defendant  are  owners  of  adjoining  lots  on  the 

^^^^I'tM'-tl-idco^f  ?d.iin  street  in  .the  city  of  Memphis.     On  the  18th 

C'-J'^'^^'of' 0(  tuber, '18!tn,   llu-o   adiacent  proprietors   entered  into  a 

"'^  >*rf-wri.tt'eri^  contract  pro\iding  "*  for  the  erection   of  a  division 

■  'i\i'v,'';r]]  .lietAvoeri- their  adjoining  premises. 

^'"^^/"VvI''i"riMVd,int.' T\:indoli)h   erected   hi^  building    and  wall,   com- 

'  " ''ing-sanie^^on  AiiL^n-t.  1,  1801.  .The  Randolph  building  was 

'•I'-iMrir-^uin- bt  ijlit,  containing  ten  stores  on  the  ground 

.hundred'  and  forty  rooms,  or  divisions  for 

]ejio()rs  above. the  ground  floor.     The  rooms  are 

"  the  use'  of  professional  and  business  men  for  offices 

i-iness„-ahd  areJargely  occupied  for  those  pur- 

'■'Midant  Eandolph,  in  order  to  promote  the 

'N,  n-  well. as  to  increase  the  rental  value 

itropeity,  caused 'windows  to  be  cut  in  the  south  (divi- 

wall  on-onvt  floor  of  the  building  opposite  each  of  the 

I'c/inain   b.ilK  cxtendipg,    through    from    north    to    south. 

>^<e  ;\\indo.\\s  were  put, in  without  in  any  way  weakening  or 

MMno:  the  wall  of- the- building.     Three  windows  Were  cut 

'ul  floor,  two  on  the  third  floor,  two  on  the  fourth 

'-   tno  fifth,  and  two  on  the  sixth  floor. 

;  t  ,ir>  ili.u    in  July,  1899,  this  injunction  bill 

-.  J)un-conib  against  defendant,  Kandolph,  in 

'' '^' 'V  tliai  tlie  complainant  was  about  to  com- 

"f  ;i-  b  ;ilding  on  her  lot  adjoining  the  Ran- 

it'  the  windows  and   openings   in   the 

\']\  building  "^  made  by  the  defeud- 

iiid  benefit,  would  obstruct  and 

I'n  the  erection  of  her  build- 

e  contract,  which  gave  com- 

ith  wall. 

■  n"  restraining  the  defendant 
n  ir'  wiib  the  use  by  the  complain- 
ul.in'ilio  b  i.MiiiLr  bhe  was  about- 
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The  bill  also  prayed  that  the  written  contract  be  specifically 
performed  by  the  defendant,  Tiandolph,  and  that  he  be  re- 
<]uired  to  close  all  openings  and  windows  in  the  wall,  and  that 
be  be  required  to  fulfill  the  terms  of  the  contract  providiui^ 
for  the  party-wall.  It  also  prayed  that  the  value  of  the  wall 
space  to  be  used  by  the  complainant  in  the  erection  of  her 
building  be  fixed  and  ascertained,  to  the  end  that  she  might 
pay  the  same. 

An  injunction  issued  as  prayed  upon  the  fiat  of  Hon.  Jacob 
S.  Galloway,  judge.  Complainant  then  proceeded  and  erected 
a  two-story  building,  adjoining  same,  to  the  division  wall.  On 
the  4th  of  December,  1899,  the  parties  appeared  in  open  court 
and  agreed,  viz.:  1.  That  complainant  had  paid  defendant, 
'Randolph,  the  sum  of  fourteen  hundred  and  fifty-eight  dollars 
and  eighty-eight  cents  as  full  payment  for  a  half  interest  in 
that  portion  of  the  south  wall  of  her  building  which  had  l)een 
■used  by  the  ^^  complainant  in  the  erection  of  the  two-story 
l»uilding  recently  constructed  by  her ;  2.  That  defendant,  Ean- 
dolph,  agreed  at  onCe  to  fill  in  and  close  up,  at  his  own  cost, 
the  windows  in  the  south  wall  which  were  covered  or  reached 
by  the  building  of  complainant,  but  did  this,  as  he  claimed, 
of  his  own  volition  and  did  not  concede  that  the  contract  obli- 
gated him  to  do  so,  etc.  This  included,  the  agreement  stated, 
Ihe  windows  which  were  partially  covered  by  the  building  of 
complainant  as  well  as  those  which  were  completely  covered  by 
it. 

The  agreement  further  stipulated  it  was  not  to  affect  the 
right  of  complainant  to  demand  that  all  the  windows  be  closed, 
and  this  question  was  left  open  for  determination  in  this  cause, 
and  all  other  questions  not  specifically  settled  were  reserved. 
The  agreement  of  the  parties  was  made  the  decree  of  the  court. 

Defendant,  Randolph,  then  filed  an  answer  and  cross-bill. 
In  his  cross-bill  defendant  alleged  that  complainant,  in  addi- 
tion to  using  the  portion  of  the  south  wall  of  his  building  for 
the  purpose  of  her  two-story  building,  constructed  a  brick  wall 
on  the  south  and  east  side  of  his  lot  and  attached  it  to  the 
east  end  of  the  south  wall  of  the  Randolph  building,  making 
e  compact  wall  on  the  east ;  that  complainant  then  constructed 
■on  the  south  side  of  her  lot  a  stable  and  shed,  to  be  used  as 
a  shelter  for  animals;  that  the  "•*  roofs  of  both  the  shed  and 
■stable  rest  upon  and  are  connected  with  the  top  of  the  wall 
constructed  by  the  complainant  on  the  east  and  south  sides 
oi  her  lot.     Defendant  then  stated    that    complainant    is  in- 
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('  ^  ti  il  to  ^        "  !   .\o  \alue  of  the  wall  so  used  by  her,  in  ad- 

r    (iiii'Hi  to  tlie  portion  of  the  wall  for  which  she  has  already 

'•C-'P''"'-     l^«'r('nd,mt,  Randolph,  then  proceeded  to  state  his  un- 

";."'(!i  r-Kiiii^mL:  and  interpretation  of  the  written  contract. 

'^, ,?;f^     Jt  1-1  btcited  that  the  one  purpose  of  the  ])arties  was  to  ron- 

;-,\^'dor  the  said  wall  of  the  building  of  the  said  Randolph  sutli- 

-^-^^i^^^fCiont  and  useful  "a"  and  for  a  party-wall,"  and  not    then    to 

-1  ,*£"Tn-,iko'it  a  p.irtv-w.ill,  etc.     Thi«  idea,  it  is  claimed,  is  clearly 

1  ,«><,"'.o\iire--('d  in  tlie  pro\i=ion,  to  wit:  "But  if  '^\vs.  Dunscomb  or 

V%:\3,'',,her'' representatives  fihould  hereafter  conclude  not  to  use  the 

*VfjC%paid.Ri^ridolph  wall  as  a  partv-wall  and  build  for  herself,  she 

?vf<?iir^i-VJ^^''ilsG'tHe  sixteen  inches  of  footing  to  build  upon  as  her 

>^^^^^\all  ''"   ' 

y^fl^^'^^t  ^isythcn  a\  ii  d  that  a?  the  complainant  was  not  bound 
f/V^fcsFy'j^the- contract' to  usei  the  wall  as  a  partv-wall,  but  had  the 
rM-^'ivSt/oi^tibh  to^build.her  own  v^nW,  tliore  was  no  obliufation  upon  tlie 
j5/<li!!\'f.''^id^J^i>ndolph'^  to 'treat  tlio  wall  as  a  party-wall  in  fact,  or  to 

ever  use  the  wall 
so  to  treat  it  and 


or  interest  in  thei 

' ''^^s'^  \\aniorI'in 'the  ground  on  which  the  wall  stood  was  granted, 

'.:-*'13ut  only  the  right  to  use  it.     In  other  words,  complainant 

/vjTiitook  710  interest  in  the  wall  under    the    contract,  but  would 

vXl, 'C^cquire  the  intorcst.when  the  use  was  made  and  then  the  in- 

''t..Ti^'t%rest.Hvouii]  \alued'  and   paid   for. 

^>J;#:4.Jt;is  further  in-i=;ted  that  in  the  contract  the  wall  is  stated' 

>?r'~i''f 'to'fbe^the  wall,  of  the  cuid  Randolph;  that  this  wall  was  not 

^^.^,i|fa5':p;\rtv-{\^all,  but-complainant  was  authorized  to  make  use  of 

^-'!'#'i>iit''-i\f'-'  and  for.  a  partv-wall."     Tt  is  averred  that  no  part  of 

^^^A'l^^tho^alkw'as  put  upon  the  lot  of  complainant,  but  that  it  was 

\a'(  tlyjbn  the  outside,  along  the  south  line  of  the  prop- 

'  " 'siid^  Randolph  and  the  north  line  of  the  property 

ilamant.    .  ''',■ 

t   -C-  '''-r.*  ,  ■  •''5 

tlior^in^i^tf  f]  Lv  defendant  that  the  wall  being  en- 

".'r'ii(\  and  lia\  nig  made  no  contract  with  complain- 

ruction' or  character  of  his  own  ^vall,  he 

"rvrd  nndhad  the  right  to  change  or  alter 

i.Vn'i' r.  ,'i"nakin<,'  openings  therein  for  win- 

]n<^  own  interest  dictated,  sub- 

.    .  ijions  of  his  contract  with  the- 
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< 

There  is  no  allegation  in  complainant's  bill  that  the  win- 
dows cut  on  the  south  wall  of  the  Randolph  building  in  any 
way  injure  the  complainant  ^^  or  her  property,  or  interfere 
with  her  enjoyment  of  it,  or  decrease  its  value,  or  in  any  way 
inconvenience  her  or  those  who  occupy  her  property. 

The  answer  avers  as  a  matter  of  fact  that  the  windows  are 
no  injury  or  inconvenience  whatever  to  complainant,  and  do 
not  increase  the  risk  of  fire  on  her  premises  or  the  rate  of 
premium  for  insurance. 

The  answer  also  asserts  that  as  complainant  liad  for  tlie 
first  time  elected  to  use  the  portion  of  the  wall  of  the  defend- 
ant, Randolph,  after  the  windows  had  all  been  cut  in  the  wall, 
she  had  by  the  contract  only  the  right  to  use  the  wall  in  such 
condition;  that  complainant  had  built  her  house,  and  had  thus 
accepted  the  wall  in  the  condition  it  was  then  in,  with  all  the 
windows  and  without  change,  and  had  thereby  estopped  her- 
self from  objecting  to  the  character  of  the  wall  and  from  in- 
sisting on  the  closing  of  the  windows  therein  or  the  making 
of  other  changes. 

It  is  further  averred  that  Mrs.  Dunscomb,  through  her 
agents,  knew  that  the  windows  were  being  placed  in  the  south 
wall  of  the  Randolph  building  at  the  time  they  were  con- 
structed, and  made  no  objection  thereto. 

The  chancellor,  on  the  hearing,  decreed  that  the  complain- 
ant, Mrs.  Marietta  Dunscomb,  was  not  entitled  to  require  the 
defendant,  Randolph,  to  "''  close  the  windows  as  they  now 
exist,  in  the  south  wall  of  his  building,  and  dismissed  the  bill. 

It  was  also  decreed  that  Randolph  was  not  entitled,  under 
his  contract,  to  recover  for  that  portion  of  his  wall  adjoining 
the  stable  and  shed  which  had  been  erected  in  the  rear  of  com- 
plainant's two-story  building,  and  the  chancellor  accordingly 
dismissed  the  cross-bill.  The  cause  is  now  before  this  court 
on  writs  of  error  sued  out  by  both  parties. 

Complainant  Dunscomb's  second  assignment  is,  viz.:  "It 
was  error  in  the  chancellor  to  hold  that  the  south  wall  of  the 
Randolph  building  could  be  maintixined  as  a  party-wall,  as 
was  agreed  by  contract  to  be  done,  and  at  the  same  time  al- 
low openings  therein,  and  the  court  erred  in  refusing  to  grant 
the  relief  prayed  for  by  the  bill  and  in  refusing  to  require 
the  defendant,  Randolph,  to  close  the  windows  cut  in  the  said 
wall  by  him  since  its  erection." 

We  will  first  consider  the  legal  character  of  the  division  wall 
in  controversy,  viewed  in  the  light  of  the  written  contract  of 
the  parties  and  the  law  governing  such  w^alls. 
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Mr.  Bishop,  in  his    work    on    Xoncontract    Law,  thus    de- 
.    ■'"■  1^5  a  party-wall,  viz.; 

''\rt.  91  i.  A  ])artv-wan  is  the  division  wall  betwoon  two  con- 

and  mutually  supporting  buildings,  either  both  actually 

or  one  only  conteniplatofl,  of  difTercnt  owners,  common- 

<\^  -^^  not  neces=;arily  standing  half  on  the  land  of  each,  or- 

4-*-  -.  maintained  at  mutual  cost,  and  always  with  the  right 

, ,    >'  1  owner  to  insert  therein  his  timbers. 

„,  1'  .^  ".\.\.  ''1  ■).  Its  sources  are  three — an  express  or  implied  con- 

vi';,tract --between  the  parties,  prescription,  which  is  a  particular 

^■fjv?^^^]  .of  the  implied  contract,  a  statute  or  municipal  by-law. 

\*^'^|^''  ."Art    mn "When  it  is  by  a  contract  the  contracting 

'<^^^?'ternrs,;  as  judicially  interpreted,  determine  the  rights  of  the 
'/■^"■'Wi^rties":- Bisho])'s  Xoncontract  Law;  18  Am.  &  Eng.  Ency.  of 

J^'g^rllri'-AVat^on  v.  Gray,  14  Ch.  Div.  192,  194,  Fry,  J.,  gives, 
,vf'^;'ft';among>  other  dofiniticuis  of  the  phrase  "party-wall,"  the  fol- 
.'i.\  ^^^^tJ^, —  «in, —    +i,;„,ii„    .j.]^^Q  term  may  mean  a  wall  which  be- 


v't:^,^^j.awing':-  "Then,,  thirilly,  1 
■^;^'?longs^  'enti,re.h\;to  one  of 


the,  adjoining  owners,  but  is  subject 
Jtq  ,an  easen'ient  of  right-  in  the  other  to  have  it  maintained 
'   1-:  a-.a,dividiiig  wall  between  the  two  tenants." 

It' will.be  o])sen'ed,  in  the  first  place,  that  the  object  and 

pi]rpo>e'of  constructing  this  wall  is  thus  clearly  expressed,  viz.: 

';^Whereas,  it  is  desirable  that  the  said  wall  of  the  said  build- 

1",:  of  the  said   Randolph   should  be  straight  and  also   that 

,-.  1    '    -  Mie  should  be  so  constructed  that  it  may  be  used  as  a 

;•  "l;pany-\\all  by  the  said  Randolph  and  the   said    Mrs.  Marietta 

S'->-^-H' P^iiiscomb  and  those  ^\ho  may  succeed    to    their    respective 

■'^^^ight^:'^;^ 

;2i^%%-=^"*'irhe  loi.Uiuii  of  the  wall  is  then  defined,  viz.:  "Upon  the 

^;.*'yr'41'ino.0f.,tbp"^ai(i  i\aiul()lj)h  for  its  entire   length,  except    at  a 

-five  _^and  .one-tenth  feet  from  Main  street,  where 

inu^  nf  the  said  Mrs.  Marietta  Dunscomb  eight 

ti)m  the  north  line  of  a  building  now 

\ithin  the  wall  of  said  building  about 

h\-=;,  until  it  intersects  the  line  divid- 

.  otV  the  ilolph  and  the  said  Mrs.  Marietta 

■'   '   '  ,  ->ii  I  line  thence  to  the  west  line 

>■•  'I  "\i  is  further  agreed,  in  order 

'""'  building  of  the  said  Ran- 
\''  V  a  ])arty-wall,  as  before 

il  his  ai^cents  and  em- 
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ployes,  shall  have  the  riL^ht  to  extend  the  footinc^s  from  ^fain 
street  on  the  west  to  ^Mulberry  street  on  the  east  sixteen  (IC) 
inches  beyond  the  outside  line  of  said  Avail,  and  into  the  prop- 
erty of  the  said  Mrs.  Marietta  Dunscomb,  such  footings  to  be 
and  remain  permanently  a  part  of  said  wall." 

It  is  then  provided:  "It  is  further  agreed  between  the  said 
parties  that  the  said  Marietta  Dunscomb,  or  her  heirs  or  as- 
signs, may  at  any  time  hereafter  use  the  said  wall  to  be 
erected  by  the  said  Randolph,  ....  they  paying  at  the  time 
they  use  the  same  one-half  ^*^**  the  value  of  the  entire  wall 
so  far  as  they  make  use  of  the  same,  such  value  to  be  ascer- 
tained by  agreement  between  the  parties  at  the  time,  or  other- 
wise; such  value,  however,  not  to  exceed  the  original  cost  of 
the  wall  used." 

We  think  it  quite  plain  from  these  provisions  of  the  con- 
tract that  it  was  the  intention  of  the  parties  to  establish  this 
wall  as  a  party-wall.  The  wall  was  to  be  huilt  in  part  upon 
the  ground  claimed  by  Mrs.  Dunscomb,  for  it  is  recited  that 
the  latter  is  to  permit  the  house  in  the  rear  of  her  lot  to  be 
torn  down  and  rebuilt  by  the  said  Randolph  in  order  to 
straighten  his  line. 

It  is  insisted  by  Randolph  that  Mrs.  Dunscomb  had  no  title 
to  the  eight  feet  five  inches,  but  it  is  admitted  that  she  had 
possession,  and  was  actually  occupying  the  ground  and  volun- 
tarily surrendered  any  right  she  might  have  in  the  premises 
in  order  to  build  this  wall:  Deman  v.  Colberg,  2  Shannon's 
Tenn.  Cas.  18.  It  is  further  recited  in  the  contract  that  the 
footings  and  foundations  of  this  wall  shall  extend  sixtoon 
inches  into  the  ground  owned  by  complainant,  Dunscomb. 
But  while  these  features  of  ownership  are  patent  in  the  con- 
tract, that  question  is  immaterial  if  it  otherwise  appears  that 
a  partv-wall  was  to  be  established. 

In  Watson  v.  Gray,  14  Ch.  Div.  192-194,  Fry,  -^^i  J.,  among 
other  definitions  of^  a  party-wall,  gives  the  following,  to  wit: 
"Then,  thirdlv,  the  term  may  mean  a  wall  which  belongs 
entirely  to  one  of  the  adjoining  owners,  but  is  subject  to  an 
easement  or  right  in  the  other  to  have  it  maintained  as  a  divid- 
ing wall  between  the  two  tenants."  We  are,  therefore,  of 
opinion  that  the  written  contract  between  the  parties  .pro- 
vided for  the  erection  of  a  party-wall  in  the  legal  acceptation 
of  that  term,  and  that  as  such  both  parties  are  entitled  to  have 
it   maintained. 


9?2'"  '  '  \N  State  Reports,  Vol.  89.  [Term. 

1     '  .  'lien,  being  in  our  opinion  a  party-wall,  the  next 

I  M  cnted  is  whether  either  party  may  cut  windows 

..jij'Kor  openings  in  the  wall. 

'4'f:^'   "  'T-lip  exact  question  was  prc=^ented  in  Graves  v.  Smith,  87 

''~5f'"-  \li     !■"       .    \'n    St.  Eep.  GO,  6  South.  308,  and    it   is    said: 

\  't^  ^'.*'llii're  1-  no  statute  in  the  state  regulating    the    subject    or 

[/'>-;'^;"pnri\ -Willis,. as  in  England  and  some  of  the  American  states. 

,\ic'.''J'f7'bp''n^i^''^tion  i^,  therefore,  to  be  determined  by  the  principles- 

;^%>^>^^ofr the' common  law  bearing  on  easements  of  this  nature.     It 

<t^^^*^is!oiir  opinion  that  a  part v-w  all  must  ordinarily  be  construed 

w!%l^^^tb:^mean  a  ^olid    wall,  without    windows    or    openings.     Such 

ip^^>^opf>iijn^5>  tend  to-  weaken  the  strength  of  the  structure,  and 

^^■'feVni'il\!r'its  vnlue  for  lateral  ^ui 


ipport  of  the  adjoining  building. 


3'^<>^sf*^*he()Ci]Xcyent,  .or. render  incon\cnii  nt,  the  utilization  of  the 
§5?'*A%5f3-"iKTor' the  "erection  of  an  ^*^^  additional  story  for  the  build- 
^#**^%iif"g>'^'T.hcv'also  increase  the  hazards  of  fire  and  injuriously  af- 
^li|^'tot-f;Ctl  '      ' '  proprietor  by  unduly  exposing  his  premises 


^^%#ri'n'#ai  Miable  ways,  which  readily    suggest    them- 

^^^^pseLveb  'lorate  enumeration.     If  allowed  to  con- 

^^pMtjntie,  111'  ^' riod  of  twenty  years,  the  privilege 

"t.^'^^^of^^theidd  i'  Id  mature,  into  a  perfect  legal  right 

•^^t^'svUnder^the  doctrine  of  pre»cri])tion,     Tiie  cro^s-easemcnt  which 
';;^;,i:.Vthe..ap'pellep  had  in  the  wall  wa^,  in  our  opinion,  violated  by 


';^fe4^?j^^''c /'attempt  of  tlio  defendant^  to  create  the  openings  for  the 
^^^t^u^dow-..  souijht   to   be   restrained  by   injunction." 
'"'^^^.T'Tn-.  AlliK  r^  Adih.iT.  81   Pa.  St.  54,  the  defendant    laid    a 


J^^^^'^finrii'  '  ho  plaintiff's' and  partly  on  the  de- 

rlMrf^*f<'''id,ui'L,-  ii.H  .  ,  fiiit  (icttul  the  wall  "wholly  within  his  own 
Afsv^^lineT'' iiuil  m  tliis  A\all  made' four  windows.  It  was  sought  to 
^^'iJv^haVe  tlio  ''same  closed,  and  the  bill  was"  maintained,  it  being 
j^i'^-^^ifV^atTiirdL^od" tfi.it  the  "defendant  was  bound  to  make  the  erection 
i^l\MJ'/i'l''l'^^\."ill."^"*'aiur  it-was  further  held:  "If  the  builder  starts 

the  land  of  the 
e  the  ad  joiner  all 


.  ^„^^,,,,.  ..  ^,     .,    ..      ^.      ^     ,  the  plaintiff's  bill 

fetH^^jv:  ''"ul'^'a^piir'-wall  'Plio  defendant  could  not,  bv  reced- 
^''"^^^■'^'i;' '- ' '  ''  1  ,'y'tMini(ia.tinn  .of  a  jMrt  of  it,  carry  up  that  part 
ft^^f-^L''''''"iv-^r-V'''  -'"u^V'ii'  '  to  do-:trov  the  character  of  the 
^£:r'iC'i.^'^X^^l''v  '■'  '   '  ''''1^   "  ^Mm.-elf  the  privilege  of  o 


privilege  oi  open- 
icter  as  a  party-w^all." 
'  '"^-  that  complainant  is 
V  complained  of,  since 
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she  consented  to  their  being  placed  tlicre.  This  contention 
is  based  upozi  the  following  state  of  facts.  As  statetl,  the  con- 
tract between  these  parties  was  dated  October  18,  1S90.  The- 
Randolph  building  was  com})leted  about  August  1,  1891.  No 
windows  were  opened  until  the  year  1898.  On  the  IGtli  of 
September,  1898,  while  the  openings  for  the  windows  were 
being  cut,  Mrs.  Dunscomb  addressed  defendant,  Randolph,  t  he- 
following  letter,  to  wit:  "I  am  told  that  you  are  cutting  win- 
dows in  the  south  wall  of  your  building,  corner  ^fain  and  Boa! 
streets,  and  hereby  .notify  you  that  I  will  hold  you  responsible 
for  any  damage  to  my  property  or  to  anyone  on  my  property 
by  brick  or  other  material  falling." 

About  this  time  J.  S.  Dunscomb,  Mrs.  Dunscomb's  son  and 
agent,  saw  George  Randolph,  the  son  of  the  defendant,  and 
told  him  he  did  not  mean  to  threaten  a  lawsuit  in  the  letter 
referred  to,  but  simply  to  put  the  defendant,  Randolph,  on  his 
guard,  that  no  further  damage  might  be  done  by  brick  falling 
on  the  roof  of  *^*  his  mother's  house  and  in  the  yard,  endan- 
gering the  tenants  as  well  as  the  building. 

There  was  no  complaint  of  the  windows  being  cut  in  the 
wall.  Randolph  thereupon,  without  further  complaint  from 
Mrs.  Dunscomb,  proceeded  at  considerable  expense  to  finish 
cutting  the  windows,  and  they  were  thence  used  for  the  pur- 
poses of  the  building  until  July  21,  1899,  when  a  formal  com- 
plaint was  made  by  letter  of  that  date  and  the  present  injunc- 
tion bill  was  filed.  Complainant  then  proceeded  and  erected 
her  two-story  building  during  the  pendency  of  the  present  suit. 

It  should  be  stated  that  after  the  agreed  decree  was  entered 
herein,  the  defendant,  Randolph,  closed  the  four  windows  by 
bricking  them  up,  thus  making  solid  that  portion  of  the  wall 
covered  by  complainant's  two-story  building. 

The  windows  which  remain  open  are  one  on  the  second  floor, 
two  on  the  third,  two  on  the  fourth,  three  on  the  fifth,  and 
two  on  the  sixth  floor.  Complainant  has  no  use  for  the  wall 
at  the  present  time,  and  the  windows  do  not  interfere  with  her 
building,  nor,  according  to  the  proof,  do  they  increase  the  risk 
of  fire  or  the  rates  of  insurance. 

We  think  that,  under  the  facts  stated,  Mrs.  Dunscomb  must 
be  held  to  have  acquiesced  in  the  cutting  of  the  windows  and 
to  the  use  of  the  wall  by  defendant  for  this  purpose,  until  such 
time  as  she  may  desire  to  use  the  wall  **'•"'  under  the  terms 
of  the  contract.  If  Mrs.  Dunscomb  had  intended  to  object 
to  this  use  of  the  wall  by  Randolph,  she  should  have  inter- 
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.'   ',  >)-('(]  this  o\jjy^v,.>h  when  the  windows  were  being  cut,  ))iit  in- 

/  J-,-t.  1(1  of  this,  she  only  objected  to  the  damage,  or  injury,  which 

"\'^l  he  done  her  property  or  tenants  by  falling  brick  or  ma- 

:\^.'^.ij    '     '    11ni>  permitting  Randolph  to  incur  a  large  expense  un- 

''V'V'    *.  '■   ''''^  complainant  consented  to  the  use  of  the 

'4/  r'^vall.'" 

I?;'""-?'"/ We 'therefore  hold  that  complainant  is  estopped  by  her  let- 
fiij'i'r'i^'^  and  imi'  '  luie^cence  in  the  cutting  of  such  windows, 
6^5:>sras^'-weli 'as-  lii"  rcim'sentations  of  J.  S.  Dunscomb,  her  son 
,4}jj^.j,iiiVd  ^'gent,  to  insist  that  the  windows  shall  now  be  closed. 
^A^jr^Ku't^'we  do  riot  mean  to  hoLT  that  complainant  has  forever 
^^^£^^ptopp^cd-lierself  to  'demand  that  such  windows  be  closed,  but 
^§j)ir^4t-;ilier^acn'uiescence"  in  the  cutting  of  such  windows,  and  their 
A^^Wj^^onseq-uent^  ii^e,  will  only  be  pro-unied  until  such  time  as  she 
^Mi2^iuay.-?'d(\~<ire  to  ii-i^  ilh^  will  for  the  purposes  contemplated  by 
SV^^si^t  he ...  contract. 

^^f''f'iSff''-fa"r  as  defendant's  cross-bill  is  concerned,  we  need  say 
^^.(^^n^-tbirTfr  further  than  that  in  bur  opinion  the  proof  thereunder 
'^^^         '  .blish\anyclaini='for  recovery,  and  the  same  is  dis- 


=tatVd'^  'the  decree  of  the  chancellor  is  af- 
*  'le  Appeal  will  be  divided. 


TY-WALLS. 


or  OpeuingB, 


^..c,e  Foundation,  Length,  or  Height. 
nove,  Rebuild,  and  Bepair. 

t. 


'  •  ill. 

venant,  Whether  Btins  with  Z<and. 

lining  that  It  Does. 

iDg^  that   Covenant   does  not   Bun 


:ne  Other  Finishing,  WaU. 
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1.     What  Constitutes. 
A  party-wa!!  ordinarily  means  a  dividinir  wall  between  tvrn  hnild- 
Incrs,  to  be  used  equally  for  all  the  purposes  of  an  eitcridr  wall  by 
both  parties,  without  any  exclusive  use  by  either:  Ilarber  v.  Evans. 
JOl  Mo.  661,  20  Am.  St.  Rep.  646,  14  S.  W.  750.     A  party-wall  ordi- 
narily means  a  wall  partly  on  the  land  of  each  adjoining  owner,  but 
a  division  wall,  built  wholly  on  the  land  of  one  owner,  may.  by 
agreement,  become  a  party-wall:  Dorsey  v.  Ilabersack.  84  Md.  117. 
35  Atl.  90.     An  old  wall  standing  on  the  dividing  line  between  two 
lots,  from  long  user,  may  be  presumed  to  be  a  party-wall,   eitliet 
from  an  agreement  to  that  effect,  or  from  its  being  built  upon  the 
line  of  the  two  lots   for  that  purpose  by  the   respective  owners: 
O'Daniel    v.  Bakers'    Union,  4    Houst.  488;  Koenig    v.  Haddix.  21 
III.   App.   53;   Schile    v.  Brokhahus.   80  N.  Y.   614.     If    the    owner 
of  adjacent  lots  by  agreement,  constructs  a   wall,  partly  on   eacli 
lot,   for  the  common  support  of  their  buildings,   the   wall   so  con- 
structed.' and  used  is  a   party-wall,  and   the    owner   of   each  house 
has  an  easement  for  its  support  in  that  portion  of  the  wall  stand- 
ing   on    the    adjoining    lot:    Webster  v.  Stevens,  5  Duer,  553.     A 
wall  used  In  common  as  the  wall  of  two  adjacent  properties  Is  a 
party- wall,  if  erected  partly  on  the  soil  of  each,  and  so  used  fur 
many  years,  without  question  by  either  of  the  owners,  an'd  if  eaeh, 
by  actual  measurement,  appears  to  possess  a  little  land  beyond  the 
boundaries  fixed  by  his  title  neither  is  at    liberty    to   question    the 
encroachment  of  the  other,  in  order  to  disturb  the  status  quo  a.s 
to  the  wall  between  them:  Kelly  v.  Taylor,  43  La.  Ann".   1157,  10 
South,   255.     A  dividing  wall   between   two    buildings    owned     by 
different  parties,  the  foundation  of  which   rests  partly   ujwn   the 
ground  of  each,  is  a  party-wall,  and  It  is  immaterial  that  the  foun- 
dation Is  n'ot  equally  laid  upon  the  lot  of  each  party,  and  that  the 
wall  itself  above  the  foundation  is  wholly  within  the  lot  of  one  of 
the  adjoining  owners:  Appeal  of  Western'  Nat.  Bank,  102  Pa.  St. 
171;  following  Mayer's  Appeal,   73  Pa.   St.   1C>-1.     Ur  if  a   wall   Ix-- 
tween  two  buildings  of  adjacent  owners  Is  us(  d  as  a  cotninon  wall 
continuously  for  a  long  period  of  time.  It  becomes  a  party-wall  to 
the  properties,  whether  equally  upon  the  lot  of  each,  or  wholly  upon 
the  land  of  one  of  such  owners:  McVey  v.  Durkin,  136  Pa.  St  418. 
20  Atl.  541.    It  Is  never  necessary  that  a  party-wall  should  stmd 
half  upon  each  of  the  adjoining  parcels  of  land,  but  It  may  stand 
wholly  upon  one  lot,  and  may  or  may  not  be  the  common  property 
of  the  two  proprietors:  Tate  v.  Fratt,  112  Cal.  013.  44  I'ac.  1001; 
Zugenbuhkr  v.  Gilliani,  3  Iowa,  301.    Thus,  if  the  wall  of  a  house 
stands  wholly  upon  the  land  of  another,  and  is  essential  to  tlie  suj)- 
port  of  the  house,  such  other  cannot  remove  or  impair  It.  if  b  th 
owners  have  bought  from  the  common  owner  with   knowledge  of 
the  situaUon  of  the  wall:  Henry  v.  Koch,  80  Ky.  391,  44  Am.  itep. 
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,   Kt      T„  Tr-npp  V.  Sloiix  City  etc.  Ry.  Co.,  Go  Iowa,  91.  54  Am.  Rep. 

,  ^  ,  }'  ~  li>8,  It  appeared  that  the  pLiintifT  bought  a  li;t  of  the 

s"~^^<'.;N  I  ii  int.  ncrroeins  to  erert  a  biiildiiif;:  on  it,  and  it  was  also  agreed 

.  .■  ,  U'"'^^  when  the  defendant  should  build  on  liis  own'  lot,  he  would  con- 

r-l> struct  a'stairway  to  the  second  story  to  serve  for  both  buildings  and 

{/•  "Z^*  ^tjuid  one-half  on  the  land  of  each  party.    The  plaintiff  then  built 

^.c\i  ?'•''*  •^^'*^'  t,wenty  inches  from  the  line  and  the  defendant  not  only 

f'V^^'i"'^  ■'/   ^'*^'  t^^  stairway,  but  also  for  the  independent  support  of 

'p,*^"N,  ding,  and  it  was  held  that  the  wall  became  a  paity-wall 

;,>;>''an(I-  nt  was  liable  for  one-half  its  cost.     Although  a  wall  be- 

}r:/.^J'\  idjacent  properties  encroaches  upon'  the  land  of  one  of 

•"-//'S^.Vi  owners,  it  is  nevertheless  a  party-wall,  and  the  fact 

'••'^^'i'li'}'  '  "<^r  does  not  know,  or  does  not  ascertain  by  survey, 

roaches  upon  his  lan'd,  does  not  prevent  the  other 

HMiir  !in  easement  by  prescription  to  maintain  the 

wniug  V.  Goldenburg,  30  Misc.  Rep.  438,  73  N. 

intending  to  construct  a  wall  for  his  build- 

heUine  of  his  lot,  by  mistake,  extends  the 

'y  into  an  adjoining  lot,  the  wall  does  not 

ill,,  and  the  builder  may  be  compelled  to 

lot:  Pile  V.  Tedrick,  1G7  Pa.  St.  296, 

Merely  building  a  wall  by  one  of 

it  in  equal  proportions  on  each 

-"  iii'i'i  the  absence  of  user  by 

<  onstitute  a  party-wall: 

,.  Absu.,  44  La.  Ann.  492,  10  South.  928. 

•   '-4'"'4lf*t  '  ivinir  lots  builds  a  house  upon  each  lot, 

;?f>v;  Jca(  ^'  by  a  brick  wall,  one-half  of  which 

■*'i"i''i'' r'est  lid  .('on\(n'S  the  houses  to  different 

"«'*■, "S^'grai  h  describing  the  boundary  as  "a  line 

JT' - "  ".riiii  iu;<-.,>.ii  the  center  of  the  partition  wall  be- 

;;\',f;.tw<  '  lie  wall  thus  referred  to  is  thereby  made  a 

''I'Vjp'aYi:  ■        II  i      in  ^I.i-s,.'588,  14  Am.  St.  Rep.  4G2, 

'")'\-^^\,Jk  ,.    _      II.     How  Created. 

',-  'if''t^-<  M'the  legal  sense  of  the  term,  Is  created  a.s  such 

V?;  jl'ii.'t  iy-:  By  contract,  express  or  implied:  between  the 

'/■-/-'I'Ji'i  ;  instituting  prescription,  or  by  statute;  and 

vj  ;r/,iri^j  '  a  party-wall  can  exist  only  in  one  of  the 

'"'•'' 'J'l!otlI  .•  W.liiting-v.Gaylord,  CG  Conn.  337,  50  Am. 

f:\%kv~  ''Livrv.  nornbrook,  2  W.  Va.  340. 

V7'f;'<yy^A;  a  party-wall  by  virtue  of  an  express 

"'^  '"''agi'  '   "Md  this  is  the  usual  method  now 

'' Vi^  .eni-i'  '•     If  an  owner,  when  contem- 

'-'V^pliii  'i-es   with   the  owner  of  an 

.  Js'i.  adj  iL  one-half  on  the  lands  of 
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*^ach,  and  that  such  adjacent  lot  owner  will  pay  for  onohalf  of 
the  wall  when  he  makes  use  of  it,  probably  no  party-wall  i.s  cre- 
ated until  such  use  is  made. 

Aa  the  rule  seems  to  be  that  the  buildinp:  of  a  party-wall  by  tlio 
owner  of  a  lot  gives  him  no  rlixht  to  claim  conlriliution  from  the 
owner  of  the  adjoining  lot,  without  an  agreement,  express  or  im- 
plied, for  such  contribution:  Orman  v.  Day,  5  Fla.  38.j,  if,  in  surh 
case  tlie  adjoining  owner  subsequently  builds  and  uses  such  wall 
for  one  wall  of  his  building,  he  cannot  be  made  to  contriltute  any 
part  of  the  cost  of  its  erection:  Huck  v.  Flentye,  80  111.  2.JS;  Mc- 
Cord  V.  Herrick,  18  111.  App.  423. 

A  division  wall  may  become  a  party-wall  by  agreement,  actual 
or  presumed,  and  although  such  wall  may  have  been'  built  exclu- 
sively upon  the  land  of  one  owner.  If  it  has  been  used  and  enjoyed 
in  common  by  the  owners  of  both  houses  for  a  long  time  the  law 
will  presume  an'  agreement  between  the  adjacent  owners  that  the 
wall  shall  be  held  and  enjoyed  as  a  party-wall:  Brown  v.  Werner, 
40  Md.  15.  But  the  claim  of  an  easement  in  a  party-wall  must  be 
based  upon  a  contract,  express  or  implied,  or  upon  prescription  in 
the  absence  of  statute:  Cartwright  v.  Adair,  27  lud.  App.  293,  01 
K.  E.  240. 

A  party-wall  agreement  is  valid  though  the  wall  is  built  wholly 
on  the  land  of  one  of  the  adjacent  owners,  if  it  is  thus  erected 
through  a  mutual  mistake  as  to  the  true  boundary  between  the 
lots:  Houghton  v.  Mendenhall,  50  Minn'.  40,  52  N.  W.  209. 

An  agreement  for  the  building  of  a  party-wall  may  rest  Jn  parol. 
and  is  binding  if  not  revoked  before  the  wall  is  used:  Kice  v.  Kob- 
orts,  24  Wis.  401,  1  Am.  Rep.  195.  If  one  of  the  owners  of  adjoin- 
ing lots  fronting  on  the  same  street  builds  a  party-wall  on  the  line 
between  the  two  lots,  upon  the  other  owner's  promise  and  agree- 
ment orally  given  to  pay  one-half  the  value  thereof  upon  its  use  by 
him,  the  former  may,  without  referenc  to  the  party-wall  statute 
requiring  special  agreements  about  such  walls  to  be  in  writing,  re- 
cover Tipon  the  promise,  when'  the  latter  uses  the  wall.  This  is  es- 
pecially the  case  when  such  agreement  In  parol  Is  not  different 
from  that  which  the  statute  requires  the  parties  to  make:  Swift  v. 
Caluan,  102  Iowa,  20G,  03  Am.  St.  Rep.  443,  71  N.  W.  233.  A  party- 
wall  may  also  be  created  by  user  as  such  for  the  prescriptive  period 
as  from  such  user  a  contract  is  presumed  between  the  parties:  Bowl- 
ing v.  Heunings,  20  Md.  179,  S3  Am.  Dec.  545;  Brown  v.  Werner, 
40  Md.  15;  McLaughlin  v.  Cecconl,  141  Mass.  252,  5  N.  E.  201;  S.hile 
V.  Brokhahus,  80  N.  Y.  014.  And.  as  we  have  already  stated,  it  may 
be  created  by  one  who  owns  both  the  lots  and  builds  a  wall  on  the 
dividing  line  between  them,  and  then  conveys  the  lots  and  buildings 
to  separate  owners,  as  the  use  of  such  wall  as  a  party-wall  is  aa 
apparent  easement,   with   the   burdens   and  beuedts  of   which   hhJ 


92b  A  M  I.  K I  CAN  State  Eeports^  Vol.  89.  [Term, 

^  -  are  Kjiuilly  affected  and  each  has  an'  easement  for  support 

,froni  that  part  of  the  wall  standing  on  the  other  lot:  Webster  v. 

."stcxens,  5  Duer,  553:  Eno  v.  Del  Vecchio,  4  Duer,  53,  6  Duer,  17; 

•rnrtridffe  v.  Gilbert,  15  N.  Y.  601,  09  Am.  Dec.  632;  Rogers  v.  Slns- 

.  ^--heimer,  50  N.  Y.  646;  Doyle  v.  Ritten,  6  Phila.  577. 

'■•>  '>^,  t^  III.     Right  to  Windows  or  Opening's. 

\ '-'  %/  \  PTity-wall  must  ordin-arily  bo  construed  to  mean  a  solid  wall. 
"■^'I'-^'^^  itlitmt  windows  or  other  openings:  and.  in  the  absence  of  statutory 
"'jT  ^rctrul  ition,  or  express  agreement  between  the  parties,  neither  has 
'\'  'ytlio  riirlit  to  m.Tke  windows  or  other  openings  in  the  wall:  Graves 
?".V' V  Smith,  87  Ala.  450,  13  Am.  St.  Rep.  CO,  6  South.  308:  Sullivan  v. 
,|^^  '^^,/;i.ifror(,  35  Iowa,  531;  Bonncy  v.  Greenwood.  90  Me.  335.  52  Atl. 
^^*;78(;.  "Xorinille  v'  Gill.  l.-)9  Mass.  427,  38  Am.  St.  Rep.  441,  34  N.  E. 
^|^1:*5;13,  St  .Toim  A  Sw.^PTiPv.  .""O  How.  Tr.  175;  National  Commercial 
^S'^'J^nnir^y  Gray,  71  Hun.  20,-.  21  \  Y.  Supp.  997:  Vansycle  v.  Tryon.  6 
?^tff,Phil?v  401  •  Evei-bv  v!  Dri^kill.  '24  Tex  Civ.  App.  413.  58  S.  W.  104(1. 
^/£Ji«.S"<^h  ri'crht  is  not-conferred  bv  an  agreement  giving  either  one  the 
^^^4Mjtr)\t'  to  use  «;aid  party-wall  free  of  expanse  in  the  erection  of  any 
^^P~^^']")u'i!(l'inir'\)  liK  h' lie  niay,  ^^  I'^li.to  erect  on  "^aid  lot":  Graves  v.  Smith, 
^g^rSVdljV  450.*13\\m  St'  Rrp  CO.Y)"S'Uih.  30S.  One  part  owner  of 
M^*s*''nrrPfi^i'tv\'^l<'^lI  n'lav  be  on'O'Yicd  at  tlie  suit  of  tht^  other,  from  making 
j:^^«^;i\indows3.innhe  ^\all  G;a\(".  v.'Smi/h.^  87  Ala.  4.''.0,  13  Am.  St.  Rep. 
''^W':<'f*'  lO'^^nth'sns";' Volii'uei^s  Appeal '01 '  Ta/ St.  118:  Milrie's  Appeal. 
.t^fif^SVPn^^^^'t  .^l'"  And  tiifs"  reg.irdle^"^  of  wl'fther  the  other  party  in- 
i*l^*.'ten<K' Vo  n-e  th(>  wall'.T  i;-t  I'larb.T  v.  E\ans,  101  Mo.  601,  20  Am. 
^''5jp|*'St  I^  M  •  10  11  «  "\V  T".n  '1  ho  owner  of  land,  in  building  a  party- 
''i^^T:-?A\''iJl  p  d  and  ])artly  on  the  adjacent  land,  has  no 

(.^^^{.^  1  ight  .1^  of  the  a(]ia(eiit  owner,  to  leave  openings 

N^-^r 'iin^^l'V  ■-  ii  f(  r  hi<  own  convenience  untiJ 

#?^/.''' 3v  such 't  .1  u»\n^r  .-li.Ui  build  upon  his  land:  Nor- 

''- J/Z^lmdleS  -7.  38  Am.  St.  Rep.  441,  3t  N.  E.  543.     And 

,M?,^t/ tlie'fact  all  ■  adjoining  owner  does  not  consent  to  the  crea- 

^^'S^jrMioiVof/the  '  windows  is  siifhcient  to  entitle  him  to  an  In- 

■'^^^^^pinl  tion"  a\  -^   <  ou'^tructing  it:   Everly  v.   Driskill,   24  Tex. 

W.   1046.     If  the  oriirinal  airreement  is  for  a 
ne  of  tlie  parties  afterward  builds  it  higher,  there 
'  -  "r  other  openings  in  the  raised  part  of  the  wall: 
-.  51  Tex.  4S(»,  32  Am.  Rej).  027.     And  in  such 
\\  ii'T  has  a  right  to  close  window  spaces  In- 
''.'/^^^.•^  It'-  tli'vation  above  his  building  by  the  other 

^€-y^  ^  \   ,(.  et>nwood.  90  Me.  335.  52  Atl.  7S(>:  National  Coni- 

'fyf  -'"' <;'''Vy;'7i'Hu"n,  295,   24   N.   Y,   Supp.   997.     If   the 

"in  old  solid  party-wali  attempts  to  cut  away  a 

'1(1  to  tT*'ct  a  new  wall  upon  his  own  land  at 

from    tliat  part  of  the  old   wall  left 

'p^   .       ivmiFjiI  i>rojecting  bricks  and 

'111  ,i'i    1  Allen,  147. 


H 
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In  Grimley  v.  Davidson,  133  111.  11 G,  24  N.  E.  439,  It  appean-d  that 
adjacent  owners  ajn'^ed  that  one  of  thoin,  in  the  erection  of  a  build- 
ing upon  his  premises,  might  erect  a  party-wall  so  that  the  center 
of  it  should  rest  upon  the  dividing  line  of  the  premises,  and  the  ad- 
jacent owner  was  to  have  the  privilege  of  using  the  wall  uiH>n  pay- 
ing one-half  of  its  cost.  In  the  erection  of  the  building,  what  wa:* 
Intended  to  be  the  party-wall  was  in  fact  built  entirely  upon  the 
land  of  the  adjoining  owner,  and  it  was  held  that  he,  in  making  use 
of  the  wall,  need  not  contribute  to  its  cost,  but  might  ai)propriate 
the  whole  to  his  own  use,  and  cut  any  A^iiidows  or  openings  therein 
which  he  chose. 

If  two  persons  severally  acquire  from  a  common  grantor  adjoin- 
ing lots  separated  by  a  party-wall,  of  which  a  portloff  furnishes, 
support  for  buildings  on  both  lots,  while  the  remainder  suiiports 
the  building  of  one  of  such  grantees  alone,  and  contains  windows 
overlooking  the  premises  of  the  other  grantee,  the  latter,  who  pur- 
chased with  knowledge  of  the  existence  of  such  windows,  cannot 
compel  the  other  grantee  to  close  them,  unless  their  existence  de- 
prives him  of  the  beneficial  use  of  the  wall  to  which  he  is  entitled: 
De  Baun  v.  Moore,  22  App.  Div.  485,  48  N.  Y.  Supp.  IG,  affirmed 
in  1G7  N.  Y.  598,  GO  N.  E.  1110.  If  the  owner  of  premises  erects  a 
building  and  party-wall  and  leaves  a  flue  projecting  from  such  wall 
over  one  of  the  lots  where  it  stands  open  to  view,  and  the  owner 
then  sells  the  two  lots  to  different  purchasers  by  separate  conTey- 
ances,  neither  of  them  has  a  right  to  close  up  such  flue,  as  the  ease- 
ment to  maintain  it  is  obvious  and  apparent,  necessary  and  contin- 
uous: Ingals  V.  Plamoudon,  75  111.  US;  De  Baun  v.  Moore,  32  App. 
Div.  397,  52  N.  Y.  Supp.  1U92.  Tiie  whole  party-wall  as  originally 
constructed  with  its  flues  is  presumed  to  have  been  so  built  by 
common  consent,  and  the  circumstance  that  the  flues  are  constructed 
in  the  lower  portions  of  the  wall  and  on  one  side  thereof,  does  not 
establish  exclusive  ownership  in  such  flues,  or  destroy  the  presump- 
tion that  they  were  intended  for  the  common  use  and  beneflt  of 
both  of  the  owners:  Weill  v.  Baker,  39  La.  Ann.  1102,  3  South.  3G1. 

IV.     Ownership  in  WalL 

Closely  allied  to  the  topic  just  previously  discussed  is  the  1<1nd  of 
ownership  of  the  adjoining  owners  in  their  party-wall,  and  al- 
though it  has  been  held  that  there  is  no  division  of  ownership  in 
a  party-wall  and  that  the  whole  belongs  jointly  and  in  indivislon 
to  the  adjacent  owners  without  reference  to  the  dividing  Hue  be- 
tween tbe  lots:  Weill  v.  Baker,  39  La.  Ann.  1102,  3  South.  301;  the 
irreat  majoritv  of  the  cases  maintain  that  owners  of  a  party- wall 
buiU  and  paid  for  are  not  joint  tcmmts  or  cotonants  there.n,  but 
each  adjoining  proprietor  is  the  owner  in  severalty  «'  ^«  P;^*-^' 
both  of  the  wall  and  of  the  land  on  whicb  it  stands,  subject  to  a 
Am.  St.  R«p.,  Vol.  bXXXIX.-59 
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-  «    '  ^s  casement  of  support  and  for  otlior  common  needs  In  favor  of 

'■  other  proprietor,  or,  In  other  words,  the  owners  of  adjoining 

I      ini'^es  are  not  tenants  in  common  of  a  party-wfill.  hut  each  owns 

\,'i"'  "''M'ralty  the  paii"  thereof  on  liis  side  of  tlie  line,  with  an  easement 

^  ;  fi)r  support  from  the  other  part:  Craves  v.  Smith,  87  Aln.  450.  13 

-V'  _Am.  St,  Rep.  GO,  6    South.  3oS;  Ingals    v.  Plamondon,  75    111.  118; 

<l,tt:5\'iSiJcke(y.^.York,  CG  111.  App.  464;  Block  v.  Islnun,  28  Ind.  37,  92  Am. 

'>y/f  l/^^o  .287:  Fidelity  Lodge  I.  O.  O.  P.  v.  Bond,  147  Ind.  437,  45  N.  B. 

'^iMi^->'  "^    "^  ^    '-.  825;  Hoffman  v.  Kuhn,  57  Miss.  746.  34  Am.  Rep.  491, 

1  i\'i  ^VA-  ►^'ii^t'i'ick  V.  R.  J.  Cuning  Co.,  58  Neb.  29,  78  N.  W.  4G0;  Brooks 

ri^!^i.\-C.i"''*'^-  ''^  "^^  ^     '"''    ^**  Am."  Rep.  545;  Sherred  v.  Cisco,  4  Sand. 

l^l'JjfSO?  Burton  v.  MoHit.  3  Or.  29      If  a  wall  Is  made  a  party-wall  by 

^^^slithe  establishment  of  a  boundary  line  through  its  center,  each  owner 

",'$rlf„'f>l^  lis"  in  .severalty  so  much  of  the  wall  as  stands  on  his  lot,  subject 

^^s^.^'^ijtjo'^^the,  easement  of  the  other  owner  for  its  support  and  the  equal 

J"*~;|^^'.-^juse' thereof  .as  an  exterior  wall  of  his  building,  and  no  other  use  of 

?''^^^»^th,e^,adjdinin<r  o^wner's  portion  of  the  party-wall  is  permissible:  Na- 

^^5it■%M1  ComnioM  lal  Hank  v.,  Gtay,  71  Hun,  295.  24  N.  Y.  Supp.  997; 

'^^^'*Vridrea'.v..oiL'iseltine,  ob  ^^'ls.  [i\ir>,  40  Am.  R(.p.  G35,  17  N.   W.  18. 

r^SvUT-^Ayhile  .each  adjoining  owner. is  an  owner  in  severalty  of  so  much  of 

''^S!;^,''^the  wall  as,  st 'nils  on  his  land  the  oiilv  proper  easement  attached 

■■'""vy.  thereto  is.  (he.  i  a-i'u  cut  ot   ^uniMnr      It   does  not  include  the  right 

^"^^V-^"-''^''    -  V  -  -  -    *       "     -    - 

'""li ''j" to  go,,upon  the  land  of  the, other,  and  the  easement  of  support  is  all 

J'\',|..  t ha t^  either  c:in,.(;on\e.\  :  Ingals  v.  Plamondon,  75  111.  118;  Gibson  v. 
';*  -^ilohW.   115-111.   199.  .'G  Am.  Rep.  146,  3.  N.  E,  282;  Hoffman    y. 
'\,('}\\\\\w.   57  Miss    71(),  .31   Am..  Rep. _  491.     If  a  party-wall  is  erected 
•'"v  \' \  lie  lialf  on  the  land  of, each  adjt)inin2:  own'er,  thev  do  not  own  it 
i, .-^X-^-i" a s  iinaiits  m_  common,   but  each  is  the  owner  in  severalty  of  his 
"1^  ^rfh  ill"  With  an  easement  of ,  support  in'  his  neis^hbor's  half,  and  each 
'r!,vVv'tni<i.Y<,increase  the  height  of  his  half  of  tlie  wall,  at  least,  if  not  of 
"t^' '/tlie''Mitire  paHy-wall,   when  this  can   l)e  done  without  damage   to 
^>^'Sty4he;(.tjH'r  o^\\ii>'i     r,ra\es  v.  Smiih    ^7    W  \    4."'t0,  13  Am.  St.  Rep.  60, 
%^''-;:6-^Soulh..3yb,  Brooks  v.  Curtis,  50  N.  Y.  039,  10  Am.  Rep.  545, 
'^h^v^'^''"'    ''*  "^" '-      <-     ' 
^'"^f?J'r'iv'''v'T'\r'v"-'   •,;"■- ^-''-''/ V:     Rights  of  Owners. 

>M-'kji'-X;ei:-i  'Rightyto  Increase  Foundation,  Length,  or  Height.— As  each 

'  ^<»"  vji l),o^^  ner  (if  a  ii.iii\-\\ali  is  an  owner  ot  on<,>  half  thereof  in  ^evel•alty, 

VV.,*rjt  'v,-,..^,,^  ],  .^f/.iily  to  follow  th.it  either  owner  may,  at  least  upon 

!•;  do  anything  with  the  wall,  or  make  any  use  of  it 

I'l't  inl(  ifero  with  or  impair  the  enjoyment  of  the  ease- 

!  <  I      Hence  it  is  generally   maintained   lliat 

.'■'ol"  the  party-wall'  may,  within  the  limits  of 

i-r"iiieMli.ckness,  length,  or  height  of  the  wall, 

,,1  ii  '  '     so  without  injury  to  the  building  on 

'^a«l^tn'n  damage  to  tue  adjacent  proprietor; 

'  '''  St.  Rep.  GO,  G  South.  308;  Field 

\.v  v.  Meuick,  41  La.  Ann.  104,5 
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South.  760.  6  South.  637:  Everott  v.  Edwards.  149  Mass.  5S8.  14  Am. 
St.  Rep.  462.  22  N.  E.  52;  Matthews  v.  Dixey.  149  Mass.  .595,  22  S. 
E.  61;  Walker  v.  Stetson.  in2  Mass  86.  44  Am.  St.  Rep.  .^"0.  38  N. 
E.  18;  Netriis  v.  Becker,  143  N.  Y.  303.  42  Am.  St.  Rep.  724.  38  N. 
E.  290;  Eno  v.  Del  Vecchio.  4  Duer,  53.  6  Duer,  17;  Musjrrave  v. 
Sherwood,  54  How.  Pr.  338:  Beny  v.  Todd,  14  Daly,  450;  Audrar  v. 
Hazentine.  58  Wis.  395,  46  Am.  Rep.  635,  17  N.  W.  18. 

A  party-wall  agreement  carries  with  it  the  right  of  each  owner 
to  widen  the  wall  or  increase  its  height,  provided  such  increase  can 
be  made  without  detriment  to  the  strength  of  the  wall,  or  to  the 
property  of  the  adjacent  owner,  and  when  such  agreement  has  been 
entered  into  intentionally,  the  rights  thereby  conferred  cannot  be 
taken  awa.v  by  construction  or  evidence  as  to  intention:  Mittn'acht 
V.  Slevin,  67  Hun,  315,  22  N.  Y.  Supp.  131.  The  easement  of  each 
©wner  in  a  party-wall  includes  the  right  to  increase  the  height  of 
the  wall,  provided  such  increase  can  be  made  without  detriment  to 
the  strength  of  the  wall  or  to  the  property  of  the  other  owner.  The 
owner  making  such  addition,  however,  does  it  a:  his  peril,  and  he 
must  insure  the  safety  of  the  work,  and  if  injury  results  he  is  liable 
therefor:  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545;  Negus  v. 
Becker,  68  Hun,  293,  22  N.  Y.  Supp.  986,  143  N.  Y.  303,  42  Am.  St. 
Rep.  724;  38  N.  E.  290;  Eno  v.  Del  Vecchio,  6  Duer,  17.  If  the  owner 
of  one  of  two  adjoining  lots  builds  an  original  party-wall,  under  a 
contract  with  the  owner  of  the  other  lot  which  requires  the  wall 
to  be  of  sutHcient  strength  to  support  a  building  of  a  specified  height, 
and  the  owner  of  the  other  lot  thereafter  builds  a  buildit.g  which 
increases  the  height  of  the  wall,  but  not  beyond  the  specified  height, 
and  the  wall  as  thus  increased  falls,  the  other  owner  is  est  'pped 
from  claiming  that  the  wall  was  over\veighcd,  and  for  that  reason, 
the  addition  made  it  fall,  and  he  cannot  recover  from  the  builder 
of  the  addition,  when  the  fall  of  the  wall  was  caused  by  a  severe 
■or  unusual  wind  not  accompanied  by  an'y  negligence:  Negus  v. 
Becker,  143  N.  Y.  303,  42  Am.  St.  Rep.  724,  38  N.  E.  290,  reversing 
the  same  case  as  reported  in  68  Hun,  293,  22  N,  Y.  Supp.  986.  If 
either  owner  wishes  to  improve  his  premises  before  the  party-wall 
has  become  ruinous  or  incapable  of  further  answering  the  purpose 
for  which  it  was  erected,  he  may  underpin  the  foundation,  sink  it 
deeper,  and  increase,  witliui  the  limits  of  his  own  lot,  tlie  thickness, 
length,  and  height  of  the  party-wall,  if  he  can  do  this  without  injury 
to  the  building  on  the  adjoining  lot,  and  to  avoid  causing  such  in- 
jury, he  may  shove  up  and  support  the  original  party-wall  a  rea- 
sonable time,  to  excavate  and  newly  undei-pin  it.  But  he  cannot 
interfere  with  it  in  any  manner  without  the  consent  of  the  other 
owner  unless  he  can  do  so  without  injury  to  his  building:  Euo  v. 
Del  Vecchio,  4  Duer,  53.  Where  an  adjoining  owner  has  by  user 
obtained  the  right  to  half  of  a  wall  adjacent  to  his  lot  as  a  party- 
Twali,  and  with  the  consent  of  the  other  owner  has  placed  anchora 
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..ill  r...   till'  puiposo  of  carrj'imr  it  up,  and  also  hnilt  up  the 

wall   and   added   additional   stories   to   his   house,    with   tlie 

I  '..w't'ds^e  of.   and   without   o^)3t'Ction   from    the   other   own'er,   the 

J.iitir  is  estopped  from  disputin?  the  right  of  the  former  to  main- 

,  >  j.ini  and  use  the  additional  wall  as  a  party-wall:  Brooks  v.  Curtis, 

-   ,  t  '4Lans.   283.^  If   the   owner  of   adjoining   lots   with   a   party-wall 

'  '-.vbot\\(H'n  tlu'm  conveys  one  of  the  lots,  without  referring  to  the  wall, 

\-j',  a^ncl^  the  division  line  is  run  by  courses  and  distances  through  the 

•^,j  .'-'^ "^tenter  of  ,tlio  \\  ill,  there  is  an  implied  grant  of  a  party-wall,  and 

^   vi'' the  i)ur(lia^('i-  in.iy  build  it  up  to  a  greater  heit^ht  to  support  au 

,-%^=fi  addition  to  Ills  buildinir.  if  this  can  be  done  without  iujui-y  to  the 

''-'v><X"  ii<'r  of  the  other  lot:  C.irlton  v,  Blake,   ir)2   Mass.   17G.   2?.  Am. 

,;;-\:<-t>-S|-.-Kep..81S,  25  N.  E.  S3.     If  a  party-wall  is  increased  in  height 

'''}>.%p3/!>%  011?.^'^^'"^''' ,'^^'^*^'0"t  am-eement  with  the  other,  the  latter  has  a 

..jA-ii^VighJ;  ^to  use  so  inuoli  df  the  liciL'-htened  wall  as  stands  on  his  own. 

>*3<^?Cil:in'd',without  p.i\  n.:  fo;    -i  .       i  -      Allen  v.  Evans,  161  Mass.  485, 

,;^i>J^'^o7;;N.'E.  571^    And   u   one  p..ri.\    carries  up  a  party-wall  standing 

'''^i'^'"'^ Tone-half  on  the  dn'iding  line  i)eiween  the  two  lots,  the  addition  be- 

^\^7/^|:?^mes  part^..of  the  party-wall,  the  owners  have  a  right  to  the  equal- 

"vicVssfeluse'Of.  it,  and  "the  value  of  the  wall  to  either  cannot  be  thereby 

•'v-i'^J^f  impaired, 'and   neither   can,  so 'use  it  as  to   weaken  or   injure  it: 

y,f*3«|!,EA^erett^.v,;Ed\\ar(ls,..ll!>  Ma<s.  588.  14  Am    St.  Rep.  462.  22  N.  E. 

"%^':&'^.Caritori  y.-'Blake";  l."_2  .M,i-'<    ITf,    2'>,    \ni    St.  Rep.  818,  25  N.  B. 

- -'y  8,3.    ,Addition<j  made  to  ,a   ]^'v'\  ^\  ill  by  one^party  for  the  purpose 

'•     '■'of  tlii(  IvVning  and  strength     '     -  't    do  not  l)ecome  part  of  the  party- 

._  'Wall,  but  belong  to  the  person  making  them,  and  can  be  removed 

,^'l    liy,  hiin^at  his  pleasure:  Walker  ^.   Stetson,   162  .Mass.  SC,  44  Am. 

4^^lJ^^t..Rep   3,"0,  38  N.  E.  IS.    The  right  to  increase  the  height,  lengthy 

'%-^C%-/ort,width  of  a   party-wall   may.  of  cour-'^e,  be  fixed  by  agreement, 

*.'j-.'- and  Jf   one.  owner   has  a   riirlit    under   a    partv-wall   agreement  t» 

-^•'"^l-x'.A'a.rry.  the   w;all    up    hn:her   he    niay    heighten,   it,    although   it    may 

vV'^*^ 'ff'shut  off  ,tl'ie  view  from  the  other  part  owner's  windows  and  lessen^ 

>'■?'*  ^r'^the.'light   coming   thereto,   and   the  latter  is  not   entitled   to   relief 

^;'f;%,V%iiyt*nijunct1()n:-.  Cairney  y.  S^^eet,  67  111.  App.  641.     If  a  party-wall 

."';-'^'^^'is"-l)y  -  jojnt    .ii;i  I  finc'iit    brtweeu   adjacent  owners,   erected    to   the 

'^^\.    -''"fi  'j-'Tt  of  tlrci    vt<iii;-~,  ( .11  h  half  owner  has,  in  the  building  of  the 

-I'ni.  nt,'^\ll  (h  he  Is  en'titled  to  have  protet-led,  and 

[s'luiy  W  restrained  by  injunction  from  a  threat- 

1  tit -p_i'--,.  1.1   putting  up  a  fouith  story,  in  his  own  right  and 

1,1  lit  in,  ;iiid  aj;.iiiisi  the  protest  of  the  other,  especially 

i^lit  oi   the  NN.ill    owing  to  au  Insufficient  foundation, 

WitliouL  (l.Mu'er  of  serious  injury  to  the  prop- 

,'\N  m  1  .  (.  .ilnulet  V.  Sichl,  48  Neb.  505,  58  Am. 

*'      7        1       t.   owner  of  a  lot  sells  part  of  it, 

.    ul    tile    building   to    be    erecteil 

111  >  >    (Ml   s  a  building  to  such  height,  a 

I  .  11  t  .t  ni,  one-h.iif  thereof  resting  oa 

,  I  111'  ie.-~un.iion  lii   till.'  deed  di  ea  not. 


'i!ikt,'^--5<^  -^Jfi".  Jiii'-^l.' 
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give  the  grantor  therein  the  rij?ht  to  Increase  the  height  of  the 
party-wall  above  the  second  sto:y  for  his  own  exclusive  use: 
Fidelity  Ivodge  I.  O.  O.  F.  v.  Bond,  147  Ind.  437,  45  N.  E.  338, 
46  N.  E.  825. 

b.  Rig-lit  to  Remove,  Rebuild,  and  Repair.— Neither  of  the  part 
owners  of  a  party-wall  has  any  right,  without  the  consent  of  the 
other,  to  tear  down  or  remove  the  wall  unless  it  is  in  a  ruinous 
and  dilapidated  condition,  or  has  become  insufficient  in  point  of 
support,  or  inappropriate  for  the  purpose  for  which  it  was  erected: 
Montgomery  v.  Trustees  of  Masonic  Hall,  70  Ga.  38;  Potter  v.  AVIiite, 
0  Bosw.  &44:  Sherred  v.  Cisco,  6  Sand.  480;  Partridge  v.  Lyon,  67 
Hun,  29,  21  N.  Y.  Supp.  848.  If  one  of  the  owners  of  a  party-wall, 
without  the  consent  of  the  other,  removes  it  while  it  is  in'  a  sound 
condition,  and  suitable  and  sufficient  for  the  purpose  for  which  it 
was  erected,  and  erects  a  new  party-wall,  he  is  liable  to  the  ad- 
joining owner  for  any  loss  of  rent  caused,  and  the  expense  of  all 
repairs  made  necessary  by  the  removal  of  the  old  and  the  erection 
of  the  new  party-wall:  Potter  v.  White,  6  Bosw.  644.  If  one  owner, 
in  disregard  of  the  rights  of  his  neighbor,  tears  down  a  party- 
wall  before  it  becomes  ruinous,  or  if  he  tears  down  a  portion  there- 
of, claiming  that  it  is  standing  on  his  own  land,  and  intending  to 
erect  a  new  wall  for  himself,  without  giving  his  adjoining  owner 
any  benefit  from  it  as  a  party-wall,  it  is  a  trespass,  for  which  the 
trespasser  is  liable  if  damages  result:  Schile  v.  Brokhahus,  SO 
N.  Y.  614. 

If,  however,  a  party-wall  or  building  becomes  by  age  and  decar 
so  dilapidated  that  rebuilding  becomes  necessary  one  of  the  owners 
may,  on  reasonable  notice  to  the  other,  and  using  proper  care  and 
elvill,  take  down  and  rebuild  the  party-wall  without  incurring  lia- 
bility: Partridge  v.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632;  Schile 
V.  Brokhahus,  80  N.  Y.  614.  The  owner  of  each  building  supported 
by  a  party-wall  is  entitled  to  have  It  thus  supported  so  long  as  it  ia 
in  condition  to  uphold  it.  but  if  it  becomes  ruinous  or  dangerous, 
neither  party  is  obliged  to  wait  until  the  building  falls,  and  may 
proceed  to  rebuild  the  wall,  and  if  the  adjoining  owner  refuses  or 
ne.irlects  to  join  In  the  expense,  he  has  no  right  to  recover  for  tb.e 
inconvenience  caused  by  such  rebuilding,  but  this  does  n'ot  justify 
carelessness  or  negligence  in  doing  the  work:  Crawshaw  v.  Sum- 
ner, 56  Mo.  517,  If  one  of  the  owners  of  a  party-wall  wishes  to 
erect  a  building  which  the  wall  is  inadequate  1o  support,  he  baa 
a  right  to  pull  down  the  wall  and  replace  it  with  another,  if  he 
does  so  within  a  reasonable  time  and  with  the  least  inconvenience 
to  his  neighbor:  Putzel  v.  Drovers'  etc.  Bank,  78  Md.  349,  44  Am. 
St.  Rep.  298,  28  Atl.  276.  When  either  of  the  owners  finds  it  neces- 
sary, either  from  the  dec-aying  or  dilapidated  condition'  of  his 
building,  or  its  unfitness  for  the  locality,  to  remove  it  and  erect 
iff  its  place  a  more  substantial  structure,  he  has  the  riglit  to  re- 
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•     wall  and  erect  a  now  wall  when  he  erocts  the- 

\\    biiililin.i::  Ch'iin  v.  Davis.  So  Md.  208,  G  Am.  Rep.  8Sf);  Hiratt 

j\     \[orris.  10  Oliio  St.  r)24.  7S  Am.  Dec.  280.     In  deraolishin?  the  old 

,    -   aiid   buildinc:  the  new  party-wall,  the  builder  is  not  bound  to   in- 

;?    '<](>iiinify,  his.  neighbor  for  any  ineonvenience  or  injury  necessarily 

'v#  o(  ca^^iiined  by  the  exercise  of  the  right.     Such  work  must  m^ce'^- 

,,-AV'ii1v  incommode  the  other  owner,  and  cannot  be  prosecuted  with- 

,■4'.*',  V,  "     ■ 
J      '    cait  an  entry  upon,  and  partial  occupation  of,  his  premises,     iiiis 

,tj  ^ '' ^       '  , 

',>5|/.'iin,  l>  his  enjoyment  and  that  of  his  tenants,  or  it  may  b« 

'■"^hVVi  il>e  annulment  of  a  lease  or  of  diminution  in  rent,  or  it 

-''*!%=,"  I'l''}  .present  rentin'g  the  property,  but  so  long  as  any  such  injury 

...^■'-Wms  in-ci;aial)le  from  the  exercise  of  the  right,  such  owner  is  bound 

.'.;;^v^|>jto,-subinit,  and  can  claim  no  Indemnity  therefor:  Heine  v.  Meirnk. 

%/i^^^;^f4,l-s-.La.  A.nn'.-194,  5  South.  7G0,  6  South.  637;  Levy  v.  Fonner.  48  La. 

\M^Vjin.-.ir.S'n.  20  South.  895.    In  the  al)sence  of  negligence  in  pulliiig 

l0'-i^:6o\",'  "'    -     ''Uilding  a  wall  the  builder  Is  not  liable  for  in'jnry  done 

^l'h?0^i^''  ''^^  doing  the  work:  Maypole  v.  Forsythe,  44  111.  App. 

:#^^-2t9l  -  Ohio  St.  524,  78  Am.  Dec.  2S0.     And,  oa 

:,^^sthe'  .1  .:.c  or  his  contractor  is  negligent  in'  doing  the 

''J-'^^y'  1l'  to  the  adjoining  owner  for  all  injury  resulting 

A  i5^J^V-r  iieyiigence:  Gorman  v.   Gross,   12o   Mass.   232,   28   Am. 

-' t-ZfkV'^<  lover  v-,  Mersmanv  4  Mo.  App.  90.    The  owner  rebuild- 

^•s^^'  ■      '  t>sponsil)lefor  any  augmentation  of  tlie  necessary 

'^>i'  venlence  to,  his  neighbor,   which  by  all  due  dili- 

"  ■  ive  provenled  in  doing  the-work.     He  must  occupy 

■'  ,  ^       -_  ^   ,:operty   to  the   least  extent,   and  for  the  shortest 

^-"time   possible,   and   hasten-  by   all  possible   means   the   completion 

'^!^<i     '  ''      "^^"^11  ^^^  the  restoration  of  the  other  owner  to  the  full  en- 

"I's'oi:  t  of  his  property,  and  he  must  replace  his  neighbor  at  the 

\%^^*  ilie  work  in  a  position  e(]ual  in  every  respect  to  that  wliich 

\%il'!  ;i'cd'  iir  tlie    beginning,    and   furiilsU   him    with    a    wall    lit 

>.-'i}.^  ;e    to    support,  his   building:  Heine   v.    Merrick,   41   La. 

:'VP'~'r  tiuuth.'  7U0,  G  South.  037;  Levy  v.  Fenner,  48  La.  Ann. 

"w/V*^  uth.  895.    It  has  been  main'tainod  that  the  builder  of 

/^-'•S?  --indemnify  the  other  owner  for  the  necessary  expense 

^C  r  protecting  his  property   from  tlie  consequences  of  the 

.lie  old  wall:  I'utzel  v.  Drovers'  etc.  Bank,  78  Md.  34UI, 

iicp.  298,  28  Atl.   27G.     But  exactly  the  contrary   rule 

>-r**;^  ''Maypole'  v.  Forsyth,  44  111.  App.  4'J4,  where  it  is 

•jr/i*,  Minrt  of' the  building  of  the  other  owner  needed  in 

f'l&Yf^~  ili,-  during    tlie  cuUiitrucUou   of    tlie   new   one 

-.■if. 

L  the  owner  desiring  to  erect  a  new  wall 

\vn'  expense,  and  allow  the  other  the  same 

'■:  Heine  v.   Merrick,  41   La.  Ann.  194,  5 

■  1  V.   Drovers"  etc.  Bank,  78  Md.  34£^ 

-.1'.     iA.ins  v.  Janye,  23  Fa.  St.  34-3d. 


-'s; 

''H'-^ 


i.-»T 
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But  it  has  also  been  held  that  the  owner  of  the  adjoining  lot  ia 
bound  to  contribute  ratably  to  the  expense  of  the  new  wall.  He  i9 
not  bound  to  contribute  to  build  the  new  wall  higher  than  the  old, 
nor  if  the  materials  used  are  more  costly,  or  of  a  different  nature 
is  he  bound  to  pay  any  part  of  the  extra  expense:  Campbell  v. 
Mesier,  4  Johns,  Ch.  335,  8  Am.  Dec.  570. 

If  a  party-wall  becomes  ruinous,  one  owner  may  repair  it  although 
such  repair  may  require  that  it  be  entirely  rebuilt:  Partridge  v. 
Lyon,  67  Hun,  29,  21  N.  Y.  Supp.  848.  The  owner  repaii'ing  th« 
wall  must  use  extreme  care  not  to  injure  the  property  of  his 
neighbor,  and  is  liable  for  the  negligence  of  himself  or  his  con- 
tractor in  doing  the  work:  Crawshaw  v.  Sumner,  56  Mo.  517;  Part- 
ridge V.  Gilbert,  15  N.  Y.  601,  09  Am.  Dec.  632;  Eno  v.  Del  Vecchio, 
4  Duer,  53,  6  Duer,  17.  If  one  owner  makes  additions  and  repalrg 
to  a  party-wall  for  his  own  convenience,  he  is  entitled  to  contribution 
from  his  co-owner  who  afterward  uses  the  addition:  Sanders  v. 
Martin,  2  Lea,  213,  31  Am.  Rep.  598.  The  right  to  repair  an  old 
wall  used  as  a  party-wall  does  not  include  the  right  to  leave  an 
open  space  or  intersection  In  the  wall  when  repaired:  Phillips  v. 
Boardnian,  4  Allen,  147. 

If  the  wall  of  a  house  stan'ds  wholly  upon  the  land  of  another, 
and  it  is  essential  to  the  support  of  the  building  of  his  adjoining 
own'er,  the  former  cannot  remove  or  impair  it.  If  both  owners  hava 
purchased  from  a  common  owner  with  knowledge  of  the  situation 
of  the  wall:  Henry  v.  Koch,  80  Ky.  391,  44  Am.  Rep.  484.  Or  an 
owner  of  land,  with  whose  consent  an  adjoining  owner  occupies  a 
portion  of  his  premises  on  which  to  build  a  joint  wall,  cannot  re- 
move it  after  a  building  has  been  erected  thereon  upon  the  faith  ot 
his  acquiescence  in  the  location  and  construction  of  the  wall:  Miller 
V,  Brown,  33  Ohio  St.  547. 

c.  Eight  of  Support.-  As  we  have  already  shown,  the  respective 
owners  of  a  party-wall  have  the  ownership  thereof  in  severalty, 
each  owning  up  to  the  division  line  between  his  lot  and  that  on 
which  the  adjoining  building  stands.  Each  has  an  easement  in 
the  other's  half  of  the  wall,  which  entitles  each  to  the  use  of  the 
whole  wall  to  support  his  building  adjacent  thereto.  The  right  of 
support  to  adjacent  owners  in  their  partj'-wall  continues  as  long 
as  the  wall  is  sufficient  for  the  purpose  for  which  it  was  designed 
and  the  respective  buildings  continue  in  a  condition  to  need  its 
support.  It  necessarily  follows  that  neither  paity  has  any  right 
to  remove  such  support  by  pulling  down  the  wall,  or  removing  it 
in  whole  or  in  part,  except  when  its  ruinous  condition  renders  such 
action  necessary:  O'Dauiel  v.  Bakere'  Union,  4  Houst.  488;  Mont- 
gomery V.  Trustees  of  Masonic  Hall,  70  Ga.  38;  Brooks  v.  Curtis,  50 
M.  Y.  639,  10  Am.  Kei).  545;  Hammond  v.  Schiff,  100  N.  C.  161,  6 
S.  E.  753;  Andrae  v.  Haseltine,  5S  Wis.  395,  46  Am.  Rep.  635,  17 
N.  W.  18.    The  right  of  support  by  a  party-wall  situated  in  part 
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upon  oach  of  t^\o  ndjninin:;  parcels  of  land  owned  by  different  per- 
sons Is  an"  easement,  a  grant  of  wliicli  may  be  implied  from  Its  en- 
joyment for  the  period  of  proscription,  and  the  other  owner  can- 
-   not.  in  making  iniproremonts  upon  his  own'  land,  remove  the  sup- 
I'ort   of   tlie   wall    without    beini::   liable   in   damages    for   resulting 
, Injuries  to  the  other  owner,  unless  the  latter  has  consented  to  such 
''''     ^lenioN.il.     No  degree  of  care  or  diiiiieme  will  relieve  him  from  lia- 
f^'Ljlnlity  while  excavating  within  the  limits  of  his  own  lot,  or  othor- 
y  ^    'Wi-^e,  depriving  the  owner  of  his  easement  of  support,   and  he  is 
.x;'V  li  ible  though  the  work  is  done  by  a  third  person  exercising  an  in- 
/'  '*,■>  <1  '  '  njMii    employment:  Moody   v.    McCloll.in,    39  Ala.   45,   81   Am. 
-  ;^^.  Dec^  770,  Nippert  v.  Warnoke,  128  Cal.  501,  Gl  Pac.  9C,  270;  Bri-gs 
^'-<"'-"iSTv^^''^s^^,'    '*    '"^^-    ^^I'P-    ^29,   51   Am.    St.    Rep,   239,   31   N.   E.   2US; 
--'x/^lfixnwi  V.  Werner,  40  Md.  15;  Eno  v.   Del  Vecchio,  4  Duer,  53,  tj 
'^^„v^I;i)iier,   17;  Webster  v.  Stevens,  5  Duer.  553.     The  adjoining  owner 
'  „*;^^can  excavate' on  his  own"  premises  to  any  depth  he  pleases,  so  long 
%-"^v./;as*her  keeps  the  foundation  of  and  support  due  the  adjoining  build- 
.■'V>*3*i^'^V"ov^s  stable:as  it  was  l)ofore  the  excavation  was  commenced,  and 
-,^,7/*  ;3'\iium  the  completion  of  \lie  \\ork<he  may  remove  any  extra  support 
«^"^;puti;.by  chiniv-to^the  ^\all  dunn:::  the  progress  of  the  improvement: 
I^^^^Bornlieimer  v.  Kilpatrick.  53  Ilun,  31G,  6  N.  Y.  Supp.  S5S. 
:5^ j^l-^|.l^jf  tlio  o'wner  of  two  adjoining  lots  erects  a  building  on  each  with 
tt-  ?^a  wall  pirtly-on  each  lot,  a  conveyance  by  him  of  either  or  both 
,'-^>,of 'the  loK"  conveys  ^m(1i  tlie  building  an'  easement  for  its  support 
"^  ";  on   that  part  of  the  A\all  which  stands  on  the  other  lot:  Nippert 
"v   ANaineko,  12«^  Cal    ,"(>!.  (U  Tac.  96,  270;  Webster  v.  Stevens,  5 
Dm  I.    rr.  ;     rno   v     I>il    \._(ihio,   4   Duer,   53,   6   Duer,   17.     A   pre- 
/    .  .';('niiti\e  ruht  to  use  a  wall  for  the  <;uppoi-t  of  a  certain  building 
..'"-r^i^bies  iidt  eorfor  a  right  to  u«:c  the  wall  for  the  support  of  a  building 
'  Vji'^vo^ -"'■'''<•  f  li'^'elit  and  depth.  Willf  nl  v.  (Jorard,  22  Ky.  Law  Kep. 

J-"^^^^t,r,%^V'hi]e  it  is' tlie  duty  of  one  person  building  a  party-wall  to  make 

^■'V  Ki41t  ofvsunieient' streni^'th  to- «< import  another  building  similar  to  the 

>j'^y'j^one,ofi.which  it  foi  nw  a  jiirt   jet  he  is  not  bound  to  make  it  strong 

■^^''iti  i^oin   "  ''"    .  support  ;in\,  kind  of  a   buildmu:  of  heavier  or  greater 

>??,Vs^"<5Cd  ■\\ '  "  li  ni.iv  ijo  erected  by  the  adjoining  proprietor:  Gil- 

"^'.^f'  .'\y  iL  \'  '  Iowa,  320. 

Tr'*'^^.^'.^  The  I    ^  the  wall  of  a  house  Is  built  up  to  the  dividing 

- 'V/'\i"'-line'^^frt^"  't  constitute  it  a  party-wall,   so  that  tlie 

j^'>?;^ndj/)7n'ing/o ,. ..  ed'to  support,  or  to  remove  bricks  there- 

*^;?"S;t^rpm'^t'o\enat)'lo"  ^ert  liis  timbers  into  and  rest  them  upon 

J*/4£   ^■4iV"'\*-  """"  -'■     '  M-.  72  Conn.  Ill,  44  Atl.  29. 

-i^T'/-X/'  ' '  -   ^''  't  ^'^^  "^"^W  should  rest  equally  upon 

-^'%'  '>'4!i"  'Owncis,   in  order  to  maintain  tlie  ease- 

'>■?'*!;?  n  \\  ill  has"been  ercLted  between  two  l)uild- 

'      ■?'  <■•- 

I  part  of  two  buildings  under 

I  \(\\  an  easement  of  sup.iort 

•  lu-^tire"  \\all, 'he  ,i,b  lhulu  d^'io, IlIjiu   it,   il  ou;;li   the   buildinjj   may 
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be  chiefly  or  wholly  upon,  or  may  overhan;?  the  lan'd  of  the  o*her 
ov.nor:  Henry  v.  Koch,  80  Ky.  3"Jl.  44  Am.  Hop.  484;  and  one  owner 
who  has  acquiesced  in  the  erection  of  a  party-wall  has  no  ri.rht 
to  tear  it  down,  though  on  his  hmd,  and  thus  destroy  the  support 
of  the  building  of  the  adjoiuias  owner:  Miller  v.  Brown,  33  Ohio  St. 
547. 

VI.  Eestruction  of  Wall. 
In  absence  of  an  agreement  to  the  contrary,  the  destruction  of 
a  party-wall  destroys  the  easement  therein  created  by  building  the 
wall  along  the  dividing  line  of  two  lots  and  conveying  one  or  both 
of  the  buildings  by  deeds  in  which  the  line  is  described  as  running 
through  the  party-wall:  Bintiey  v.  Greenwood,  96  Me.  342,  52  Atl. 
78G.  Hence,  in  case  a  party-wall  is  destroyed  by  fire  or  otherwise, 
there  is  no  implied  obligation  to  contribute  toward  rebuilding  it, 
or  to  unite  in  rebuilding  it:  Antomarchi  v.  Russell,  G3  Ala.  35G,  35 
Am.  Rep.  40;  Partddge  v.  Gilbert,  15  N.  Y.  601,  C9  Am.  Dec.  632; 
Sherred  v.  Cisco,  4  Sand.  480;  Odd  Fellows'  Hall  Assn.  v.  Hegele, 
24  Or.  16,  32  Pac.  679;  Duncan  v.  Rodeclier,  90  Wis.  1,  62  N,  W.  533. 
An  agreement  by  one  erecting  a  building  that  the  owner  of  the 
adjoining  lot  may  use  one-half  of  the  wall  on  the  line  at  any  time 
he  may  choose  to  build,  on  con'sideration  of  his  permitting  one-half 
of  the  wall  to  be  built  on  his  side  of  the  line,  does  not  obligate  the 
one  building  and  his  grantees  to  rebuild  such  wall  at  his  own  ex- 
pense, in  case  it  is  destrojed  by  fire  or  otherwise:  Huck  v.  Fleutye, 
80  111.  258.  If  houses  having  a  party-wall  are  accidentally  de- 
stroyed by  fire,  leaving  the  wall  standing,  the  easement  in  the  wall 
ceases,  and  either  owner  may  dispose  as  he  pleases  of  the  part  on 
his  gi'ound:  Hoffman  v.  Kuhu,  57  Miss.  740,  34  Am.  Rep.  491.  Upon 
the  destruction'  of  buildings  and  of  a  party-wall  between  them, 
the  mutual  easements  in  such  wall  become  inapplicable  and  each 
owner  may  thereafter  build  as  he  pleases  on  his  own  land,  without 
any  obligation  to  accommodate  the  other:  Heartt  v.  Kruger,  121 
N.  Y.  3SG,  18  Am.  St.  Rep.  829,  24  N.  E.  841.  If,  after  the  destruc- 
tion of  the  buildings,  the  co-owners  agree  to  rebuild,  and  use  the 
old  foundation  in  building  their  party-wall  thereon  without  agree- 
ment, as  to  which  of  them  shall  pay  tlierefor,  one  is  liable  to  the 
other  for  the  cost  of  his  proportion  of  the  new  wall,  notwithstand- 
ing any  agreement  between  former  owners:  Ilucli  v.  Fleutye,  80 
111.  258.  If  a  right  of  way  through  a  party-wall  and  a  building  is 
appurtenant  to  one  of  two  buildings  united  by  the  wall,  and  both 
buildings  and  the  party-wall  are  destroyed  by  fire,  the  easement 
thereby  suspended  is  revived  by  the  construction  of  new  build- 
ings and  a  new  party-wall  by  the  united  action  of  both  owners, 
within  the  period  of  the  easement  acquired  as  a  necessary  incident 
to  access  to  tlie  other  building:  Douglas  v.  Coonley,  15G  N.  Y. 
621,  66  Am.  St  Rep.  580,  51  N.  E.  283. 
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VII.     Use  of  Wall. 

\    w.iH  pifvtod  on  the  Imo  l)(•t\^^<>n  two  lots  owned  by  different 

->lii-(iiis,  oiie-liulf  on  the  land  of  oacli,  and  at  their  joint  expense, 

%  ,•      .K   I  party-wall,  and  enoli  of  them  has  a  rii:ht  to  use  it  to  its  midille 

V:%    J"'*'   lu'.inv    ni  inner    he   pleases    that   doe^^   not    weaken    or    injnre 

''^^  f  it  v\  ft  ^P'  ■  r  of  it';  legitimate  u'^e  by  the  other  owner,  and  the  rights 

'''.V.'^A>*'cV''"^ '•    '  ''        '    '  ^    ^^^  ^^  ^°*  accentuated  by  an  agreement  be- 

;^-  ,r.,'^^^*;-t\\,(M  n  ^I'c  h  owui  IS  stipulatin'g  that  the  wall  shall  be  kept  In  repair 

v^"I*^{''lby  tlHMH   cqn.illy.   that  each  shall  have  the  right  to  use  the  wall 

,?*r/'f "- Jiii'l  iniii  tluMeln   and  that  nothing  '•hall  be  done  by  either  to  weaken 

;}Jf--k^,.^  or  unp.nr  it.^    'J'iie  unniy  done  to,  or  weakening  of,  the  party-wait 

^^*l^fc|i<^v^"l,('r9'yvi"<^ ''!" '1'   ^'*  loining  a  building  thereto  is  not  such  a  use  as 

F-\W'?Vrenders,  the  u^er  1  able  to  liis  adjacent  owner:  MeMinn  v.  Karler, 

|*j^«^LV3<',Ala.  390,  22  South.  TAl     Tlie  right  to  use  a  wall  as  a  party- 

<^x^  ..■'^, -.5^all  necfisni  ilv  carries  ^\llll  it  the  right  to  insert  timbers  tliereiii 

fe*'>-*V;-,'t<\':niiii()rt  Jhe,  bniMing  of    the  owner    of  the  easement:  Rogers  v. 

^v  v*r<^' Sin«;henner.   HO  N.   Y.   (!4().     Each   adjacent   owner  of  a   partv-wall 

F  ,r^''^t,/-hj\s,  a  right  to  use  it   in  any   manner  in  the  improvement  of  his 

'^;^i>"'''i"''"-f''P'''i"ly;.f  h'nt  he    does 'so    at  his  peril,  so    far  as  injury  may  re- 

^,i.^y'o;i'sult ''tlicK  tjoin    to    hiN    neiulibor.    and    a    Owe    constructed    partly 

'*|^^^«tliron;J:h,  a*.p.lrt\-^\nll  is  siii,',(t   to  the  proper  and  rightful  use  of 

^|j^j;  ther.'i]  1 1(  I  iit„(>\Mur,  in  the  inipio\ement  of  his  own  property:  Daly 

-'"tfAHi-Y?*.!;!!!!  \     l'>  IIu\N.  rr.' 52o!     The  liqht  to  use  a  party-wall  is  not 

«■ ','*{'i -lo^t  liviniij;  noiin-(M:  Rondet    v    I'm  ih  11.  1  IMiila.  3GG.     The  right  to 

'■  ."^  '  use  a  iKiit\  v.ill   does  not  coiistnuie  an  nii  ninbrance  on  the  title 

'  'Z5}J'  of, the  owiK'-  entithMl  to  s,  (  ,,    i.^t     Hendricks  v.    Stark,   37   N.   Y. 

,-.^lC>v;vWha  f  'i  party-wall  often  presents  in- 

'^^-^Cv^terestii  .:  <i''"i'"""-  jhu-,  ii  .m  i-iicinont  is  made  between'  ad- 
t<v  *  ;  -lominir  own'  is  to  eiect  a  piiiN-uall,  one  of  them  agi'eeing  to  con- 
t^'^;jJ<</Aj.b,uU'  t()  its  I'o'-t  ^^  1h  n  l.e  \;s(>-  it.  and  he  afterward  erects  an  in.le- 
L'^  ~'^"',  Ijenilont  ^\alb  on  his  o\\  u  land,  not  tied  or  anchored  to  the  party- 
^'•i^':;?%^\'!lll  liiM'd  ni)  to  it  at  all  points,  and  if  the  lateral  supiiort  which 
'f'''"^'M*>^ii'"  '"  ^^  n.ill  j-e(  (  i\  (>s  from  the  party-wall,  at  various  points  and 
\  '^?^"''t'' '.' '  ^f^^'"  ''"  ''  ''  t''^  o'^'st nu  nil  (  s  ((inie  into  contact,  does  not  contrih- 
5£.^V^:^^.,ime-;n[iu  i'iajl\,  to'^ilio   ^fi<  ut!i    si.iiulity,  and  safety  of  the   new 

*  %Vt>;';;A'\all.t^^he'$owner-  then  i  iln  s  !,,it  "make  use  of"  the  party-wall, 
ffr^|-/"^w  i'thin'!-i"lic  Jiip  1 11  'u',  ol  ilii'  1  iMiiieni:  Kingslaud  v.  Tucker,  11.5 
1,,;J5^,5^N;'y"'''mj\jj/^  'r   J' ^    -.  n,  i-vm^  -ll  llun,  Ol. 

•""  '"    '  is    ])eimauently   attached  to  an  adjoining 

|i- ;^»  1.1  of  the  former,  it  is  such  a  use  as  to 

•  *p  '  1  (  .^  v.ill  t)  contribution  from  the  owner 
« -r'w  -  ' 

'f'VA.  ,        ,,  '  •      '  o.  V.  Weir  etc.  Co.,  91  Iowa, 

'L  '**"'-'  "^  i  -  - '" 

'"f"'^^'  lit  eutiri'ly  upon  the  land  of 

:  -'"  .<1   does   not  receive  support 

I  iiig  owners,  this  due.^ 


t**i&^  A'.^.-a!:  i^*r:*'.,r:it"4  vf'jsi^-c.*^.,^*  .tr;A:  >^t^^^^ 
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not  constitute  a  use  of  the  wall:  Sheldon  Bank  v.  Royce.  S4  low^i, 
28S,  50  N.  W.  9S6.  Nor  is  an  appropriation  of  five  feet  of  a  two- 
story  partition  wall,  ninety  feet  long,  by  the  erection  of  a  one  story 
stable,  such  a  use  as  to  charge  the  owner  of  the  stable  with  one- 
half  the  cost  of  the  entire  wall:  Beggs  v.  Duling.  102  Iowa,  13.  70 
N.  W.  732.  The  owner  of  a  lot  does  not  make  use  of  an  adjacent 
wall  when  he  merely  avails  himself  of  it  as  part  of  the  inclo.sure 
of  his  premises,  provided  his  structure  is  nut  in  any  measure  at- 
tached to,  or  supported  by  the  wall  and  it  is  n'ot  injured  in  any 
way:  Nolan  v.  Mendere,  77  Tex.  o65,  19  Am.  St.  Kep.  SOI,  14  S.  AV. 
107.  If  an  old  wall  is  pulled  down  and  a  new  one  built  by  one 
owner,  the  fact  that  the  other  owner  supports  the  beams  of  his 
pre-existing  building  in  the  new  wall  in  the  same  manner  and  to- 
the  same  extent  that  they  were  supported  in  the  old  is  not  a  new 
use,  but  a  continuance  of  the  old  use.  It  is  not  until  he  begins  to 
make  a  new  use  of  the  new  wall  that  he  is  required  to  contribute 
to  its  cost:  Hoffstot  v,  Voight,  146  Pa.  St.  637,  23  Atl.  351.  Or  if 
the  owner  of  one  of  two  adjacent  buildings  supported  by  a  party- 
wall,  in  improving  his  property,  makes  a  change  in  the  position  of 
the  beams  in  the  party-wall,  without  injury  to  the  wall,  this  is 
not  a  new  use  of  the  wall  for  which  he  is  liable  in  the  absence 
of  negligence:  Keller  v.  Abrahams,  13  Daly,  188.  If  a  person,  ia 
erecting  a  party-wall,  erects  an  iron  pilaster  to  his  building,  wliich 
extends  over  and  several  inches  beyond  the  party -wall,  he  puts  the 
wall  to  an'  improper  use,  and  the  pilaster  may  be  removed  or  its- 
erection  enjoined:  Burton  v.  Mottitt,  3  Or.  29. 

VIII.  Contribution  for  Use  of  Wall. 
a.  Generally.— If  a  wall  is  erected  by  the  owner  of  a  lot,  either 
on  his  own  land  or  on  the  boundary  line  between  his  own'  and  the 
adjacent  lot,  resting  partly  upon  each,  no  obligation  is  imi)Osed 
upon  the  owner  of  the  adjacent  lot  to  contribute  to  the  cost  of  its 
erection  upon  his  using  it,  in  the  absen'ce  of  some  agreement  be- 
tween the  parties  as  to  such  contribution:  Bisquay  v.  Jennelot.  IJ 
Ala.  245,  44  Am.  Dec.  483;  Preiss  v.  Parker,  67  Ala.  500;  Orman  v. 
Day,  5  Fla.  385;  Abraham  v.  Krautler,  24  Mo.  09,  66  Am.  Der. 
098.  This  rule  applies  to  the  proposition  already  discussed  that,  ia 
case  a  party-wall  is  destroyed  by  fire  or  otherwise,  there  is  no 
implied  obligation  to  contribute  toward  rebuilding  it:  Automarchi  v. 
Russell,  03  Ala.  356,  35  Am.  Kep.  40.  If,  under  an  agreement,  a 
party-wall  is  to  rest  equally  upon  the  dividing  line  of  two  lots,  and 
is  to  be  paid  for  equally  by  the  two  owners,  the  wall  is  ia  tact 
erected  wholly  upon  the  land  of  one  of  the  owners,  he  may  appio- 
priate  it  to  his  use  without  liability  to  contribution  to  its  cost:  Oim- 
ley  V.  Davidson,  133  111.  117,  24  N.  E.  439.  The  law  will  sometime* 
imply  a  promise  to  contribute  to  the  cost  of  the  wall.  Thus,  in 
an  action  to  recover  the  value  of  one-hiilf  of  a  party-wall  erected 
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Ity   pLi     '  "    i''itl\    ou  his   own   estate   and   partly   on   tliat   of  de- 

ti'iidant,  the  jury  may  infer  s?  pronnso  to  pay,  if  tlit>  plainlifT  uiider- 

!  I  Ilk    and    completed    the   wall    with   the   expectation    that  the   de- 

1    (1(1  lilt   would  pay   therefor,   and  the  latter  had  resisoa  to  know 

'i  expectation',  and  allowed  i)laintll"f  to  act  without  objection: 

Caton,  119  Mass.  513,  20  Am.  Kep.  .347.     If  a  contract  exists 

'11  adjoininjr  owners,  no  matter  whether  oral  or  written,  ox- 

'^  'nii>Iled,  that  one  of  such  owners  shall  build  a  party-wall 

ho  other  shall  pay  one-half  of  the  cost  thereof  when  hi' 

'i  contract  caii  l>e  enforced  only  when  such  owner  uses 

(1  tlu>n  only  as  to  such  part  as  he  actually  uses.     If  ho 

"   ^\  hole  wall   to  sui  p  Ml  his  buildinir.   ho  is  then  liable  ff>r 

'•'  of  the  entire  cost  thereof,  while  if  he  uses  but  a  poilioii 

I  for  such  purpose  he  is  liable  to  contribute  only  to  the 

1  P'lit  used:  McEwen  v.  Nelson',  40  111.  App.  272;  Wlllford 

'I .      "  .'    J2  h  y.  Ijaw  Rep.  203,  56  S.  W.  41G;  Zeinlnger  v.  Schmi/.ler. 

''_,!.;     _'s   Pi,     1007:   Hawkins  v.   McVae,   14   La.   Ann.   Xi9: 

\^    V   'M  iilint    '22  La.   Ann.   114;   Irwin   v.   Peterson,  25   La. 

'    "■      i;nl   'I  lM>n  V.  Tobey,   121   Mass.   457.  23  Am.   Rep.  2S3; 

/      i"  1  '.  '  \     W.lls  Memorial  As.sn,  146  MnB.s.  619,  16  N.  E.  747; 

'     '.  u^-}  -Ii\,  \     11')  Mass.  595,  22  N.  E.  61;  Walker  v.  Stct-o:i, 

M     -    ^c.    4  1   Am    St    Rep.  350,  3S  N    E.  18;  National  Life  Tub. 

-  ::.  M  Mil    157.  77  \    \V    7'M     Krith  v.  Ridge,  146  ;Mo.  !)o, 

17  ^  -V.      ml;  llnci'on  V.  De  Zeng,  7S  Mo    App,  522;  Roberts  v.  Bye, 

'  80  i'l^'^s.e    ;>7-,_  72    \„^    pf,^    7jQ_ 

-    ()iii>  oupcr  of  a  party-wall  who  adds  to  it  for  his  own  use    may 
'maintain  an  action  for  contribution"^  against  the  other,  who  has  used 

Am.  Rep.  59S. 
„^.^^.   ,  .       .  ^reement  that  the  ad 

^r'^^*ja(ent  own'^r"\\ill  pay  onc-h.ilf  the  cost  thereof  when  he  erects  a 
coiitr'K  t  contemplates  that  he  will  rebuild  with- 
"^f/^'in..)   I  liim.  .111(1  11   he  erects  a  new  front  to  his  house  he 

/'y,  ,^"■..^^'''';'   '  '"  ^  ^^'''^  3.  reasonable  time  has  elapsed,  and  must 

./Sfv'.-, '  til'' \'''  >'  (•' ^t  of  the  w.iU:  Sherley  v.  Burns.  22  Ky.    Law 


'  -■.^^/■'Xu'^'ii  tidditiou:  Sanders  v.  Martin,  2  Lea,  213.  31 
'kjl^d'^fi'^Jf  one  owner  builds  a  party-wall  under  an  agn 

_^f^*.   ja(ent 

l4;M«bi-.>  I 


\V.  691.     If  the  party-wall  is  first  used  by  a  lessee 
^'^Z^'V'i  ''"  ^^  hom  contribution  is  due,  the  other  owm^r  may 

JnuUiiid    one-half  the  cost  of  the   wall:  Auch   v. 
"'')%:^)^  -",  1   I  ,Anu.  5.5.{.     If  a  party- wall  settles  and  leans  over 

■i''^'d^%-^t~  '  •'--"at;  the  top,   the  other  owner,    who   afterward   usea 

r  "-fe^^-        "'w-'./  '  '"^  °^  ^hat  the  wall  is  worth  to  him,  but  not 

|;  j^V-a/'  '.-  '''':''  '^  f  I's  co'^it:  Sauer  v.  Monroe,  20  Pa.  St.  219. 

^'%'^^'^^^  -l    "  '  '  ;".J"Vi  f'iif  !iii  ow'n'er  who  agrees  to  pay  for  one-half  of 
'<''Ti%' "'"■>i '',''. '^.";t\vi^^S''P'^;  ^^'■*   "^'-■^   *t'   ^y  selling  his   lot  before  he  uses 

■-»i|^'^?^'^'^''"^-^'-''^*"^"^' '?-'''  ^*'  *"^  becomes  at  once  liable 

,-%'"7/'/' ''_;lMiildcr-for\t]ie.<>oU  of  on(-h.ilf  oi  the  wall:  Riiwson  v.  Bell, 
'"■'.'.;      '1     •  .  •-!     kl(  iiMi'i  \  'mi11(I,  .-,7  ind.  88;  Todd  v.  Stokes,  10  Pa. 
N  I    c.-\  '1  a'j:-.\    si  Tci.    i:ol     i(,  >.    \v.  932. 
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While  an  express  promise  to  pny  one-half  the  value  of  a  party- 
wall  is  enforceable  acrainst  an  adjoining  owner  who  uses  It,  the 
building  owner  is  not  entitled  to  a  mechanic's  lien  on  the  prop- 
erty of  the  other  owner  for  such  amount:  Swift  v.  Calnan,  102 
Iowa,  206,  63  Am.  St  Rep.  443.  71  N.  W.  233.  Nor  is  the  rijiht 
to  contribution  a  lien  upon  the  house  of  the  person  who  uses  the 
wall  as  the  second  builder.  It  is  a  personal  charge  against  him: 
Ingles  V.  Binghurst,  1  Dall.  367.  It  seems,  however,  that  such  lien 
may  be  ci-eated  by  law.  because  if  the  owner  using  the  party-wall 
refuses  to  pay  for  his  share  of  it  as  he  has  agreed  to  cio,  the  other 
owner  Is  entitled  to  a  decree  providing  that  the  amount  due  shaD 
be  a  lien  upon  the  land  of  the  delinquent  owner:  Nelson  v.  McEwen, 
35  111.  App.  100;  McEwen  v.  Nelson',  40  111.  App.  272.  And  it  may 
be  sold  to  satisfy  such  judgment:  Mott  v.  Oppenbeimer,  135  N.  Y. 
312,  31  N.  E.  1097. 

b.     Agreement  or  Covenant,  Wbetlier  Runs  With  Land. 

1.  Cases  Maintaining  That  It  Does.— The  question  whether  the 
grantee  or  assignee  of  the  builder  can  recover  on  a  covenant  fof 
contribution  for  the  cost  of  a  party-wall,  and  whether  the  grantee 
or  assignee  of  the  covenantor  is  liable  on  such  covenant,  is  one 
upon  which  much  learning  and  research  have  been  spent,  and  upoiJ 
which  the  decisions  are  in  irreconcilable  conflict,  and  almost  equally 
divided.  Even  in'  the  same  state  different  results  have  been  reached 
under  facts  almost  similar,  and  prior  rulings  are  distinguished  in 
a  manner  beyond  the  comprehension  of  the  ordinary  person. 

It  has  been  said  "that  contracts  with  reference  to  party-walls 
should  be  construed  with  a  view  to  cari'y  out  the  purpose  and  in- 
tent of  the  parties."  Hence,  if  two  adjoining  owners  enter  into 
a  contract  by  which  one  agrees  to  build  a  party-wall,  and  the 
other  covenants  to  pay  his  proportion  when  he  uses  It,  but  it  is 
agreed  for  the  mutual  benefit  of  the  parties  that,  in  all  deeds  and 
transfers,  the  wall  shall  be  preserved  as  a  party-wall,  that  it  shall 
be  kept  in  good  condition  and  repair  at  the  expense  of  both  parties, 
share  and  share  alike,  and  that  the  wall  and  the  conditions  imposed 
are  to  be  permanent,  such  contract  is  not  merely  a  personal  one 
between  the  parties,  but  benefits  and  burdens  arise  from  such 
covenants  inseparably  connected  therewith,  and  necessarily  pass, 
according  to  the  manifest  intention  of  the  parties,  to  a  grantee  ol 
the  laud.  Hence  such  covenants  run  with  the  laud,  and  do  not 
give  a  cause  of  action  upon  a  breach  thereof  in  favor  of  one  of 
the  owners  who  has  parted  with  his  interest  in'  the  land:  Kiuim  v. 
Grifiiu,  67  Minn.  25,  64  Am.  SL  itep.  385,  61)  N.  W.  634.  It  seems 
to  us  that  the  more  reasonable  rule  is  that  an  agreement  between 
the  owners  of  adjoining  premises,  whereby  one  is  to  build  a  parly- 
wall  one-half  on  the  land  of  each,  and  the  other  to  pay  lor  one-iiail  of 
its  construction  when  he  uses  the  wall,  creates  cross-easements  as  to 
each  owner,  running  with  the  land,  with  or  without  notice  to  the 
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'■'  >,i-iii*(M'  mill  i>  Iwiidin;^  on  all  persons,  sno'^oediTig  to  the  estatos-to 
^  ,,  '.  \\  ip,  1,  ^i;  ii  (>;is(Mn(Mit  Ls  appiirteiuint,  and  that  a  purchaser  of  the  es- 
'^'"^  't.\((>  of, .in  o^^  nor  so  contraotinj?  must  be  required  to  pay  one-half  of 
^  - .  i^^_  >,t  hiv  eo-t^of  tlie  wall,  if  it  is  unpaid  for  at  the  time  of  his  purchase, 
'r^>'~j  ,niid.*]>(>  nftorwnrd  avails  hiin<ielf  of  its  ben'efits:  Roche  v.  tlllman,  IN 
Vj"'"  ''1' '^^'  'fi'"'*'''  ^-  TfOY.U-T,  72  111.  App.  542;  ]\Dckel  v.  York,  175  III 
'--yf^'i^S^}^'.  ^]  \^>  E.  84S.  Under  this  new  the  title  to  the  whole  wall  may 
■-'■ij^J,.  iKvi'cu.iKled  as  appurtenant  to  the  lot  of  the  builder,  and  so  passes 
"'*'&'9-'V1'v,e\orA  .couvevance  of  it  until  the  severance  of  the  one-half  bv  the 
,^/f.?',VlV'^  ment,  of,  the  purchase  money.  The  sale  of  the  one-half  of  the 
■fc^v^sA, '^^'•'ill  >d<'es  not  occur,  nor  the  title  to  it  pass,  until  the  payment  is 
>.'-,^J!5>y]ji;.a'b'.  and  thus,  necessarily,- it  is 'constructively  a  sale  by  the  as- 
}t;&,  t'''^i.:iii>e-oL'So  much  of  the  wall.  His  rijrht  to  tlie  purchase  money  is 
^^|^;^-}n<)t,-jHH  au^e.  he  Js  assignee^  of  a  covenant  running  with  the  land 
'^'l?  V- T^'^' ""^I'l'^'- but*  because  he  Is  a- vendor  of  so  much  of  the  wall,  for 
^S^'"^  u^iiig  it 'Is  liable:  McChesney  v.  Davis,  86  111.  App. 

i'-y  ill  I  re,- 179'  Pa.>  St.  520,  30  Atl.  315. 

nunilier  of  well-considered  cases  maintain  the 

'  "T  Tliat'iw'rtion  of  a  party-wall  resting  on  the 

1-  is. -notv  personal  to  the  owner  of  the  lot 

ted,  but  one  running  with  the  laud, 

lot  on  .which  the  building  is  erected 

-lit  to  recover ^of  the  adjacent  ownel 

.V.  1 1! -when'  used  by  him:  Tomblin  v. 

V.' Curtis.  28"  Iowa,  229;  Pew  v. 

'"".;  Stahdish  v.  Lrfiwrence.  11] 

■1    41)2.  56  N.  W.  170;  Jordan 

V.  2^t;,  llendricks  v.  Stark,  87  N.  Y. 

V.  IV'u'tz,  1  Al)b.  App.  Dee.  227;  Bun 

of  ,II(Miiil)acn   (Pa.),   7  Atl.   737; 

v:.App.  634,  39  S.  W.  201.     And 

(  ially  under  agreements  wherein 

\"V  himself,  his  executors,  heirs,  or 

\.  I4^e,  75  Minn.  157,  77  N.  W.  794; 

>.  79  N.  W.  810;  Mott  v.  Oppenheiraer, 

^eteltas  v.  Penfold,  4  E.  D.  Smith,  122; 

414;  Parsons  v.  Baltimore  etc.  Assn, 

■!).  7t;9,  29  S.  E.  909.     In  Pillsbnry  v 

^     170,  it  appeared  that  in  an  agree 

owners  covenanted  to  pay  to  tlie 

ior(\if  which  rested  on  his  land 

^huurd-  'in  his  death  the  parcel  affected 

"..^  'ill'  1-  '  'lu^d  to  one  of  his  heirs,  whoi 

,   and  that  the  covenant  of 

a    ch.'irge   upon   the  land.     In 

Mil  ^l.-.T.  77  N.  W.  794,  it  was  held 

iii.'ielf,   his  heirs  or  assign^ 


'I'Xt':'*Jii  i...  ..i-l'V.,  {t2:.  ci^t.kt^'^l^rV  L? 
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to  pay  oue-half  of  the  value  of  a  party-wall  when  used,  his  cove- 
nant would  bind  his  mortgagee  who  became  the  owner  of  the  laud 
under  foreclosure  proceedings. 

2.  Cases  Holding  That  Covenant  Boes  not  Run  With  Land.— 
In  opposition  to  the  doctrine  heretofore  stated,  quite  a  number  of 
<ases  maintain  that  a  covenant  to  contribute  to  the  construction  oi 
a  party-wall,  when  he  shall  use  it,  entered  into  by  the  owner  of 
land  for  himself,  his  heirs  and  assigns,  is  a  pei"sonal  covenant 
against  him,  does  not  nm  with  the  land-,  and  is  not  enforceable 
agjiinst  a.  subsequent  grantee  thereof,  and  this,  although  the  deed 
under  which  the  grantee  holds,  is  by  its  terms  subject  to  the  cov- 
enant: Scott  V.  McMillan,  76  N.  Y.  141;  Sebald  v.  MulhoUand.  155 
N.  Y.  455,  50  N.  E.  2G0;  Weeks  v.  McMillan,  13  Daly,  137;  Duer  v. 
Fox,  GO  N.  Y.  Supp.  580,  29  Misc.  Rep.  81.  In  Pfeiffer  v.  Matthews, 
ini  Mass.  487,  42  Am.  St.  Rep.  435,  37  N.  E.  571.  It  is  held  that 
using  the  wall  is  making  use  of  it  in  constructing  a  house  on  the 
adjoining  lot  and  the  person  using  it  is  the  builder  of  the  housQ 
and  that  under  such  agreement  as  that  above  mentioned,  though 
he  has  not  paid  for  his  part  of  the  wall,  neither  his  grantee  noi 
)nortgagee  is  liable  for  any  part  of  the  cost  of  the  wall.  Of  course, 
where  tliis  doctrine  prevails  the  obligation  to  pay  for  the  wall  when 
used  is  personal  to  the  party  agreeing  to  make  such  payment, 
against  whom  it  may  be  enforced,  and  is  not  discharged  by  a  con- 
veyance of  the  property,  nor  by  the  fact  that  it  is  his  grantee  who 
in  fact  makes  use  of  the  wall:  Frohman  v.  Dickinson,  31  N.  Y.  Supp. 
851,  11  Misc.  Rep.  9;  Nalle  v.  Raggi,  81  Tex.  201,  16  S.  W.  932. 

A  number  of  cases  announce  tlie  rule  contrary  to  the  decisions 
before  cited,  that  if  an  owner  of  land  builds  a  party-wall,  under  an 
agreement  under  seal,  between  him  and  the  adjoining  owner,  that 
Avhen  the  latter  shall  use  it,  he  will  pay  oue-half  of  the  value  of 
the  wall,  the  right  of  compensation  is  personal  to  the  builder  of 
the  wall,  and  does  not  pass  by  a  conveyance  of  the  laud  to  his 
grantee,  who  has  no  right  to  recover  and  retain  contribution  from 
the  adjoining  owner  for  the  use  of  the  wall:  Gibson  v.  Holden,  115 
Hi.  190,  56  Am.  Rep.  146,  3  N.  E.  2S2;  Holden  v.  Gibson,  16  111.  App. 
411;  Behreus  v.  Hoxie,  26  111.  App.  417;  Bloch  v.  Isham,  28  Ind.  37, 
92  Am.  Dec.  287;  Eckleman  v.  Miller,  57  Ind.  88;  Cole  v.  Hughes, 
54  N.  Y.  444,  13  Am.  Rep.  611;  Hart  v.  Lyon,  90  N.  Y.  663;  Trohman 
V.  Dickinson,  31  N.  Y.  Supp.  851,  11  Misc.  Rep.  9;  Davids  v.  Han-is, 
9  Pa.  St.  501;  Todd  v.  Stokes,  10  Pa.  St.  155;  Bell  v.  Bronson, 
17  Pa.  St.  363. 

Under  statutes  prevailing  in  several  of  the  states  prescribing  the 
rights  and  liabilities  of  party-wall  owners  in  cities,  it  is  generally 
provided  that  an  adjoining  o^\^ler  may  build  a  party-wall  one-half 
upOQ  the  laud  of  his  neighbor,  and  that  the  latter,  when  he  uses 
the  wall,  must  pay  one-half  the  cost  thereof,  and  some  of  the  stat- 
utes extend  these  rights  and  liabilities  to  grantees  of  former  owners. 
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•\\  ii(>ii  such  stiimns  oMst  thoir  pr()vi'^ions  mii<!t  be  complied  ■with: 

Tl'ibnipson  v.  Curtis,  28  Iowa,  229;  Malony  v.  Dixoiii,  G5  Iowa,  36,  54 

-'  Am.^Rpp.  1,  21  N.  W.  4SS;  Pew  v.  Bucliannn'.  72  Iowa,  037,  34  N.  W. 

';'\4.'i3:  Irwin  v.   Peterson,  25  La.  Ann.  300;   Evans   v.  .Tayne,  23  Pa. 

/'    '\!S't.  34-  Roberts  v.  Bye,  30  Pa.  St.  375,  72  Am.  Dec.  710. 

\C\/(-  ^c.,.  Grantee  With  Notice.— If  a  iier>«on  purchases  a  lot  on  which 

i^X'-'V^tiiere  is  a  party-wall  built  by  the  owner  of  the  adjoining  lot,  with 

O'^'W^nbtice,  either  actual  or  constructive,  of    a    conlract    between    hil 

-^ArJ' tri"'''iitor  and  such  adjoinins?  lot  owner,  that  the  e:rantor  will  pay  one- 

'■-.'jLf'.ihixlf'ot  the  cost  of  constructinjr  the  wall  whenever  he  shall  use  it. 

"V.&$^'lt  is  "generally  agreed  that  such  purchaser  is  liable  for  the  amount 

''■''s.V'ClH  "■■'''■■"  ;v 

^^r*^j^%agrejed  to  be  paid  by  his  grantor  in  case  the  purcbaser  makes  use 

SlW^o'f'the  wail:  "Wickersham  v,  Orr,  9  Iowa,  253,  74  Am.  Dec.  348;  Pew 

■J@4i?^J>--- Kucha n'an,  72  Iowa,  037,  34  N.  W.  453;  Savage  v.  Mason,  3  Cush. 

^Wv*;''r)Wy;   Standish  v.  Lawrence,   111   Mass.   Ill;   Kiohardson  v.   Tobey, 

t^::¥'f2t  Unix's.  457.  23  Am.  Rep.  283;  Sharp  v.  Cheatham.  88  Mo.  498,  57 

ife^^mt-Rep'.  433;  Brown  v.  McKee,  57  N.  Y,  084.    This  is  especially  the 

i3f^^i'ure"%yhen  the  agreement  further  stipulates  that  the  covenants  there- 
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'garties  jo^a  deed,  of  a' party-wall  covenants  that  he  or  his  grantee 

-^-  «''  sha'll  pay  one-half  of  the  expense  of  constructing  such  wall  whenever 

">*r,:he' shall  make  use  of  it,  and  stipulates  that  such  covenant  shall  run 

t^lVwith.the  lot.  a  lien  is  therel)v  created  thereon  wliich  is  binding  upon 

" jlj^Ji^/a'SjUbsequent  purchaser  wjtli  such  notice  only  as  the  deed  affords: 

'!]fs^:;Pars'ou^' V.  Baltimore  etc.  Assn.,  44  W.  Va.  335,  07  Am.  St.  Rep,  709^ 

^^Vjl29  ^^.,,  E^  9991  :''J  .\  _,      '  _\        ^      '^    \, 

'l|i-il'^,'''if,  a;'.party-wall  .has  been'  used  by  the  grantor  at  the  time  the 
^^,{4  vendee;  purchases  tlie  property,  he  has  a  nj:ht  to  presume  that  his 
'?^?-c:fef'"graiitor's , share  of  the  cost  of  the  wall  has  been  paid,  and  he  can* 
'?%4'^^/"but  be  held  liable  therefor  in  the  ab.^ence  of  notice  of  the  true  state 
Z«*{.''4^'of'  the -^f acts:  Kells  v.  Helm,  50  Miss.  700.  If  one  owner  has  a  right 
L%*''i'-**'4o  vise  arwall  of  an  adioining  owner  under  an  agreement  between 
.'jfe^v  ^ them,"  he  has^  no  right,  as  against  the  grantee  of  the  adjoining  owner 
',%t,. '• 'witho^uVnnticeV'of- the  acreement,  to  use  such  wall  without  makinjj 
"''"      "     "  "■  Appeal  of  lleimbach  (Pa.),  7  Atl.  737. 

vox  Beginning,  the  Other  Finishing,  a  Wall.— If  one 

build'jhis^  foundation  as  a  party-wall,  thus  taking 

'■"  ning^owner,  he  must  carry  it  up  so  as  to  give 

nefits  of  a  party-wall:  Milne's  Appeal,  81  Pa. 

lug  owners  enter  in  an  agreement  to  build  a 

■  t>i('ni,  m  pursuance  thereof,  builds  a  portion 

-et,  to  proceed  further,  the  other,  who  ha» 
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prepared  materials  and  planned  a  building  relying  upon  sucb 
agreement  may  proceed  to  complete  the  wall  after  due  notice  to  the 
other  owner.  In  such  case  the  owner  completing  the  wall  will  not 
be  enjoined  from  so  doing,  while  the  contract  having  been  partly 
executed,  estops  the  parties  from  denying  the  easement  thereby 
created,  and  the  own'er  who  completes  the  wall  is  not  limited  to 
an'  action  for  specific  performance,  but  may  recover  from  the  other 
one-half  the  cost  of  the  wall:  Rindge  v.  Balcer,  57  N.  Y.  209,  15  Am. 
Rep.  475;  Rector  of  Church  of  Holy  Innocents  v.  Keech,  5  Bosw. 
691;  Masson's  Appeal,  70  Pa.  St.  26. 

IX.     Rights  Under  Leases- 

A  party-wall  lease  making  Its  covenants  and  condition's  binding 
upon  the  heirs  and  assigns  of  each  party  will,  when  delivered  and 
acted  upon,  create  cross-easements,  which,  together  with  the  cov- 
enants and  agreements,  will  bind  all  persons  succeeding  to  the  estate 
to  which  they  are  appurtenant:  Maclsin  v.  Haven,  187  111.  480,  58  N. 
E.  448.  The  right  to  support  in  a  party-wall  lease  constitutes  aq 
easement  beneficial  to  the  estate  of  the  lessee,  while  a  covenant  to 
pay  rent  reserved  constitutes  the  burden,  and  a  transferee  who  ac- 
cepts the  benefit  must  also  assume  the  burden:  Mackin  v.  Haven, 
187  111.  480,  58  N.  E.  448. 

An  agreement  to  pay  part  of  the  cost  of  a  party-wall  Is  personal 
to  the  party  constructing  the  wall,  and  the  right  to  recover  it  does 
not  pass  to  a  lessee,  but  remains  in'  the  original  owner,  when  the 
wall  is  used  by  an  adjoining  land  owner:  McMuIlan  v.  Moflitt,  68 
111.  App.  160.  A  tenant  who  leases  property  subject  to  a  party-wall 
contract  made  by  his  lessor,  but  which  does  not  compel  the  lessor 
in'  building  to  use  such  wall,  is  at  liberty,  when  building  on  the 
leased  property,  to  make  a  new  agreement  with  the  owner  of  the 
adjoining  property  as  to  the  use  of  the  wall,  and  such  agreement, 
when  made,  will  measure  the  amount  of  his  liability  for  tlje  use  of 
the  wall:  Smith  v.  Kennard,  54  Neb.  523,  74  N.  W.  859. 
Am.   St.   R€p.,  Vol,   LXXXIX.— 60 
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PIERCE  V.  GIBSON  COUNTY. 

[107  Tenn.  224,  G4  S.  W.  33.] 

.'  INJUNCTION    AGAINST    COUNTIES  —  NUISANCE. —  The 

i},'  ponstruotion  and  operation  by  a  county  of  a  sewer  system  to  con- 
">Vvey  from  its  public  building  and  discharge  upon  private  property, 
t^-^to^its  irreparable  injury,  the  deposits  in'  public  urinals  and  water- 
^^,r?blosets  may  be  enjoined  as  a  nuisance,     (pp.  947,  950.) 

:'f^>_  ;  ^  INJUNCTION  AGAINST  COUNTIES-NUISANCE.— A  coun- 
'c^^'t'j;  or  municipality  in  the  exorcise  of  its  governmental  powers,  in 
f^;  the,  construction  of  a  public  work,  is  not  privileged  to  commit  a 
'•4^  ■•nuisance  to  the  special  injury  of  a  citizen,  and  for  such  act  it  is  lla* 
;^f^'ble  to  him  in  damages,  or  it  may  be  restrained  by  injunction,     (p. 


^':*^^'-    Walker  &  Hunt,  for  the  complainant. 

^^^s^¥.^X^avlof  &  Bi^^s,  for  the  defendant. 

'•5;|||5y225^McALISTEE,  J,     At  .the  date  of  the  filing  of  the  bill 
"'S^p'ihevein  and -prior  thereto,  Gibson  county  had  in  course  of  con- 
*',,^'l^,jltructioii^  a-courtliousc  building  in  the  town  of  Trenton,  Ten- 
rt>  ^<c!nessee, ^in  \yhich  building  provision  had  been  made  for  six  water- 
''*^'  ^closets  and  urinals,  to  be  connected  with  the  sewer  pipe  which 
'    0  building  commissioners  of.  said  new  courthouse  were  pro- 
ceeding to  lay  down.     The  avowed  intention  of  the  committee 
in  putting  in  the  sewer    was  to  attach  the  courthouse  closets 
'.v--,"Ito  it,  and,  incidentally,  they  had  arranged  to  connect  the  closets 
'J,f  }iof  the  county  jail  and  those  of  E.  F.  Watson  Machine  Shops  to 
-■;vt*^fthis«^sewcr.     The  pipe  for  this  sewer  was  ready  for  being  put 
.  t^'^Vf'i.n;  and  part  of  it  laid  when  complainants  filed  their  bill  in  this 

't^'.~*^t«^5#<Fhe  ditch  in*  question  is  not  a  running  stream,  and  only  flows 

ldi'?.ii^^^ times  of  rains  and  high  waters.     The  sewage  from  the  new 

>;vf^\%  court  house  building  and    from    said    waterclosets    and    urinals 

;5^i'"|;jvasHntended  to  be  conveyed  through  said  sewer  pipe  and  dry 

i^?,.^>di,t£:hv.and  emptied  upon  the  land?  of  complainants.     It  further 

^.^-vyfja'ppearst  that,  complainants  are  l)utcher3  and  vendors  of  fresh 

.v^'*';Tii"6'at3,' conducting  a  large  business  and  using  said  lands  for  pas- 

C>^:c^^tu.Hng,._.their^  cattle,  sheep,  hogs,  and,  goats,  kept  by  them  for 

'''^^*-^}DiLi.tc]3,eri<ng^  purpose^.     Their  slaughter  pens  and  houses  were 

'>''p1=q^situat?'ds^on  said  lands, 

'-  -On'^^Jhc-.^-lt^hiof  November,  1899,  complainants  filed  this  bill 

to  enioin' th'e'-buildinsr  commissioners  of  the  county  from  con- 

necting  lheCwatprclp,?ot<'  and  urinals  ^se  ^f  t}^g  ^e^y  courthouse 

with  said  scwe''r"pi.po^;. alleging  that  if  the  sewage  from  the  said 
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courthouse  be  conveyed  tlirough  said  sewer  and  emptied  at  said 
point  that  it  will  create  a  public  nuisance,  and  especially  a  nui- 
sance to  complainants,  doing  them  irreparable  injury;  that  the 
filth  would  be  washed  down,  through  the  open  ditch,  upon  com- 
plainants' lands,  injuring  their  business,  destroying  their 
health,  and  diseasing  their  cattle. 

A  temporary  injunction  issued  upon  the  fiat  of  the  chan- 
cellor. Answers  were  filed  and  proof  was  taken.  On  the  hear- 
ing the  chancellor  decreed  that  the  injunction  theretofore  is- 
sued, enjoining  the  defendant,  Gibson  county,  its  agents  and 
officers,  from  in  any  way  connecting  the  waterclosets  of  the 
courthouse  with  the  sewer  pipe,  and  from  emptying  the  sewage 
from  the  courthouse  by  means  of  same  to  said  open  ditch,  and 
ihere  emptying  same,  be  made  perpetual.  The  injunction  was 
so  far  modified  as  to  permit  the  work  to  be  completed  for  the 
purpose  of  draining  the  basement  of  the  courthouse.     ^ 

Defendants  appealed,  and  the  first  error  assigned  is  that  the 
suit  was  prematurely  brought  and  should  have  been  dismissed. 
The  insistence  is  that  no  cause  of  action  existed  at  the  date  of 
the  commence7iient  of  the  suit,  since  the  courthouse  was  un- 
finished and  there  were  no  waterclosets  as  yet  built.  It  is  said 
further  that  there  was  no  order  by  the  county  court  for  the 
sewerage  to  be  constructed  for  the  waterclosets,  nor  had  the 
building  ^'-^^  committee  taken  any  action  in  regard  to  sewerage 
for  the  closets.  Defendants  insist  that  the  object  of  the  build- 
ing commissioners  in  laying  the  sewer  pipe  was  to  drain  the 
•^vate^  from  the  basement  of  the  new  courthouse. 

It  is  said  that  on  ISTovember  23,  1899,  the  date  of  the  filing 
of  this  bill,  the  walls  had  been  aliout  finished,  but  the  building 
had  not  been  covered,  and  to  prevent  the  rain  water  from  ac- 
cumulating in  the  basement  and  injuring  the  work  already  done, 
the  quarterly  county  court,  on  October  3,  1899,  passed  the  fol- 
lowing order:  "Ordered  by  the  county  court  that  the  court- 
house building  committee  be,  and  they  are  hereby,  instructed 
to  take  such  steps  as  they  may  think  best  in  regard  to  the  pro- 
tection of  the  basement  of  the  new  courthouse." 

It  is  insisted  that,  acting  un-der  this  order,  the  committee 
awarded  a  contract  for  a  drain  pipe,  to  convey  the  water  from 
the  basement  of  the  courthouse  building  to  a  point  near  the 
northeastern  boundary  of  the  town,  where  it  was  to  empty  into 
a  ditch.  It  is  further  said  that  this  was  the  natural  outlet  for 
the  water  for  the  entire  central  and  northeastern  portions  of 
the  town,  including  the  court  square  and  the  courthouse  build- 
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';jni:,  .111(1  liau  li.t'Ui  ui-ed  as  such  since  the  buihling  of  the  town. 

The  ."eliancellor,  as  already  stated,  modified  the  injunction,  so 

■./^,;^'^'^Si;tO/P^^''"^''  ^^^®  completion  of  the  sewer  and  its  use  as  a  means 

>".nr  ,ir",;ni,inr  i]^Q  watoT  from  the  basement  of  the  courthouse. 

.  iiiianN  ^-^  are  not  satisfied  with  this  modification  of 

luctioii,  but  have  appealed  from  the  decree  of  the  chan- 

lenyinnr  them  the  right  to  connect* the  waterclosets  and 

I'f'tho  now  courthouse  with  this  sewer  pipe. 

1W0  po-itions  assumed  by  defendants  are  somewhat  in- 

■iit.     r)ut,  u])on  a  review  of  the  testimony,  we  agree  wiih.- 

i!oi',  that  defendants,  at  the  date  the  bill  was  filed, 

g  provi.^ion  to  convey  and  empty  the  sewage  from 

ovcts  and  urinals,  and,  that  it  was  the  purpose  of  the 

onneet  the  waterclosets  of  the  courthouse  with 

^''it  it  i«  argued  that  if  the  sewer  is  u=ed  for 

iT';:ii)g  the  s&wage  from  the  courthouse,  it 

l.)\v  ;Ii,'f  it  wnuid  create  a  nui?ance;  that  a  sewer  is 

MO  ncr  so.  and.  thore  is  no  presumption  it  will  be- 

■1  jvu'is'man  v.  TTnndy,  11  Humph.  406,  54  Am.  Dec. 

in  which' a  bill  was  filed  to  restrain  the  defendant 

LT  to  erect  a  livery-stable  .in  the  city  of  Nash- 

c,  njM,ii  111,   ground  that  such  stable  would  be  a  nuisance  to- 

•'  e    neighborhood,  'Tiy  reason    of  the  filth,  flies,  persons,  car- 

j-os.  and'  animals  that  will  gather  about  it,  and  that  it  will 

.^,;  .\I;inini?h  the  increase  of  coniplainant's  property  one-half  and 

V'^"t<4Bi^Tfge 'the- character  of  his  tenant-." 

'rV^J-:^. ^The'v court  held,  that  a  livery-stable  in  a  town  is  not  neces- 

f<;^l'y'sarilv''!a' nuisance' in. itself,  and  that  a  court  of  equity  has  no- 

^^^•^^^^\ins6]Qt\6n  to  restrain  by  injunction,  ^^^  either  the  comple- 

''""'''   "    f  a'building  intended  for  that  purpose,  nor  its  appropria- 

the  use  intended.     But  in  the  course  of  its  opinion  the 

'    viz..:  "In  regard  to  private  nuisances,  the  jurisdio- 

fc-  of  onuity  to  interfere  by  way  of  injunction  rests 

<\  of  preventing  irre])arable  mischief  or  multi- 

I,-. Where  the  injury  is  irreparable,  as  whore 

1  o.ilth,  lo=s  of  trade,  destruction  of  the  means  of 

'  '^i,'  permanent  ruin  to  property,  may  or  will  ensue 

fuV  eroction  in  every  such  ca=e  courts  of  eqiiity 

'ininnction  to  prevent,  as  well  as  to  remedy,. 

ly's  Equity  Jurisprudence,  section  92fi.     So 

jj,  '^'"  "n  Hcisk.  433,  it  was  held  that  a  court 

of  .  1  upon  the  ground  of  its  ability  to  give 
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a  more  eomiolete  and  perfect  remedy  than  is  attainable  at  law 
to  prevent  by  injunction  such  nuisances  as  are  threatened,  as 
%v-ell  as  to  abate  those  already  existing.  The  grounds  of  juris- 
diction are  the  restraining  of  irreparable  miscliief,  suppressing 
oppressive,  and  interminable  litigation,  or  preventing  multi- 
plicity of  suits,  or  where  the  mischief  from  its  continuance  or 
permanent  character  must  occasion  a  constantly  recurring  griev- 
ance, which  cannot  be  prevented  otherwise  than  by  injunction": 
See,  also,  Vaughan  v.  Lane,  1  Humph.  131,  and  Weakley  v. 
Page,  102  Tenn.  179,  53  S.  W.  551. 

Says  Mr,  Beach,  in  his  work  on  Modern  Equity  Jurispru- 
dence, volume  2,  section  741,  viz:  "An  injunction  ^^^  will  lie 
to  prevent  a  nuisance  threatened,  or  in  progress,  as  well  as  to 
abate  one  already  in  existence  (citing  many  cases).  But  if  a 
nuisance  be  merely  apprehended,  it  must  appear  that  appre- 
■hension  of  material  and  irreparable  injury  is  well  grounded 
upon  a  state  of  facts  which  shows  the  danger  to  be  real  and 
■immediate.  If  the  injury  is  doubtful,  eventual,  or  contingent, 
an  injunction,  will  not  be  granted,  and  if  it  is  fully  denied  by 
the  answer,  or  if  upon  the  facts  there  is  a  reasonable  doubt  of 
the  effect  of  its  erection,  the  injunction  will  be  denied  until  the 
question  of  nuisance  is  determined  by  the  actual  use  of  the 

property The  courts  will  not  indulge  in  conjecture  that 

the  manner  in  which  a  proposed  erection  will  be  conducted  will 
prove  a  nuisance,  and  upon  such  imaginary  fear  or  uncertain 
apprehension  of  speculative  or  contingent  injuries,  stop  the 
erection  of  a  public  necessity.  The  fact  that  the  work  sought 
to  be  enjoined  is  one  of  a  public  nature,  one  which  affects  the 
public  convenience,  and  that  there  is  no  doubt  of  the  ability 
of  the  defendant  to  respond  in  damages,  are  important  mat- 
ters to  be  considered  in  determining  the  right  to  an  injunc- 
tion. When  the  injury  is  merely  threatened,  the  rule  is,  if  the 
act  complained  of  is  not  a  nuisance  per  se,  but  may  or  mav  not 
become  so,  according  to  circumstances,  and  the  injurious  effect 
is  uncertain  or  contingent,  equity  will  not  interfere  until  the 
question  is  settled  at  law,  or  an  issue  directed  by  the  court." 

231  In  the  case  of  Missouri"  v.' Illinois,  ISO  U.  S.  208,  21  Sup. 
Ct.  Rep.  331,  decided  by  the  United  States  supreme  court  Jan- 
uary 28,  1901,  it  was  held  that  the  threatened  daily  transpor- 
iation  by  the  Sanitary  District  of  Chicago,  by  artificial  moans 
and  through  an  unnatural  channel,  of  large  quantities  of  sewage 
and  of  accumulated  deposits,  which  will  poison  the  water  sup- 
ply of  the  inhabitants  of  the  state  of  Missouri,  and  injuriously 
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'alTc>'L    lu.it  ])(»a,on  of    the  bed  or  soil  of   the  Mississippi  river 
.which  'lies  within  its  territory,  entitles  that  state  to  maintain 
,^-';^.,a;.buitvl'o'r  equitable  relief  in  advance  of  any  actual  injury  sus- 
"    't; ''gained  thereby. 

■' '-"Ii-^  i;  J'n.  tli.it  ca-c  it  was  argued  that  the  drainins;,  by  artificial 
*y'^Ameans,,of  the  sewage  of  the  city  of  Chicago  into  the  Mississippi 
^-'?/^nveV, -may.  or  may  not  become  a  nuisance  to  the  whole  state, 
r'f7;'S;<\cities,  and  town-  of  Missouri;  that  the  injuries  apprehended  are 
^>j^^^|;inerely  eventual  ,or  contingent,  and  may.  in  fact,  never  be  in- 
»\;li^./flicte'd!  Said  the  court:  "Can  it  be  gravely  contended  that 
f'^s'^' )ItJiere^are  no  preventive  remedies  by  way  of  injunction,  or  other- 
,^:^v:;^,tr']vv:ise,^  against  .-injuries  not  inflicted  or  experienced,  but  which, 
i^^-^^^f-i/ould  appear  to  be  the  natural  rosult-' of  acts  of  defendant, 
0^|'7-'S^\*lneh;he  admits- or  avows  it  to  be  his  intention  to  commit?" 
u4li^¥^t-T-lK3;,^c©ur,t,,  in  answering  this-que-tion,  cites  a  large  number 
|^^'^6fi5vGases,' Engii'-h  and  Amc'ri(an,,snstdining  the  jurisdiction  of 
'Cv^f;courts  of 'equitv,  to-^rant  such  relief. 

^^i|K'^'4i  ^-^^,'^^^6:, think  these  princinlo-i  are  ai'pneable  in  the  present 

/v4i%v^!as.@:v;?It'Js- charged -'in 'the  bill,  and  such  is  the  proof,  that  it 

;;,C*,?\Was>.the--purpose,  of.  deiendants  in  constructing  this  sewer  to 

<!;,«' j<.^rnp,ty.and  discharge'iipon  cprnplainants'  lands  the  privy,  excre- 

' ''ment, -and  '  sewage -from  the  ..waterclo-ets  of    the  courthouse. 

■'1 'Surely^  coniplainants.scannot  be  asked  to  wait  until  the  injury 

-,J"^:is  inflicted  before- invoking  the  aid  of  a  court  of  equity.     If 

j^j;^~t-he  danger ^is  threat ened  and-impcnding,  a-party  has  a  right  to 

•  \^j^!|ajpi;ey.Gntive  remedv.  ,.  ,,  ,      . 

^l^^\ln3Tiley^y.-..0'Hearn,  13.Ky.  Law  "Rop,^  834,  18  S.  W.  529, 

^l^^'^/'^anSirifunc'tiori  was  asl^ed  to-prevcnt>  an  .adioinins:  land  owner 

'vCjr'rtffom-.building  a  privy  .in  close  proximity  to  plaintill's  house  and 

\r?^'''^VC'lt"'':i The. court  held,  viz.,:  *'It- is  sajd  herein  that  the  privy 

'».'*:£!i-v<;ha,s('npver3een  used,  the  appellee  has  neyer  yet  suffered  any  in- 

j-;>^ '''-^jur-v.-and^that  .as  it' i^  shown  it  is  possible  to  prevent  leakaj^e, 

i-5i>m  of  bad  odors,  therefore  the  appellee  cannot 

■•"rnccss  of  injunction.     A  party  is  not  required, 

t  u-ntil  the  injury  is  inflicted.     The  object  of 

Like  the  inj:erdict  of  the  Civil  War,  it 

' '  is  true  it  cannot-bc  called  into  exorcise- 

■  'if:''  rtv  iiivokiurr. it  1)0  certain  and  a  neces- 

'  other  word',  the  case  mu^t  be  a  clear 

mean  there. mu^t  be  an  absolute  cer- 

'.11-'  pi. '  it  mubl  rarely  bo  invoked.     It  is  true 

liM.   I'li/iV^.c  "  -  ■'   -•'"'  more  fear  or  apprehension,  a 

mere  possi^  >  d  injury,  but  if  the  damage  be 


•'  ^'t^U  'fi^^'iifil*:  ^' 
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probable  and  threatening,  he  may  invoke  its  aid,  and  need  not 
delay  until  the  injury  is  actually  inflicted." 

Lastly,  it  is  insisted  on  behalf  of  appellants  that  the  loca- 
tion and  construction  of  the  sewer  was  the  exercise  by  the 
county  of  the  governmental  power,  and  the  discretion  com- 
mitted to  it  cannot  be  controlled  by  the  courts,  unless  a  clear 
abuse  of  its  power  be  shown.  It  is  true,  as  argued,  that  the 
necessity  for  a  sewer,  its  location  and  general  plan,  are  mat- 
ters which  involve  the  exercise  of  discretion,  and  ordinarily  the 
courts  will  not  interfere :  Horton  v.  Mayor  etc.  of  K'ashville,  4 
Lea,  37;  City  of  Chattanooga  v.  Reid,  103  Tenn.  61G,  53  S.  W. 
937. 

But  it  is  well  settled  tha.t  a  municipality  or  county,  in  the 
construction  of  a  public  work,  is  not  privileged  to  commit  a  nui- 
sance, to  the  special  injury  of  the  citizens,  and  for  such  act  is 
liable  as  a  private  individual  in  damages,  or  it  may  be  restrained 
by  the  writ  of  injunction :  City  of  Chattanooga  v.  Bowling,  101 
Tenn.  345,  47  S.  W.  700,  and  authorities  there  cited;  City  of 
Atlanta  v.  Warnock,  91  Ga.  210,  44  Am.  St.  Eep.  17,  18  S.  E. 
135,  23  L.  E.  A.  301,  and  note. 

In  the  last  case  it  was  held  that  the  municipal  government 
of  Atlanta,  though  invested  by  statute  with  plenary  power  on 
the  subject  of  streets,  sewers,  etc.,  has  no  right  to  create  and 
permanently  maintain  a  nuisance  dangerous  to  health  and  life, 
which  nuisance  consists  of  ''manholes"  in  a  sewer  located  in  a 
public  street  contiguous  to  the  dwelling  of  a  citizen,  ^^^  the 
manholes  being  allowed  to  emit  poisonous  gases  in  large  quan- 
tities through  perforated  covers  placed  over  them. 

While  w^e  entertain  these  views  touching  the  law  governing 
this  case,  we  are  nevertheless  of  opinion  that  the  scope  of  the 
injunction  granted  was  too  broad.  All  that  complainants  had  a 
right  to  demand  was  that  the  sewage  from  the  courthouse 
should  not  be  emptied  upon  their  land;  but  the  chancellor  went 
so  far  as  to  enjoin  the  county  from  even  connecting  the  water- 
closets  of  the  courthouse  with  the  new  sewer.  If  the  county 
should  be  able  to  change  the  route  of  said  sewer  and  find  an- 
other outlet  and  divert  its  channel  from  complainants'  lands, 
it  should  have  the  right  to  connect  its  waterclosets  with  said 
sewer,  and  complainant  could  not  complain.  It  is,  therefore, 
ordered  by  this  court  that  said  injunction  be  so  modified  as  to 
permit  the  county  to  connect  the  waterclosets  and  urinals  of 
the  courthouse  with  said  sewer,  provided  the  contents  of  said 
sewer  are  not  discharged  upon  complainants'  lands.     With  this 
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modification  of  Ihe  injunction,  the  decree  of  the  chancellor  is 
ainfmed. 


-^"J The  Liability  of  a  Municipality  for  creating  or  maintaining  a 
,  ,; As-  nuisance  is  considereil  in  tlie  monographic  note  to  Fort  Worth  v. 
iibtfCVfiv*  ford,  15  Am.  St.  Kop.  845-84!).  A  municipal  cori>oration  is  no 
J^i'  more  exempt  from  liability  in  case  it  creates  a  nuisance,  either  pub- 
5'V- iic,or  private,  than  an  Indiviflual.  And  if  it,  by  the  discharge  of 
*  iO'ilts ''seVage,  crentos  a  nuisance,  it  may,  in  a  proper  case,  be  en- 
>^4,^ .'joined:  \Vinfh(>ll  v.  Waukeslia,  110  Wis.  101,  &4  Am.  St.  Kep.  902, 

"^.A%i,a'udimouot;ianliic  note  thereto,  85  N.  W.  008. 

■"■^i? « ,"■.*>*  ■^~     - 


^S%. 


TT\SCALL  V.  IIAFFORD. 

[107  Tenn-.  355,  05  S.  W.  423.] 


,^  ,.  .^   .  _^ — ni'SBAND  AND  WIFE.— A  wife's  domicile  Is 

'"S-%^^detorm'ined ' bv  that"  of  her  husband',  no  matter  where  she  actually 

V/'^.&^j-eside^k.-, .(p.^Q53.)     "   ,  .  ,.    ■    ' 

'/^^^^'^^iHp  ME  STEAD  EXEMFTIOX  and  provi^^ion  for  a  year's  sup- 

y".V.if»'P^rt'jIn'<rfavor  of  ^vKlo^^s  is  fo'r  llie  benefit"  of  the  widows  of  resi- 
■  flefits -only,;  and  docb  not  .apply  to  the  widows  of  nonl-esldents.     (p. 

953.)  .^     :  '         ^        -  "     ■ 

DOMTCIT.E  IS  HABITATIOX  FIXED  IX  AXY  PLACE  with 
:'".an  intention  of  ii'ways  remaining  or  returning  tliere,  whiie  residence 
is,  tlie  coniinir  of  a  per<?on  into  a  place  with  intention'  to  estiiblish  hig 
\  domicile  tlun-(\     (pp.  954,  955.) 

/;.:v  „^  -DOMICILE— RESIDEXT.-Tn  order  to  l)e  a  resident  of  a  place. 
^  V"H-he  person  must  have  acquired  a  doiniciie  there;  and  to  constitute 
C-fi'^^^^'^^ifl''^^, there  nni^t  be  a  residence  and  an  intention  of  the  person  to 
\:\ /J^make' the,  place 'wIhm'o  he  re'^idcs  his. home.     (p.  055.) 

^'-'fVA'-/  "HOMESTEADS- DOMICILE— A  person  must  acquire  a  domi- 
',';C',c'ile  in  the  state,  by  residing  there  witli  an  intention  to  remain  per- 
.•",.)!  manently,"  in' 'order  to  constitute  him  a  resident  and  entitle  himself 
;. '^-iand'^his  widow  to  a  homestead  exemption,     (p.  950.) 

,J;';':-.     '-7:ilOMESTEAD^NOXRESIDEXTS.— A    person    is  not  a  resi- 

fVV, dent  of- the  state  so  as  to  entitle  himself  or  his  widow  to  a  home* 

-  ^j';''st'ea(.V '^exem])tion,   although   he   has   lived   there   for  several   years, 

/-''^';<  voto'd' a't   elections,  and  run  for  office,  if  he  has  never  moved  his 

V.'l-auiily   into  the  state,  and  has  repeatedly  declared  that  he  came 

'    *  "'    '     ''     -  ' 'i-^iiie^s   piirposes  alone,   and   expected  to  return  to   hia 

\\n-  state  when  his  business  .was  finished,     (p.  950.) 

v'fRosebrough  and  W.  G.  Lynn,  for  the  complain- 


for  thO'.dei' 


'  '  AT.  M.  Marshall,  T.  Steele,  B.  Pierson, 
I  trick  &  Tanner,  and  J.  W.  Watkins, 


_'.'>>> 
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"5«  McALISTER,  J.  The  question  presented  for  deter- 
mination upon  this  record  is,  whether  Bella  Hascall,  widow 
•of  H.  C.  Hascall,  is  entitled  to  homestead,  the  exempt  prop- 
<?rty,  and  to  a  year's  support  out  of  the  estate  of  her  deceased 
■husband.  The  solution  of  this  question  involves  the  further 
inquiry  whether  the  said  H.  C.  Hascall,  at  the  time  of  his  death, 
was  a  citizen  of  the  state  of  Tennessee.  It  is  conceded  that 
the  said  Bella  Hascall,  at  the  time  ^^"  of  her  husband's 
deathj  was  a  resident  of  the  state  of  Michigan;  but  if  the  hus- 
band was  a  citizen  of  the  state  of  Tennessee,  this  fact,  as 
matter  of  law,  determines  the  domicile  of  the  wife :  Farris  v. 
Sipes,  99  Tenn.  298,  41  S.  W.  -143.  It  is  settled  in  this  state 
that  the  statute  providing  for  a  year's  support  for  the  widow 
applies  only  to  the  widow  of  such  person  as  may  be  residing 
in  Tennessee  at  the  time  of  his  death,  and  does  not  apply 
to  the  widow  of  a  nonresident:  Graham  v.  Stuhl,  92  Tenn. 
680,  22  S.  W.  738.  So  in  Farris  v.  Sipes,  99  Tenn.  298,  41 
S,  W.  443,  it  was  held  that  the  constitutional  provision  and 
statutes  exempting  homestead  inure  to  the  benefit  of  citizens, 
and  nonresidents  are  excluded  from  their  operation. 

It  appears  from  the  record  that  H.  C.  Hascall  died  in  Lau- 
derdale county,  Tennessee,  on  IS^ovember  13,  1899,  and,  by  last 
will  and  testament,  devised  his  entire  estate,  both  real  and 
personal,  to  his  wife,  Bella  Hascall.  The  testator  left  sur- 
viving him  six  children,  two  of  whom  are  minors.  The  will 
was  duly  admitted  to  probate,  and  the  widow  dissented  there- 
from. Coleman  Hafford  qualified  as  administrator,  and  filed 
a  bill  in  the  chancery  court  for  the  administration  of  the  es- 
tate. The  widow  claimed  the  homestead,  the  exempt  property, 
and  a  year's  support  out  of  the  assets  of  the  estate.  The  ad- 
ministrator resisted  the  claim  of  the  widow,  on  the  ground  that 
the  testator  and  his  wife,  at  the  time  of  his  death,  were  resi- 
dents and  citizens  of  the  state  of  Michigan,  Mrs.  Hascall 
averred  that  her  husband,  ^'*^  the  said  H,  C.  Hascall,  was,  at 
the  time  of  his  death,  a  resident  citizen  of  Gates,  Tennessee, 
where  he  had  been  engaged  in  the  manufacturing  business 
many  years.  Respondent  admitted  that  she  resided  at  Flint, 
in  the  state  of  Michigan,  and  had  remained  there,  at  her  hus- 
band's request,  for  the  purpose  of  completing  the  education  of 
their  children ;  that  from  time  to  time  she  had  contemplated 
taking  up  her  permanent  residence  with  her  husband  at  Gates, 
Tennessee,  but  had  delayed  doing  so  until  the  education  of 
their  children  might  be  finished.     During  the  progress  of  the 
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(.ui«o  a  reference  was  made  to  the  ma>tcr  to  take  proof  and 
■-jeport  ^whcthcr  or  not  II.  C.  Ilascall  was  a  citizen  of  the  state 
.  -•':-;- of  Tehn<---eo  at  the  time  of  his  death,  or  ^\hethe^  he  and  his 
^-K'fajnily  ^\ere  citizens  of  Flint,  Michifran,  and  only  temporarily 
.v;^j"/-.in'Jjandcrdale  county,  Tenne^soe.     In  ol)cdience  to  this  refer- 
^-'V'O'^.^'c^fe,  the    master    reported    that    IT.  C.  Ha^call    was    not    a 
t-^rl^^^Qitizen  of  Tcnne-^see  at  his  death,  hut  that  he  and  his  fam- 
i^'^^}^-%i}y:^  were   citi/cns   of   Flint,  ]\Iichi(ian.     Exceptions   were   filed 
'-/fe^fe  t^j^  report  hy  coun=^el  for  the  widow,  and  also  by  the  guard- 
i'^Vi'M-J&i^' ad  litem  for  the  minors,  which  exceptions  were  overruled  bv 
%J*^Sft^e  chancellor,  and  the  report  confirmed.     This  action  of  the 
'^^^^^'^i^vancejlor  is  assigned  as  error.     On  the  other  hand,  it  is  in- 
.;Wg^<sisted. by  ^counsel  for  the  administrator  that  this  is  a  concur- 
'''^^^^j'Gnt  finding  by  master  and,  chancellor  on  a  question  of  fact, 
r^^-J^TL^'liic'hvis.CQnclusive  and  binding' on  this  court.     This  rule  of 
^■'t%3t2o^  practice  is  not  applicable  in  the  present  instance.     The 
-^*;^^^c3h'ancellor„  without  settling  the  principles  of  law  for  the  guid- 
'5>^^«"sr.tance;-p,f  4he  ma,^ter,.  crro^neously. referred  the  whole  matter  for 
'.^^^^proof'anfl  report.,  'It  is  the  duty  of  the  court  to  settle  issues 
>'-^:f''i;|ad<Vc?p^d  to  him  before  a  reference  to  the  master  is  ordered. 
",    The  question  of  residence  or  nonrcsidence  of  II.  C.  Hascall  was 
a  mixed  question  of  law  and  fact,  and  was  for  the  determina- 
nn  of  the  court  ujion,  the  proof. 
.   ^^  _^  \Vc  are  not,  therefore,  concluded  by  the  concurrent  finding 
!';-;v'-of -.master  and  chancellor  on  this  subject,  since  it  was  not  a 
-Wfl '-proper 'q.uestion  to  be  referred  to  the  master.     So  that,  disre- 
'^"^IC'".  P'^rding  the  report  of  the  nla^tcr.  we  proceed  to  examine  the 
'-'*^jyw question   as  an   original  propo^i     '         it  is   said,   in   the   fir-t 
^j^\tl'^-t.!.ph{ce,  that  thore  is  a  distinction  imwcon  citizen  and  resident, 
''i\'i  "^  and"  that"' the  latter  term  was  used  by  this  court  in  Graham  v. 
'/I'^ftV/.S'tuhl,  92"  Tenri.  GSO,  22  S.  W.  738. "  It  was  held  in  that  case 
.v>,''>4-that  ihe  statute  providing  for  a  vear's  support  for  the  widow 
5^M,^''%'aj)  plies  only  to -the  widow  of  such  person  as  may  be  residing 
^<^*'^'/^in, Tennessee  at  ihe  iiine  of  his  death,  and  does  not  apply  to  the 
^|>yTvwidow'^of>"a  noim -''"!'  nt.     But  it  is  very  clear  that  this  court, 
^tLj'^::in;'ih'e. latter.'/, I  .1  the  word  "residence"  as  interchange- 

■■a"^>]'}te.<witli,'4:(l()nn(  lie,!'  and  did  not  intend  to  draw  any  distinc- 
'"'V/i't-ion/br^twcenj.the  terms  "citizen"  and  "resident."  It  is  true 
■  ^tli'is  -distinction,  has  bo(>n  recognized  by  this  court  in  attach- 
ment'ca'^es.'.'Mn  Straiten  v.  Brighain,  2  Sneed,  ^""  421,  Judge 
,Totten' said I'C "There  1*=;,  no  doubt,  a  distinction  between  resi- 
dence., and  >ddmicile..  ^Domicile  is  the  habitation  fixed  in  any 
p'nr'o  ^\  'h  an-intent"ion^of  al"  r-^  -taving  there.     In  this  sen^e 
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he  who  stops,  even  for  a  long  time,  in  o  place  for  the  manage- 
ment of  his  affairs,  has  only  a  habitation  there,  but  no  domi- 
cile. Thus  the  envoy  of  a  foreign  prince  has  not  his  domicile 
at  the  court  where  he  resides.  This  is  national  domicile,  in 
the  sense  of  the  public  law,  by  which  the  national  character  of 
the  person  and  the  right  of  succession  to  movable  property,  are 
determined.  But  when  used  in  connection  with  subjects  of 
domestic  policy,  as  taxation,  settlement,  voting  and  the  attach- 
ment law,  the  word  'domicile'  has  a  more  confined  and  re- 
stricted meaning,  and  implies  the  same  as  residence;  that  is, 
the  home  or  habitation  fixed  in  any  place  without  a  present  in- 
tention of  removing  therefrom." 

It  was  held  that  a  defendant  in  an  attachment  bill  who  liad 
moved  his  family  and  effects  to  this  state  from  the  state  of  his 
former  abode,  hired  servants,  rented  a  house  for  a  rear,  with 
the  privilege  of  retaining  it  longer,  opened  an  account  at  the 
bank,  rented  a  box  at  the  postoffice,  and  had  undertaken  and 
was  engaged  in  prosecuting  a  railroad  contract,  which  might 
occupy  two  or  more  years,  was  held  to  be  a  nonresident  in  the 
sense  of  our  attachment  laws.  That  was  an  attachment  bill 
against  the  defendant  as  a  nonresident.  It  was  held  he  was  a. 
nonresident.  See  Southern  Ky.  Co.  ^*'*  v.  McDonald  (Tenn. 
Ch.  App.),  50  S.  W.  370,  where  the  defendant  was  held  to  be  a 
nonresident  in  the  sense  of  our  attachment  laws,  although  he 
claimed  to  be  only  temporarily  absent  from  the  state. 

But  this  distinction  is  not  applicable  to  cases  of  homestead 
and  exemption,  but  the  question  in  such  cases  is  one  of  domi- 
cile. Mr.  Brown,  in  his  Law  Dictionary  (Rawlcs'  Revision), 
page  905,  defines  resident  as  a  person  coming  into  a  place  with 
intention  to  establish  his  domicile  or  permanent  residence,  and 
who,  in  consequence,  actually  remains  there.  Time  is  not  so 
essential  as  the  intent,  executed  by  making  or  beginning  an 
actual  establishment,  though  it  be  abandoned  in  a  longer  or 
shorter  period.  Domicile  is  defined  as  that  "place  where  a 
man  has  his  true,  fixed,  and  permanent  home  and  principal 
establishment,  and  to  which,  Avhenever  he  is  absent,  he  has  the 
intention  of  returning.'*  So  that,  at  last,  the  question  is 
whether  the  deceased  had  acquired  a  domicile  in  this  state;  for, 
in  order  to  be  a  citizen  or  resident,  the  party  must  have  acquired 
a  domicile.  To  constitute  domicile,  two  things  must  concur — 
residence  and  intention  to  make  it  home  of  party. 

It  appears  from  the  record  that,  when  the  deceased  removed 
to  Tennessee,  he  left  his  wife  and  children  at  their  home  in, 
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Flint,  ^lichigan,  where  lie  had  always  lived.     The  family  re- 

i'nained  there  imtil  the  date  of  H.  C.  Hascall's  death;  but  in 

;1lin  meantime  they  occasionally  visited  each  other,  back  and 

,   ,,:'"-  forth.     The  object  of  H.  C.  ITascall  in  coming  to  Ton- 

^-  -:4:^,noS''^Qe  was  to  avail  himself  of  its  timbered  lands  in  executing 

.-"-/'ifj^^ofeftain  contracts  with  the  Standard  Oil  Company,  to  furnish 

',;£ -'Staves  and  headings.     His  business  associates — those  most  in- 

'V.-'«v.timatelv  connected  with  him  during  his  soiourn  in  Lauderdale 

'^;"i^^^sCojmty — testify  to  repeated  declarations  by  him  that  his  home 

-:, >y ;^?^Svas' in  Flint,  Michigan,  and  that  he  was  only  temporarily  in 

•^*i«-?"f"-the. state  of  Tennessee,  to  make  moncv.     It  is  also  shown  in 

^\>'^^^''j)v6br  that,  during  the  last  illness  of  H.  C.  Hascall,  his  wife 

'Cl^^^y-ibited  him  in  Tennessee,  and  expressed  her  purpose  to  take 

'ri,';CiCp{-Ium'  back  to  "Michigan  to  live  in  the  event  he  recovered.     The 

.•S^^^l^-^P'^^ili^'^l  ^^cts  relied  on  to  show  that  deceased  had  acquired  a 

state  are:  1.  That  he  lived  here  for  several 


at  he  ( nee  voted  in  a  primary  election ;  and 
^j'S'x^^^S^^Th'at.he  wa-  once  cle 'ted  alderman  of  the  town  of  Gates. 
X^^^Jxit"  slfouldJ)e  stated,  hovcvcr,  that  he  refused  to  accept  the  of- 
'^'^rCfice  "^bf"  alderman  and  (""^'-lined  to  serve.     But  we  think  the 
■•  'de'clarations  of  deceased  in  respect  of  his  home  and  his  inten- 
tion to  return  to  it  outweigh  the  fact  of  voting  in  a  primary  or 
f  inning  for  oflice,  as  indicating  the  real  purpose  of  the  party. 
1 '  was  held  in  Divine  v.  Dennis,  1  Shannon's  Tenn.  Cas.  378, 
>.-  vthat-facts  indicating  that  a  party  was  a  permanent  citizen  of 
-'*'Vf'Tenne-:>f'o — such  as  voting  in  our  elections,  suing  and  being 
, '.'^^p,};licd  in       ■•  ■     ,      .  j^iung  taxes^  and  renting  land,  etc. — are 
'^"■i'-,-''ov(3fconic  1)V  ln>  repeated  declarations  that  he  was  a  citizen  of 
i'">jr'4Kentiickv,  •^''•'  and  of  his  purpose  to  return  to  that  state  when 
.J."' '$''>,his  government  contract  \\as  finished,    etc. 
^'^■.-V'ii>^v»^^'*^  ^^^  ^^^  opinion  the  chancellor  was  correct  in  holding  that 
':.'''J^'-'P-  TFi-call  was,  at  the  time  of  liis  death,  a  nonresident  of 
and  that  his  widow  was,  therefore,  not  entitled  to 
ox'Mupt  property,  or  year's  support. 


n  'DomlcUe  and  Residence  there  Is  this  difference:  The  one 

lee  of- abode,  whotlier  temporary  or  permanent,  and  the 

1. permanent  residence,  to  which,  ,when  absent,  one  has 

roturninff:  State  v.  Allen',  48  W.  Va.  154,  8G  Am. 

"^    E.  090.     See,  in  this  connection,  Estate  of  Hen- 

"  t  Am.  St.  Rep.  4,'?,  HO  Pac.  702:  Matzenbauch  v. 

^  Am:  St.,  Rep.  134.  02  N.  E.  51G.     The  general 

iuu-  i.>,  11   11  ilf>  (if  n  wife  is  the  domicile  of  her  lius])and: 

Atherton  v.  .\  '   \-r,   \    y.  12f>,  0:5  Am.  St.  Rep.  (i-lO,  49  N.  E. 

.933;  Ivoiier  \.  (.    '  r.7   M.i-^s.  42,  34  Am.  St.  Rep.  252,  31  N.  E. 
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709;  Prater  v.  Prater,  87  Tenn.  78,  10  Am.  St.  Rep.  C>23,  9  S.  W.  361. 
The  domicile  of  a  husban<!  controls  that  of  his  wife,  and  regulates 
the  rights  of  his  wife  and  children  under  the  homestead  laws.  A 
wife  whose  husband  dies  domiciled  and  leaving  property  in  Louisi- 
ana is  entitled  to  the  heuelit  of  the  homestead  act,  although  she  has- 
never  resided  in  the  state:  Succession  of  Christie.  20  La.  Ann.  383^ 
96  Am.  Dec.  411,  and  see  the  note  thereto  on  the  homestead  right* 
of  a  nonresident  widow. 


STEPHENS  V.  OZBOURNE. 

[107  Tenn.  572,  G4  S.  W.  902.] 

FRAUD— INADEQUACY  OF  PRICED-RESCISSION  OF  CON- 
VEYANCE.—If  an'  ignorant  person,  without  knowledge  of  the  title 
to  his  property  or  its  value,  is  induced  by  another,  under  false  rep- 
resentations.  to  convey  such  property  for  such  a  grossly  inadequate 
price  as  to  shock  the  conscience,  he  is  entitled  to  a  rescission  of  the 
conveyance  for  fraud,     (p.  958.) 

FRAUD-RESCISSION  OF  CONTRACT  FOR.-If  the  situa' 
tion  of  the  contracting  parties  Is  for  any  reason  so  unequal  as  to 
give  one  a  great  advantage,  which,  through  nondisclosure  and  de- 
ception, he  makes  available  to  the  great  detriment  of  the  other,  this^ 
coupled  with  gross  inadequacy  of  pi'ice,  is  sufficient  ground  for  a. 
rescission  of  the  contract  for  fraud,     (p.  958.) 

Frantz  &  Wright  and  McCroskey  &  Peace,  for  the  complain- 
ant. 

Sansom,  Welcker  &  Parker,  for  the  defendant. 

'^''s  CALDWELL,  J.  The  hill  in  this  cause  was  brought  to 
annul  and  cancel  a  deed  for  fraud  in  procuring  it.  The  chan- 
cellor granted  the  relief  sought  and  the  court  of  chancery  ap- 
peals affirmed  his  decree. 

The  complainant,  George  Stephens,  an  ignorant  old  negro 
man,  residing  in  the  state  of  Georgia,  executed  the  deed  in 
question  to  the  principal  defendant,  Mrs.  M.  M.  Ozbourne,  an 
intelligent  white  woman  of  Knoxville,  Tennessee,  and  thereby 
he  conveyed  to  her,  for  the  consideration  of  five  dollars,  a  piece 
of  real  estate  in  Knoxville  worth  one  thousand  dollars.  The 
transaction  on  the  part  of  the  vendee  was  conducted  by  her 
agent,  who,  knowing  the  value  of  the  property,  its  former  own- 
ership, and  facts  strongly  indicating  present  ownership  in  the 
vendor,  visited  him  in  Georgia  and  brought  the  question  of 
ownership  and  of  sale  to  his  attention  simultaneously  and  for 
the  first  time;  and  thereupon,  after  confirmation  in  his  own 
mind  as  to  the  identity  of  the  true  owner,  the  agent,  upon  the 
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-fatcment  that  the  property  was    "worth  some  money  if    the 

iiu'lit  parties  could  be  found,"  and  without  further  disclosure 

Vuced  the  old  darkey,  who  had  no  other  information  on  the 

M'-iion  of  value  or  ownership,  then  and  there  to  execute  the 

-'-V",<iG'ed  as  the  "only  living  heir"  of  his  father,  who  the  agent 

.•■'-%rkitew  really  owned  the  lot  at  the  time  of  liis  death  many  years 

'  '^r  :'be7ore. 
/•j.^.-i^r/,  ,This  condensed  narration  of  the  elaborate  finding  of  facts 
,^>3.^^;hy  the  court  of  chancery  appeals  discloses  two  obvious  reasons 
^'■j;._^.i>''for  the  cancellation  of  the  deed:  ^'''*  1.  Such  gross  inadequacy 
"A?''v^|'JJDf. price  as  to  shock  the  conscience  and  establish  fraud;  and  2. 
'%.'%9'''feuch/-suppressive  and  misleading  conduct  on  the  part  of  the 
•  iST^^endee's  agent  as,  under  the  circumstances,  was  fraudulent 
.-.wlT/ih'itself ;- and  when  the  two  things  are  combined  the  fraud  be- 
'  i'ff-'*comcs  absoliitcly  overwhelming. 

;^5.i'g^:5  'It  "is  everywhere  agreed  that  simple  inadequacy  of  consider- 

^^f||;t^h.ti6n;r,a  mere,  undervaluation  without  more,  raises  no  presump- 

'/l^ff^l^ion, of,  fraud,  nor  alfords  any  reason  for  the  avoidance  of  the 

'''r40<'ontract-,by  rescission,  cancellation,  or  otherwise;  but  when  the 

''  ''':*\'f'disp]frity  between  the  true  value  of  the  thing  sold  and  the 

'  -*pri(>p  paid,  or  to  be  paid,  roaches  the  extremity  just  indicated; 

or  whori  the  situations  of  the  contracting  parties  are,  for  any 

reason,  so  unequal  as  to  give  one  a  greab  advantage,  which, 

through  nondisclosure  and  deception,  he  makes  available  to 

.    ^..''the- detriment  of  the  other,  or  when  even  a  less  difference  as 

V'^'  to' consideration  and  Ic-s  inequality  in  environments  conspire 

"'  ;'ii;^?.togother  in  producing  a  ImviI  'i.r-,:  iiii,  a  court  of  equity  will  be 

' .  'If "ilpronii^jt  to  give  the  fullest  measure  of  relief  on  the  ground  of 

4,;,ri'^lraud.. 

T^'|'^';f/'i '.After  .saying  that  inadequacv  of  consideration  is  not,  of  it- 

^^^kVl^'p/'ll,  a  distinct  doctrine  of  relief  in  equity.  Judge  Story  contin- 

Vc4"t.;:ue.^':  "Still',,  however,  there  may  be  such  an  unconscionableness 

r/^/H^^or  inadequacy  in  a  bargain  as  to  demonstrate  some  gross  im- 

^^uCt-lr^pP,^.ition;or' some  undue  influence,  and  in  such  cases  courts  of 

y-'iftr'^-ri^X^p.  equity 'ought,  to  interfere  upon  the  satisfactory  ground  of 

- ^f^^^-f^f raud:"    But  then  such  unconscionableness  or  such  inadequacy 

'  V.V-/-f^n'ould  be  made  out  as  would   (to  use  an  expressive  phrase) 

\;/xv'-4H)t'kCthe,V()ns.cien('e,  and  amount  in  itself  to  conclusive  and 

'•^'  '     "  \  orvgyicience  of  fraud.     And  where  there  are  other  ingre- 

ih',t'lie^case  of  a  suspicious  nature,  or  peculiar  relations 

iji  tlic.paHios,  gross  inadequacy  of  price  must  necessarily 

luiiii^h  tr\e''jnif>st '  vi'lioTnont   presumption  of  fraud":   Story's 

Equity   Juri-prutleiice,    .^ec.    21G. 
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The  same  language  (omitting  the  last  sentence)  is  used  hy 
the  supreme  court  of  the  United  States  in  Eyre  v.  Potter,  15 
How.  60. 

Mr.  Pomeroy  says:  "Although  the  actual  cases  in  which  a 
contract  or  conveyance  has  been  canceled  on  account  of  gross 
inadequacy  merely,  without  other  equitable  incidents,  are  very 
few,  yet  the  doctrine  is  settled  by  a  consensus  of  decisions  and 
dicta  that,  even  in  the  absence  of  all  other  circumstances,  when 
the  inadequacy  of  price  is  so  gross  that  it  shocks  the  conscience 
and  furni^ies  satisfactory  and  decisive  evidence  of  fraud,  it 
will  be  sufficient  ground  for  canceling  a  conveyance  or  contract, 
whether  executed  or  executory":  2  Pomeroy's  Equity  Jurispru- 
dence, sec,  927. 

Though  of  no  special  importance  in  the  decision  of  the  pres- 
ent case,  it  should  be  observed  in  passing  that  Mr.  Pomeroy 
substitutes  the  word  "satisfactory"  for  the  word  "conclusive," 
used  by  Judge  ^'^  Story  in  the  phrase,  "conclusive  and  de- 
cisive evidence  of  fraud,"  the  reason  for  the  substitution  being 
given  at  length  in  a  note  on  the  next  page. 

In  section  928,  Mr.  Pomeroy  further  says:  "If  there  is  noth- 
ing but  mere  inadequacy  of  price,  the  case  must  be  extreme  in 
order  to  call  for  the  interposition  of  equity.  Where  the  in- 
adequacy does  not  thus  stand  alone,  but  is  accompanied  by 
other  inequitable  incidents,  the  relief  is  much  more  readily 
granted When  the  accompanying  incidents  are  inequi- 
table and  show  l)ad  faith,  such  as  concealments,  misrepresen- 
tations, undue  advantage,  oppression  on  the  part  of  one  who 
obtains  the  benefit,  or  ignorance,  weakness  of  mind,  sickness, 
old  age,  incapacity,  pecuniary  necessities,  and  the  like,  on  the 
part  of  the  other,  these  circumstances,  combined  with  inade- 
quacy of  price,  may  easily  induce  a  court  to  grant  relief  defen- 
sive or  affirmative." 

The  general  principles  thus  announced  by  these  and  other 
distinguished  authors,  and  applied  by  this  court  in  Wright  v. 
Wilson,  2  Yerg.  29-i,  Birdsong  v.  Birdsong,  2  Head,  290,  294, 
Coffee  V.  Euffin,  4  Cold.  507,  Hamilton  v.  Saunders,  3  Shan- 
non's Tenn.  Cas.  789;  Mann  v.  Russey,  101  Tenn.  598,  40  S. 
W.  835;  Talbott  v.  Manard,  106  Tenn.  60,  59  S.  W.  340,  and 
elsewhere,  are  so  thoroughly  established  in  English  and  Amer- 
ican jurisprudence  that  it  would,  indeed,  be  a  work  of  super- 
erogation to  discuss,  or  even  cite,  the  multitude  of  adjudged 
cases  in  which  one  or  more  of  them  have  been  the  basis  of 
equitable  relief.     A  large  ^'"^  array  of  the  cases  is  found  in  a 
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rritica]  noto  in  1  American  and  English  Decisions  in  Equity^ 

202  to  20  i,  inclusive. 

..Tlie  transaction  developed  in  the  present  case  will  stand 

'^  ^<iione  of  the  tests  suggested,  but  inevitably  falls  before  at  least 

-'l-r'two  of  them.     It  unmistakably  comes  under  condemnation  for 

rj^^tho   irropsest  inadequacy  of  price — five   dollars,  for  property 

"- "'.^^pvortli  one  thousand  dollars — and  also  for  the  suppressive  and 

./J,^%j*rnisloading  statement  that  the  property  was  "worth  some  money 

^'^^^j^l^'iif  ,.the  right  parties  could  be  found,"  when  the  agent  making 

/";CiC*^«t]iat'  statement  and  getting  the  benefit  for  his  principal  knew 

;'^C^,\th'e  true  value,  and  that  he  was  addressing  the  right  party,  and 

>;'l-;|i/tKat  the  latter  was  an  ignorant  old  negro,  with  only  such  infor- 

Ji'jf^'^%iation  in  reference  to  the  ownership  and  value  of  the  property 

"^>S*51aV  he^  the^ agent,  had  imparted. 

^^'-^^^*  Lord  Thurlow,  in  the  oft-rjuolcd  case  of  Gwvnne  v.  Heaton, 
'  ''*!&  '1'^  ,  -.  •-^  .~     > '  ' 

',;-:M'^|4J-!B^rown  Ch.  1-9,  defines  the -inadequacy  of  price  which  in  and 

•"  '^^v^fefself  will  e=;tablish  fraud  and  iustifv  relief   as  follows:  "An 


;f'--7-^- 


,,^_^>Jhequality  so  strong,  gross,  and  manifest  that  it  must  be  im- 

..^^^^pVss'i'ble- do  "state  it' to  a  man  of  common  sense  without  produc- 

''^^'^^Jiig  an-ex'clamation  at  tlie  inequality  of  it."     The  present  trans- 

';1acti,on  completely  fills  the  requirements  of  that  very  extreme 

definition..  Land  worth  one  thousand  dollars  bought  for  five 

dollar^,  or  at  one-half  of  one  per  cent  of  its  value !    What  man 

of  common  sense,  upon  hearing  the  statement,  would  not  be 

'forced  to  exclaim  at  the  "inequality"  and  also  at  the  iniquity 

:;^2^it? 

'-:'l-^-^Tt'In  the  early  ca'^e  of  Wright  v.  Wilson,  2  Yerg.  294,  this 

*-- 'X^^-f couirt'  set  aside  a  sale  for  gross  and  shocking  inadequacy  of 

'/  l^'^'i'pfice  when  land  worth  five  hundred  dollars  or  six  hundred  dol- 

X-i-Vi'^itd'ars  was  sold  for  fiftv  dollars,  making  an  inequality  of  ten  or 

.,-^*,_>t\v;elve  to  one.     That  case,  the  court  remarked,  fell  within  the 

^<;^!;lpfjnciple  announced  by  Lord  Thurlow,  in  Gwynne  v.  Heaton, 

\-i^,>4r'lI.5rowV  Ch.  1,  and  applied  in  other  English  cases,  where  the 

ctHf^^'^diftproportion  was  as  one  to  two  and  as  four  to  five  respectively. 

^'^^v^jVuIt  is"  of  no  con'^equence,  so  far  as  the  result  is  concerned,  that 

''\f't-''^'^"'"  /.^ii-inp  \)^(]  no  personal  connection  with  this  purchase. 

'^-^[1  '  1  \  ]i(  r  agent  she  did  by  herself  in  legal  contem- 

''/  ,r  1  is'  acts,  for  the  purpose  of  this  litigation,  are  im- 

'lor'in  the  fullest  sense.     She  cannot  deny  legal  re- 

those  acts,  and  at  the  same  time  hold  the  fruits 

01  r  '  'n,        ;'','"' 

\trrm  and  rniharid~for  an  account,  in  which  the  complainant 
will  be  charged  with  the  five  dollars,  all  proper  taxes  paid  by 
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IHe  vendee^  and  with  permanent  improvements  if  any,  by  her, 
and  credited  by  rents  and  profits. 


Fraud— Gross  Inadequacy  of  Price  naturally  leads  to  a  presump- 
tion of  fraud.  However,  it  is  not  per  se  a  sufficient  ground  for  set- 
ting aside  a  contract:  Briscoe  v.  Bronaugh,  1  Tex.  32(5,  46  Am.  Dec. 
108;  Beard  v.  Campbell,  2  A.  K.  Marsh.  12.5,  12  Am.  Dec.  3G2;  Juzan 
V.  Toulmin,  9  Ala.  662,  44  Am.  Dec.  448;  Davidson  v.  Little.  22  Pa. 
St.  245,  60  Am.  Dec.  81.  Where  real  estate  worth  sixteen  hundred 
dollars  sold  for  fifty,  the  sale  was  set  aside:  Note  to  Kuykendall  v. 
McDonald,  57  Am.  Dec.  217.  But  where  one  sells  and  another  buys 
a  diamon'd  worth  seven  hundred  dollars  for  one  dollar,  the  stone 
being  open  to  the  inspection  of  both,  and  both  being  ignorant  of 
its  real  value,  the  s^ale  cannot  be  rescinded:  Wood  v,  Boyuton,  64 
Wis.  265,  54  Am.  Rep.  610,  25  N.  W.  42. 


McCLUXG  V.  COLWELL. 
[107  Tenn.  592,  M  S.  W.  890.] 

PLEDGE  OF  STOCK-RIGHTS  OF  PLEDGEE.-A  pledgee 
of  corporate  stock  may  appoint  the  pledgor,  in  whose  name  the  stock 
stands  on  the  books  of  the  corporation,  his  agent  to  sell  or  other- 
wise dispose  of  it  for  the  benefit  of  the  pledgee,     (p.  965. j 

PLEDGE  OF  STOCK— TRANSFER  OF  TITLE.— The  trans- 
fer and  assignment  of  stock  iu  a  corporation,  either  by  absolute 
sale  or  by  wav  of  pledge  as  securitv  for  a  debt,  passes  to  the  vendee 
or  pledgee  the  title  thereto,     (pp.  965,  966.) 

PLEDGE  OF  STOCK  —  ATTACHMENT.— Corporate  stock 
which  the  pledgor  has,  as  agent  for  the  pledgee,  taken  in  exchange 
for  other  pledged  stock,  under  an  agreement  that  it  shall  stand 
in  the  place  of  the  stock  first  pledged,  cantiot  be  reached  by  the 
pledgor  creditors  by  attachment,  even  though  such  stock  has  not 
been  delivered  to  the  pledgee,  and  stands  in  the  name  of  the  pledgor 
on  the  books  of  the  corporation,     (pp.  962,  966.) 

PLEDGE  OF  STO'CK— TRANSFER  ON  CORPORATION 

BOOKS.— A   pletlgee  of    corporate    stock  assigned  and    delivered,  to 

him  as  collateral  security  may  be  held  by  him  against  the  pledgor 

,'and  the  latter's  creditors,  without  a  transfer  of  the  stock  on  the 

books  of  the  corporation,     (p.  966.) 

CORPORATIONS  —  ASSIGNMENT  OF  STOCK  —  RESULT- 
ING TRUST.— If  corporate  stock  is  assigned  to  one  person,  a  trust 
therein  results  in  favor  of  another  person.  -R'ho  adfvances  the  con- 
sideration for  the  transfer  in  whole  or  in  part.     (p.  906.) 

Green  &  Shields,  for  the  complainant. 

Webb,  McClung  &  Baker,  for  the  defendant. 

«»»»  McALISTER,  J.  Complainants,  as  creditors  of  B.  S. 
Colwell,  are  seeking  by  this  attachment  bill  to  subject  to  the 
eatisfaction  of  their  claims  one  hundred  and  sixty-five  shares  of 
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Ft.)i\  li,  Imi  >o. .thorn  Car  and  Foundry  Company,  standing  in 
s,  th>  n.uno  of  the  defendant,  B.  S.  Colwell.  The  attachment 
:'.>  {.}vas. levied  on  the  stock  while  in  the  hands  of  defendant,  "W.  P. 
^  ;,  .«j\Chamherlain,  and  notice  of  the  attachment  given  to  Colwell 
.^v'-Wndtthe  Southern  Car  Company.  On  May  14,  1901,  J.  D. 
•^;>^')r,GIase  intervened  in  said  cause  hv  petition,  assertin!]:  title  to  said 
^Kfc^'^yt'&ck  under  a  pledge  made  to  him  by  defendant  Colwell.  Case, 
'5'5!'*"AMt; appears, 'had.  become  the  indorser  of  Colwell  on  notes 
^;«5^>j»f  amounting  to  five  tnou-sand  and  seventy  dollars,  and  to  indem- 
',J;;i^^/jm'fy  Case,  Colwell  had  delivered  to  him,  as  collateral  security, 
^^'|;?>|;'^jnety,sharc'=;  of  the  preferred  stock  of  the  Lenoir  Car  Com- 
'^■5>i$1&BP^J->  represented  by  nine  certificates  each  for  ten  shares.  ^'"^^ 
?2^t^^Som6  ofdhese/shares  Case  had  held  for-.some  time  prior  to  that 
'^j^^^^idsite.^  -'All,, of-; these  certificates  had  been'  properly  indorsed  by 
j'S^^^^blwelTfand. delivered  to  Case.  It  further  appears  that  in  De- 
r%l^:;'»"cbmbcr,.ir>00, 'the  Lenoir  Car  Companv  was  consolidated  'wath 
S'^r'^.r^'^^t'heji-Southern"  Car  and  Foundry  Company,  and  new  stock  was 
^i^^'issiicd  by,  the  Southern,  Car  and  Foundry  Company  in  lieu  of 
|'::.£^\st6ck  of.'.the  Lenoir  Car  Company.., 

/'vif4  V  The  court  of  chancery,  appeals  found  that  Colwell  had  in- 
^'T-'-'' ''formed  Ca-e  of  the  proposed  exchange,  and  the  latter  agreed 
"  -  i  that  the  stock  which  Case  held  as  collateral  security  should  be 
"^ ,  exchanged  for  new  stock  in  the  Southern  Car  and  Foundry 
'■^'^VfCompany,  into  ^\hich  the  Lenoir  Car  Company  had  become 
;\  ^^/"*^-merge4.  It  was  agreed  between  Colwell  and  Case  that  the 
-*»,^^'^^one  hundred  and'  sixty-five  shares  of  preferred  stock,  to  be  is- 
.v>>i|:^>?6ued'by  tli'e-Southern  Car  and  Foundry  Company  for  the  ninety 
'J^'Vi^sha-res.  in  the  "Lenoir  Car  Companv,  would  be  turned  over  to 


■m.* 


^,^-.^, Case;,  and*  that  the  cash  paid  as  dividends  ou  the  old  stock 
;^I^*;l''^s'libuld' be 'received  by  Case.  -It  was   then    agreed   that    Case 
ii|;>y;<'|fslibuld  turn  over  to  Colwell,  for  exchange,  the  old  stock  which 
°;-VJli''the:forinef  held  as' collateral,  and  that  in  elTecting  the  exchange 
^v^T^jX'olwell  should- act -as  the  agent  of  Case.     It  appears  that  at 
jH^i^^f  his  ".time  "the  old  stock  was  standing  on  the  books  of  the  Lenoir 
i|-5,i'-f>Car-c.C6nipany  milie  name  of  Colwell,  never  having  been  trans- 
;'*/",|.V-f|j&W,Vbut  the'"bhares'*had  been  as.signed' and  indorsed  by  Col- 
?>-  .%"    n   J'ii-.„'.^"'>--  ^^-^^    ^  agreed  that  the'new  stock  in  the  South- 
as  ^'*^  to  be  issued  in  ^Case's  name.    Case, 
■-,^  -Kiii'lmg  as  already  stated,  turned    over    the 

.  Ml  the  Lenoir  Car  Company  to  Colwell 

1    >    -lock.     One  hundred  and  sixty-five 

bh.u\:>  oi-piL'iciicd  block  m  the  new  comjiany  were  then  issued 

m  the  naincoiVUoLwjeM,  ,co,vered  by  certificate  No.  49.     This 
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stock,  while  in  the  hands  of  W.  P.  Chamberlain,  president  of 
the  new  company,  was  attached  in  this  suit  by  complainant 
McClung  et  al.,  as  creditors  of  Colwell.  The  Southern  Car 
and  Foundry  Company  and  the  Lenoir  Car  Company  had  no 
notice  of  Case's  claim  on  the  stock  at  the  time  of  the  attach- 
ment. So  that,  upon  this  statement,  the  legal  question  pre- 
sented is  the  superiority  of  the  claim  of  the  attachment  cred- 
itor or  the  pledgee  of  the  stock. 

The  court  of  chancery  appeals  held  that  the  stock  in  the 
Lenoir  Car  Company  had,  by  the  pledge  and  arrangements  of 
the  parties,  become  the  property  of  Case;  that  the  certificates 
of  stock  issued  by  the  new  company  were  paid  for  by  the  sur- 
render of  stock  of  the  old  company,  which  was  the  property 
of  Case,  and  the  understanding  was  that  title  of  these  new  cer- 
tificates or  shares  should  at  once  vest  in  Case,  to  be  held  under 
the  same  arrangement  and  pledge  that  the  stock  of  the  old 
■company  had  been  (held).  It  was  accordingly  held  that,  in 
-contemplation  of  law,  the  title  to  the  new  stock  passed,  as  be- 
tween Case  and  Colwell  and  the  creditors  of  Colwell,  to  Case. 
-Second,  that  if  the  ^*'*^  first  proposition  be  not  sound  the  new 
stock  was  impressed  with  a  resulting  or  constructive  trust,  by 
■operation  of  law,  in  the  hands  of  Colwell,  and  that  the  rights 
of  Case  thereunder  were  superior  to  those  of  attaching  cred- 
itors. 

Complainants  appealed,  and  their  first  assignment  of  error 
is  that  the  court  of  chancery  appeals  erred  in  holding  as  a  con- 
clusion, from  the  facts  stated  in  their  opinion,  that  J.  D.  Case 
turned  over  the  stock  of  the  Lenoir  Car  Company  to  the  de- 
fendant, B.  S.  Colwell,  as  agent,  for  the  purpose  of  having  the 
Southern  Car  and  Foundry  Company  stock  substituted  there- 
for. Second,  that  said  court  erred  in  holding  that  the  princi- 
ple of  resulting  and  constructive  trusts  applies  to  certificates 
of  stock,  and  that  the  stock  of  the  Southern  Car  and  Foundry 
Company  was  impressed  with  such  a  trust  in  the  hands  of  the 
defendant,  Colwell.  Third,  that  said  court  erred  in  holding 
that  the  rights  of  said  J.  D.  Case  to  the  stock  of  the  Southern 
Car  and  Foundry  Company  were  superior  to  those  of  the  com- 
plainants. 

It  is  argued  on  behalf  of  appellant  that  when  complainants 
attached  the  said  stock  of  the  Southern  Car  and  Foundry  Com- 
pany it  was  standing  on  the  books  in  the  name  of  the  defend- 
ant Colwell,  who  was  the  ostensible  owner  of  it,  and  clothed 
with  all  the  indicia  of  title,  and  that  complainants'  right  to 
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llic  ■^\oc]\  uiuler  its  attaolimcnt  cannot  "be  defeated  "by  a  secret 

■'^pledp^c  or  agreement,  between  the  debtor  and  another  party. 

^''''j^YCounsel  cite  in  support  of  this  ^^"^  position,  Yonng  v.  Soiith 

;X:'-Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St.  Rep.  752,  2  S.  W. 

:^''j2b2^;_  Caies  v.  Baxter.  97  Tenn.  447,  37  S.  W.  219. 

\'VS'S V^ It' is  conceded  in  the  case  at  bar  that  if  the  new  stock  had 

"^"  "'■*---    ■    ""  ■  M'd  to  Case,  or  if  its  transfer  had  been  made  on  the 

^  company,  and  it  had  been  actually  delivered  to 

le  would  prevail.     But  there  being  no  indorsement 

'"  the  new  stock  to  Case,  and  no  transfer  to  him 

the  company,  his, claim  is  subordinate  to  that 

I  (iiiijil.unants. 

^''  !<  arijued  that  there  was  simply  an' unperformed  executory 

ont.between  ColwelLand  Case, that  the  new  stock  when- 

-hould  be  turned  oyer  .t'o;.Case.     It  is  insisted  that  this- 

■nt.'  as  between  Colwell  and  Case,  was  valid,  but  not 

between  Case.  and.  the  attaching  creditors  of 

word,  it  is  insisted  that  as  between  the  parties 

'  xccutory  contract  of  pledge  is  good  without 

m,  but  a=^  to  tho=e  acqnirinfr  intervening  rights 

'-  Mce^of  tlie  pledge,  the  pledgee,  who  has  not 

on,  generally    fails    to    gain    precedence: 

sV  '  r  on  Bailuients,  sec.  199. 

*  '  '  'nni-  ilio  flii.lipgp  of  iho  rnurt  of  fhancery  appeals  on  the- 

'  ''  po-itipn  assumed  by  counsel 

!,]>!, niiuii,  and,   that  the  ca-es    referred  to   (Young  v. 

rl.'^ogar  Iron"'Co.T85  Tonn.  189,' 4  Am.  St.  Rep.  752, 

:  Cates  V.  r..!\i.  r.  '.'^  Tenn.  417,.37  S.  W.  219)  have- 

!his  ca«e.  '  That  court  finds  as  a  fact  that  the- 

'lever  been  surrendered  °"**  by  Case,  but  was 

'o  the  pledgor,  Colwell,  as  the  agent  of  Case.' 

this  point,  viz.:  "So  while  this  stock  was 

|'*olwcll,  it  was  simply  sent  to  him  as  agent 

cessarv  change  efTected,  and  the  stock 

.     iof^ured  in  the  place  of  that  in  the  old, 

'I'l'  il   court,  continuing,  said,  viz.:  "So 

111  .u\d  bold  that  when  Colwell  had  the  certifl- 

^,^  1   Hie  new  company  issued  in  Ms  name  he,  to 

['f\.  \  ilw  trn«t,  but  he  could  not  by  this  act 

1  (equitable  rights  of  Case.     The  stock  in 

-  i-Mied  for  that  in  the  old.     It  was  paid 

for  l>\  .t1i('  -'  ■  'm'  rortificates  in  the  old  company,  and 

th( -I'  '  r;      ■  ,,f  \ho  surrender  were  the  prop-^ 
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€rty  of  Case;  toth  the  legal  title  and  equitable  right  and  Inter- 
est in  the  same  at  that  time  rested  in  Case,  and  Colwell  was 
merely  an  agent  to  whom  these  certificates  of  stock  had  been 
transferred  for  this  special  purpose.  It  results/'  said  that 
fourt,  "that  the  stock  in  the  new  company,  although  the  cer- 
tificates were  issued  in  the  name  of  Colwell,  and  although  the 
legal  title  thereto  may  be  said  to  have  rested  in  him.  it  was 
in  equity  the  property  of  Case,  and  was  held  by  Colwell  as 
-agent  and  trustee  for  Case." 

It  is  denied  by  counsel  for  complainants  that  the  pledgor 
may  act  as  agent  for  the  pledgee,  and  that  to  permit  a  pledg- 
or's agency  to  be  set  up  against  ''^^  attaching  creditors  is 
practically  to  dispense  with  delivery  altogether,  and  thus  nul- 
lify a  fundamental  rule  of  bailment:  Citing  Schouler  on  Bail- 
ment, sec.  193. 

We  are  unable  to  concur  with  counsel  in  this  contention. 
The  authorities  are  just  the  contrary.  In  Kellogg  v.  Thomp- 
son, 142  :Mass.  7o,  6  X.  E.  860,  it  was  held  that  if  property  is 
■delivered  by  the  pledgee  to  the  pledgor  to  sell  or  dispose  of  as 
"his  agent,  and  account  to  him  for  the  proceeds  as  agreed  upon 
"between  them,  this  transaction  would  preserve  the  pledgee's 
"title  in  the  property.  In  Thayer  v,  Dwight,  101  Mass.  258, 
it  was  held  that  a  pledgee  does  not  forfeit  his  pledge  by  al- 
lowing the  pledgor  to  contract  for  the  sale  of  the  property  in 
his  own  name:  Jones  on  Pledges,  sees.  42-45;  Harness  v.  Rus- 
.sell,  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51.  In  White  v.  Piatt,  5 
Denio,  269,  it  was  held  that  where  promissory  notes  are 
pledged  by  the  debtor  to  secure  a  debt  the  pledgee  acquires  a 
special  property  in  them ;  that  property  is  not  lost  by  their  be- 
ing redelivered  to  the  pledgor  to  enable  him  to  collect  them, 
the  principal  debt  being  still  unpaid.  Money  which  he  may 
collect  on  them  is  the  specific  property  of  the  creditors.  It  is 
deemed  collected  by  the  debtor  in  a  fiduciary  capacity.  In  this 
state  it  is  said  in  two  cases  that  the  pledgor  himself  may  be 
constituted  the  agent  of  the  pledgee:  Johnson  v.  Smith,  11 
Humph.  400;  Wharton  v.  Lavender,  14  Lea,  188;  Grange  Ware- 
house Assn.  V.  Owen,  86  Tenn.  355,  7  S.  W.  457. 

GOO  j^ow,  as  we  have  already  seen,  the  original  stock  in  the 
Lenoir  Car  Company  had  been  legally  pledged  to  Case  by  an  in- 
dorsement in  blank  and  an  actual  delivery  of  the  certificates. 
The  transfer  and  assignment  of  a  certificate  of  stock  in  a  cor- 
poration either  by  absolute  sale  or  by  way  of  pledge  or  security 
for  debt,  passes  to  the  vendee  or  pledgee  the  title  thereto: 
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'  r..rkcr  V.  r>cth(l  TTotd  Co.,  9G  Tenn.  274,  34  S.  W.  209.     Thi»- 

'y.  'fto(k  <o  transferred  to  Case  was  subsequently  redelivered  tO' 

\>V-Col\vell,  as  ^the  agent  of  Case,  to  exchange    for    stock  in    the 

f^Southern.Car  and  Foundry  Company  under  an  agreement  that 

-W'lHe.new  stock    should    be    issued    in    C^v-^e's    name.     Colwell 

-i;|59v'brcached    his    agreement  with  Case,  and    had    the   new  stock 

"  >  .?£li??^ipd  in  the  name  of  Colwell.     But  this  did  not  aflect  the 

'^^^'ffc'title ,  of  Ca^e.     If,  however,  this  were  not  so,  the  new  stock 

i:f 'J'i^.would.ibe:  impressed  with  a  resulting  trust  that  would  be  su- 

fvw*f7;per.ior  td,  the  rights  of  the  creditors  of  Colwell.     It  has  been 

■:^c^^far^,u.e,d  jbat  under  our  decisions  stock  in  a  corporation  is  not 

<°i^f-personaJ,  pjpperty,  and  that  the  doctrine  of  resulting  trust  is 

^i^A^'J'Pa'Ppli/'able  to-^such  property.    ,It  is,  now  settled  that  the  doc- 

f-?^^t5^rine., applies  to  both  real  and  .personal  property:  Bispham's 

^l^^^^iPrihciples  of  Equity,  1st  ed.,  sec.,'80.,s^   ,     - 

^^^V!*In  Perra'on  Ti-usts,  section  1,30,  the  author  savs:  '"The  rule 

2sS*'^em'brac.es  -personal  property  as  well  as  real  estate,  and  if  a  man- 

S^SlJ^^'Riirchases  a-bond.  annuitv.  ^totk.  mortirage,  or  other  personal 

rf^^ihterest  in-the  name  of  a  third. ■|)or'^on,  the  equitable  ownership- 

,%'¥^i;esults;/*V.'^'t6  the„pefson,from  \Uiom  the  consideration  moves;. 
„-  w^  ,v  jv^-fi^ss-'t--  .5   1  ■  r  -  •''•'/.-  -  3'  V 
Vs%^33uXiiis;said  that  a  resulting  tru^t  cannot  be  set  up  in  personal 

'^ '"^^Wpropcrty    perishlible  injts,  nature":    Citing    Union    Bank  v. 

. ,'  '■nBaker^^8.Humph.,41-,7.^    Pomefoy,  in  his  Equity  Jurisprudence,. 

'4'    volume  1,' section  1038. 'says  the  doctrine  (resulting  trust)  in 

\';^'''all  its  phases  applies  alike  to  personal  and  real  property.     In 

'/f?ra'v-footnote    to  said    section,  the    folio  >,'  j-    is    stated,  to  wit: 

'"'\'^'' "'AVhere  a  bohd^  or' shares 'of   stock  or  annuity,  or   any   other 

.VjliVShing-ih  action,  or  kind  of  personal  property  is  assigned  to  one 

'..'•^•yi  offers  on, 'a  trust  therein  ^^ill  result  in  favor  of  another  who  ad- 


.4;§^]-r>A5),ances  the  corisideratjon  for  the  tran.-'fer  in  whole  or  in  part* 
ii^'' "Continental  Xat.  Bank  v.  Weems,'69  Tex.  489,  5  Am.  St.  Eep. 


'^^'f^rSS,  6^S.,^..8p2'.    \Sce.^al=o.  Sayles  v..  Cox,  9o  Tenn.  579,  49 


%stoclcris-  Hassificd  among  choses  in  action    (Young  v.   South 


"'4l3!!!,37,_S'^, W>^-219,  it  is  said  that  in  many  respects  stock  is 

'treated  as'tarfaU'^le, personal  property,  but  still  it  i<  after  all  a 

peculiar' speci'e's  of^  property,  sui  generis.     By  the  code  it  is 

provided"  that  'stock  'in' '^corporation^  is  personal  property,  and 


,  ,7V  .r  ^i. 
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subject  to  levy  and  sale  as  such.  However  it  is  classified,  it  is 
of  the  **"^  natiire  of  personal  property,  and  subject  to  the 
rules  governing  resulting  trusts  in  equity. 

Finally,  it  was  assigned  as  error  that  the  chancellor  refused 
to  decree  a  sale  of  the  stock  herein,  and  after  satisfying  the 
claim  of  Case,  apply  the  balance  in  payment  of  the  indebtedness 
due  complainant. 

It  suffices  to  say  in  answer  to  this  assignment  that  even  if 
such  relief  were  allowable,  the  bill  was  not  framed  for  such 
purpose,  and  there  is  no  pleading  which  would  warrant  such  a 
decree.  The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed, with  costs. 

Corporate  Stock  Pledged  as  collateral  security  and  transferred 
on  the  books  of  the  corporation  to  the  pledjree  cannot  be  sold  om 
execution  ajrainst  the  pledgor:  Feige  v.  Burt,  118  Mich.  243.  74  Am. 
St.  Rep.  390,  77  N.  W.  028.  And  it  is  held  tliat  a  ti-ansfer  upon  the 
corporate  books  is  not  essential  to  the  validity  of  a  pledge  of  stock: 
Spreckels  v.  Nevada  Bank,  113  Cal.  272,  54  Am.  St.  Rep.  348,  45 
Pac.  320.  See.  in  this  connection,  Guarantee  Co.  v.  East  Rome 
Town  Co.,  96  Ga.  511,  51  Am.  St.  Rep.  150,  23  S.  E.  503;  Green  v. 
Hedeuberg,  159  111.  489,  50  Am.  St  Rep.  178,  42  N.  E.  851. 


HAMBY  V.  LANE. 

[107  Tenn.  698,  64  S.  W.  1067.] 

FRAUDULENT  CONVEYANCE  OF  HOMESTEAD  — 
PLEADING. — In  an  action  against  a  husband  and  wife,  to  set  aside, 
as  fraudulent  against  creditors,  a  conveyance  of  land  from  him  to 
her,  she  need  not  specifically  set  up  and  claim  her  right  of  home- 
stead in  the  land  conveyed,  and  it  is  sufficient  if  it  appears  from  the 
facts  pleaded  that  she  is  entitled  to  a  homestead  in  the  property. 
(pp.  968.  969.) 

FRAUDULENT  CONVEYANCE  OF  HOMESTEAD— WIFE'S 
PARTICIPATION  IN  FRAUD— ESTOPPEL.— A  wife  is  not  es- 
topped to  claim  a  homestead  in  lands  conveyed  to  her  without  con- 
sideration' by  her  husband,  if  the  conveyance  is  set  aside  by  his  cred- 
itors as  fraudulent,  whether  she  participated  in  the  fraud  or  not. 
(pp.  969,  970.) 

Wright,  Wright  &  Morris,  for  the  complainant. 

J.  M.  Davis,  for  the  defendant. 

«9»  WILKES,  J.  The  original  bill  in  this  cause  was  filed 
to  set  aside  a  conveyance  made  by  (jreorge  W.  Lane  to  his  wife, 
L.  E.  Lane,  upon  the  ground  that  it  was  voluntary  and  fraudu- 
lent in  law  and  fact.  The  chancellor  held  that  the  convey- 
ance was  voluntary,  and  directed  the  land  to  be  sold,  free  from 
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the  n\frht  of  redemption  and  free  from  the  homestead  exemp- 
tion. The  defendants  prayed  an  appeal,  which  was  refused, 
,^^  and  the 'land  was  sold  and  bought  in  by  the  complainant  for 
L,'%j^jOne  hundred  and  twenty  dollars.  The  report  of  sale  was  con- 
,.^V^.firmod  and  title  was  devested  out  of  Lane  and  wife  and  vested 
Jjv^ii^'./PJi'iplainant.  and  the  defendant  Lane  and  wife  appealed, 
'''><"|^'an'd;''a5sighed  a-^  error  that  the  sale  was  improperly  made  free 
X  - '^roTn-^the  home-tead  exemption.  The  court  of  chancery  ap- 
^^sj^pprfls^  modified  the  decree  of  the  chancellor,  set  aside  the  sale, 
'|t'iL^;-^i^d, remanded  the  cause  to  the  chancery  court  of  Morgan 
;^|^-,cp,iinty,v  to  the  end  that  a  resale  might  be  had  subject  to  the 
-'^f-'lioihe'stead.  exemption,  upon  a  credit  of  six  and  twelve  months 
*54;p^and- jre^e^irom  any  right  of  redemption.  The  court  of  chancery 
^C*"i?P-PAals  iound  that  the  conveyance  of  Xane  to  his  wife  was  vol- 
g'r^'^jvtintary"  and  fraudulent  in  law',  inasmuch  "as  Lane  was  indebted 
4^"^st4f  J;n?6Jv^ricy  when  the  coiiveyance  was  made.  That  court 
-^•^;€bnsiders''  the,  question  whether  tlu^  convevance  was  not  also 
I'^^^^fraudulcnt  in 'fact,  and,  while  tlieir  finding  upon  this  ''""  feat- 
i#rd^aiTe\is  somewhat  equiv'ocah'it  is  in  substance  and  effect  that  the 
^:5*^j[;qm;;jey;ance,._.was  not  only  voluntary,  but  made  for  the  purpose 
V'^'tbf •d'effauding'' the  crtditors'of  the  husband,  and  this  fraud  was 
^'\^&.kn'own^to;  the*  \\4fe"^and  participated  in  by  her,  at  least  to  the 
r-^-  ''extent  'that,  she  attemp'te'd  to  fraudulentlv  witlihold  the  lands 
'  \  fromthe  dfoditors  of  the  husband  after  the  filing  of  this  bill. 
.'  -•* ''The /costs  of  the  cause,  up  to  the  entry  of  the  decree  of  sale, 
''!,<,-^^eje  adjudged  against  the  defendants,  and  sul)sequent  to  that 
'ij%,aecre'e^'t64he^coinplainant=?,  including  the  costs  of  the  appeal. 
{^i={^rC!omplainants  have  prayed  a  broad  appeal  to  this  court  and  as- 
■??*^/j.ErgriedJ^qiiite  a  liumbei*  of  errors.  It  is  not  necessary  to  take 
^''AftHese  up  seriatim,  and  we  \\ill  pr()L(MMl 'to  consider  the  real 
^"^^^vgrounds, of  objection.' 

f5^*j-^.j/l,t.ris  ,said  it  was  error  to  hold"  that'defendants  had  a  home- 

'!;'■>'.'<^ptead^in  .the  land  ;'^  that  if,  as  a  matter  of  law,  they  had  a 

^w'*"',h'6fne*^tcad,' it  was  error  to  so  adjudge  in' the  absence  of  any 

ihg^.  it  .up'^in  express  terms,  and  in  holding  that  the 

' '  'if.  the  answer  were  sulficient  to  set  up  such  home- 

1  a  formal^, plea  for  that  pur])ose,  and  finally  that 

have  been  adjudged  ai:rainst  com])lainant.     It 

'i])lainant''^  bill  that  defendant  J^aue,  at  the 

;,:■'  uiveyanoc,  and  ^\hcn  the  bill"  was  filed,  owned  no 

than  that  in  controversy;  and  the  court  of 

fiTid  thi^  to  l)e  the  fact,  as  well  as  that  Lane 

\s,H  ,'      .i'  The^e  '''**  facts  entitle  him  to  a 

luui.i  it  isjiuxL  ^aHl  that  he  did  not  claim  the  homestead 
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^iy  proper  plea.  In  the  answer  of  Lane  and  wife  to  the  bill  they 
denied  the  right  of  complainant  to  sell  the  land.  Among  other 
things  it  was  said:  "The  defendant  Lane  admits  that  he  is  a 
poor  man.  He  has  no  property  subject  to  execution.  He  also 
admits  he  has  no  real  estate,  but  he  is  advised  that  this  is  no 
offense  and  affords  no  good  and  lawful  reason  why  the  home 
of  his  wife,  the  codefendant,  should  be  sold  to  satisfy  a  debt 
"that  she  did  not  in  anywise  contract." 

It  is  not  necessary  that  the  homestead  exemption  should  be 
set  up  by  plea  or  special  claim,  when  facts  are  stated  which 
dearly  show  that  it  exists,  as  in  this  case :  Smith  v.  Carter  Bros. 
&  Co.,  16  Lea,  527 ;  Gray  v.  Baird,  4  Lea,  215.  But  if  it  were 
necessary  to  make  the  claim,  the  allegations  in  this  answer  are 
sufficient  for  that  purpose.  The  next  question  presented  is 
whether  the  husband  and  wife  have  lost,  waived  or  forfeited 
their  homestead  as  the  result  of  the  conveyance  by  the  husband 
to  the  wife.  It  is  held  in  quite  a  number  of  cases  that  the  wife 
is  not  estopped  to  claim  hom.estead  in  lands  conveyed  to  her 
without  consideration  by  the  husband  upon  the  deed  being  set 
aside  by  his  creditors  when  she  did  not  participate  in  the  fraud: 
Euohs  V.  Hooke,  3  Lea,  302,  31  Am.  Rep.  642;  Powell  v.  AYar- 
ren,  2  Shannon's  Tenn.  Cas.  144;  Howell  v.  Thompson,  95 
Tenn.  396  401,  32  S.  W.  309. 

"^^^  And  it  is  equally  true  that  if  the  conveyance  of  the  prop- 
erty be  fraudulent  in  intent  on  the  part  of  the  husband  and 
wife  it  will  not  defeat  the  homestead  right  of  either,  but  only 
operate  as  against  the  remainder  or  reversionary  interest  of 
the  husband.  The  homestead  is  a  constitutional  exemption, 
and  can  only  be  alienated  by  the  joint  conveyance  of  the  hus- 
band and  wife :  Const,  art.  11,  sec.  2. 

It  cannot  be  taken  for  the  husband's  debts  against  the  wish 
of  either  the  husband  or  wife :  Gray  v.  Baird,  4  Lea,  215 ;  Shan- 
non's Code,  sec.  3798. 

It  may,  it  is  true,  be  abandoned,  as  in  case  of  removal  from 
the  state  and  becoming  a  resident  of  another  state:  Farris  v. 
Sipes,  99  Tenn.  298,  41  S.  W.  443.  And  if  the  husband  and 
wife  join  in  a  fraudulent  conveyance  to  a  third  party,  she  may 
lose  the  exemption  by  virtue  of  the  principle  of  estoppel: 
Cowan  V.  Johnston,  2  Shannon's  Tenn.  Cas.  41. 

It  is  true  that  in  Nichol  v.  Davidson  County,  8  Lea,  389,  it 
was  held  that  the  husband's  fraudulent  conveyance  to  the  wife 
of  the  homestead  would  defeat  the  claim  of  the  wife.  But  thi? 
was  a  homestead  under  the  act  of  1868,  by  which  the  wife  had 
no  interest  in  the  homestead,  and  the  husband  alone  could  con- 
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i/Tcy  it.     1       ,  I   I  ii  not  be  predicated  of  a  conveyance  of  ex- 

.  ;'^,''.enipt '-propcrt  \.  -<»  as  to  have  the  effect  to  lot  in  creditors  tO' 

."iv'r Incize ,it  for  tlieir  de1:)ts  a<iainpt  the  husband.     The  owner  of  it 

•  ^*>s<imav  dispose  of  it  bv  sale  or  mort£ras:e  at  his  discretion ;  '^^^ 

1;IC5  .^rippx^  V.  Ballentine,  1  Baxt.  3o3 ;  Cronan  v.  Honor,  10  Heisk. 

:^M'-3'533  ;'_Mynatt  v.'  :\ragill,  3  Lea,  72. 

/5.^4r"/I^"v-It  does  not jnalter,  therefore,  if  the  conveyance  from  the  hns- 
Y^'i^V'^aTicT-- to  the  wife  be  fraudulent  in  fact,  nor  that  both  partici- 
^^-.^^^^^-jpatcd  'in  tlie  fraudulent  intent,  or  that  the  conveyance  was 
'*^n^!;t'l\ine'relv,'v61untary,  it  cannot  deprive  either  of  the  homestead  ex* 
^^/4j4emptiori. ' 

orroct  in  holding;  that 
nnco  to  a  third  party 
the  mere  acceptance, 
S'X'i'^illj^P.^H.  ''^G  rnav  know  of  it=!' fraudulent  purpose,  of  a  voluntary 
k^v^lTeonvevance  bv  her  husband  ^\ll(n  he  i=  indebted,  does  not  de- 
t^^5|S'bar.'ho'r'-frorh- claim  in  <r  t]io'lion.o-t(  ad  ;  and  it  miijht,  and  in  this 
'|^^i>^Ga'=ff'<5ho.uld,"have  irone  further,  and  hold  that,  though  the  pur- 
^*:^^%|.>g;.p,Q'fo-9f;;the  hubband  and  ^ifc  may  have  been  fraudulent,  still 
?tli%t:^l't;Ke 'creditors' could, .'not* 'reach  the  homestead  exemption  as  the 
jt;,^  fVwrefeult/dfisuch.convevancejjlIowcll  v.  Thompson,  95  Tenn.  401, 

v\V' "  ^Oi^iejemaincler  or  rp\r-^'~'  p^'  •  >  ninv,  in  such  case,  be 

^^:;iV/-Treached^ — that  is":' tin  ^  i'  '  i  '  -old  subject  to  the  home^ 
-"'MjC'^te'ad, exemption  for  the  ddn-  nf  T  (  liu-band,  and  this  is  what 
;-'^*~ii'iiheJ court  of  chancerv  appeal's  directed  and  decreed. 
i5'*;r^itW;i%'T^^e">'dsts;of  this  cause  subsequent  to  ^he  decree  of  sale,  anci 
^^fi"'';]iircludiha;' 'that 'decree 'and  tlie  c^'^*^  ^^  ^be  appeal,  are  properly 
V^^^vW^-taxabie  to, complainant,  a^  ho.\^.i  or  from  that  time  for- 

^"v^t^^^nild^  <-T1hv  otiior  cp-t^  arc  pr<>perl\, .-adjudicated  by  the  court 
^5^--.-\^£f  :chancerv  '*^"*  ap])eal^ — that  is,  tlic  defendant  Lane  will  be 
^'it'^vktB^cd  '^v'lth  the  costs  accrued  up  to  the  entry  of  the  decree,  and 
:-:|r>/-?-j/th*cjcos.ts  henoafter  to  accrue  A\ill  be  taxed  by  the  chancellor  as 
Si'/;cvhe  may- see  .lit.  - 

,J.'*  "  •'■'XMt'-''  ^'      "■' '     y^  '     V       **•  ____ 

v~,^i\  ^-^.^JTne', Transfer  of  a  Homestead  cannot  ho   fr.nudulont    ns    to    the 

J^-v^VK'iSF.f'rodi tors'- of  the-  trr.i'ntnr.  Tii-'-t  Xnt.  r.<)nk  v.  Browne.  128  Ala.  T)."?, 

-'^i.V^iSr. 'AniV.Rtrirop.  l.ll),  ,20  Snuth.  ."."2:  Eairlo  y    Rin\lie.  326  Mich.  fil2, 

V  t^''?";S.VN.,-W. -Ill,  80  Am.  St.  Kop  r)<')2.  and  (.i-.  -  .   t.d  m  the  cros.'i-rcfor- 

"^^  5i.'-ence:nofo''thcM-(^to.     This  is  true  of  a  e(>n^('^  .iiu «'  of  a  homestead  by 

.  7-'-^  S^hii-h  inll  to'lnC  ^^ito:  Olson  v.  O'Connor,  i)  N.  Dak.  Sf^,  81  Am.  St. 

:'«. Rep ^  ."'»."..'■  ^^^\    \\.':i.''>0;,AVells  v.  Andorson.  97  Io\Aa,  201,  59  Am.  St. 

^^-Rt'i).  ;l(i9,  r,(,  \    W     1(»l:;  ArcP'hoe  v.  O'Uonrke,  10  Colo.  301,  3  Am.  St. 

Rep.  570,  1")  l\\>     iL'i)'    ]iut  sec  Kettlc^chlager  v.  I'errick,  12  S.  Dak. 

453,  70  Am.'*St.rK('p,023,'-sh  N.  ^y.  889. 
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ADVERSE  POSSESSION  by  a  lessee  after  the  expiration  of  his 
term,  87. 

by  a  lessee,  what  essential  to,  89. 

by  a  lessee  who  has  renounced  his  lessor's  title,  88,  89. 

presumption  against  the  lessee's  holding,  86,  87. 

title  by,  whether  may  be  acquired  by  a  lessee,  86. 
ATTORN]SIENT  by  a  tenant,  effect  of,  102. 

by  a  tenant,  estoppel  arising  from,  102.  103. 

by  a  tenant  induced  by  fraud  or  mistake,  103. 

by  a  tenant  to  a  purchaser  at  an  execution  sale,  104. 

by  a  ten'aut  to  a  purchaser  at  a  tax  sale,  105. 

by  a  tenant  to  the  purchaser  of  his  lessor's  title,  104. 

by  a  tenant  to  a  stranger,  101,  102. 

by  a  tenant  with  the  lessor's  consent,  104. 

BIGAMY,  evidence  of  divorce  to  justify  the  second  marriage,  what 
sufficient,  200,  201. 

CARRIERS,  passengers,  duty  of  to  protect,  55. 

CONSPIRACY,  tlireats  of  one  of  the  conspirators,  when  admissible 

against  the  others,  697,  698. 
CONSTITUTIONAL  LAW,  curative  statutes,  233. 

railways,  power  of  the  state  to  compel  two  or  more  to  enter 
into  joint  traffic  arrangements,  527-530. 
CORPORATIONS,  amalgamation  of  defined,  612. 

consolidated,  jurisdiction  of  the  national  courts  over,  655. 

consolidation  of,  abatement  of  pending  actions  does  not  take 
place  upon,  648. 

consolidation  of,  agreement  for  cannot  relieve  the  new  corpora- 
tion for  liability  for  debts  of  the  old,  642. 

consolidation  of,  constitutional  limitations  upon  exemptions 
and  privileges  of,  033-63G. 

consolidation  of,  contracts  of  the  old  corporations  must  be  per- 
formed by  the  new,  039. 

consolidation  of,  contracts  of  the  old  corporation's,  stipulations  in 
the  consolidation  agreement  that  the  new  corporation  shall 
not  be  answerable  for  are  void,  642. 

consolidation  of  creates  a  new  corporation',  613,  614. 
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CORror.  VTIOXS    oon^olidation    of,  creditors  may  sue    eitber    the 

y"  '<        *  new  corporation  or  the  old,  620. 

,     ,y  ';  .consolidation  of,  creditors  of  the  old  corporations  cannot  be  de- 

-?^|,    '    *  •-  ''P'^  *  right  of  action  against  them  and  compelled  to  resort 

^•'5>*  \    '     to  the  nevy,  G4G. 

^-'S'^i'^i'^  consolidation  of,  creditors  of  the  old  corporations  may  sue  the 

J-'.-j^^^V  "*''^^'  '^*  ^^^.'  ^*^^'  ^^• 

^■>i^'&*-^M,;  coiisolidatiou  of,  creditors  of  Uiv  oU]   corporations,  right  of  to 

iti.%T}/.  "■'"^  '    '  ''s.U(>'lfio'ne\v  in  equity,  fllT 

'-'/i&,%*^U' '^^'CODsolidatioh  of,  creditors  of  ilie  old  corporations,  whether  have 

'^j00^  '^""^  'lA.-li^'"  on  property  in  the  hands  of  the  new,  G44. 

»^fe'^'i?^V%cbiist)li(l  I'     11     •'    rM-rMlitnr«!  of  tho'^^pre-existing  corporations  may 

^■..  ^^->r-   .,   .    -  _^(  ■,   ^  i-aiiivt  tliem;  CIS  037. 


l.itiou  of- I  n  ditoi's  of  the  ]  w  exibting  corporations,  rights 
^-ss?^,--. '.#-.-!-.*■''" of  as-ai,Min--t  the  new.  G18.  ■*- 
'l^StJ^'il.P^'P'^'Oj'^^.tiPii  o*"-  definitions  of,  GOT-V- 

612. 


differences  between  and  purcliases,  GIO. 
idiffefen'ces'betlveen  and  reortjanization  of,  609. 


con'-  ^oes  not  render  the  new  corporation"  a  bona  fide 

^'rt  ifi>"''  '"    ".   '  '''•"'  property  of  the  old.  C,V2 

s^^^&'*i^<Jon'-  itions    In,  favor  of  the    old  corporation*, 

'C^Wj}-w  .- '.^ . ;..  ;_ 

-^^*^|v"r'^.i'cbn<  ^'  dependent^on'  the  statutes  authoriz- 

^"■^^^^^^■■'''^n-  *^ie  ron.'^tituent  corporations,  616, 

li^*'4^"-v'con-  ^fiill'term  of  corporate  life, 

^^'^^f-^f*'"'^' \oi\^'  r->'v-*-ii-^      \   ,if,   taxation  of,  G33, 

!^€-VSu' ^<^0"'-  terstate,  ricfhts  of;  (HI,-  G52. 

k'-^^l^'tvi'co"^  ite'rstate,  taxation  of,  652.  ' 

r^s-^^'li-.-.' con^  iii^dictlon  of  the  courts  over.  C%^4. 

4^kji^^^p.\c<->i''^  -  "-'  ^*y  <^ii^  of  ^'^^'  property  of  the  other  does 

"         'l-jk-!^  "  *"  tli«'  "f'w  001-poratIon  for  the  debts 

'"^^'.  ds>nt  of  agreement  or  express  statu- 

J-  .;^^^                  II,  I,  ..      I,  ,s                   .     t    ^        ^ 

.-'■''^*'§' >ori  ""   '   '  '   'it\\)i  tin- n'ew  for  the"torts  of  the  old.  638. 

^^r'^  *'  \   o(  tlie  old  and  the  new  corporation  to 

"'.'■■'  •    '  I    I  •   1-  not  jo. lit,  <US. 
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CORPORATIONS,  consolidation  of,  lien  of  creditors  of  the  old 
corporation,  644,  645. 

consolidation  of,  mortgages  bj'  the  old  corporations  have  prece- 
dence over  mortgages  by  the  new,  643. 

consolidation  of,  mortgages,  liability  of  the  new  corporation 
for,  G3G. 

con'solidation  of,  pleadings  in  actions  against  the  new  corpora- 
tion on  the  liability  of  the  old,  647. 

consolidation  of,  powers  and  property  of  the  old  corporation  vest 
in  the  new,  624. 

consolidation  of,  pre-existing  corporations  are  not  liable  upon 
causes  of  action  arising  after  the  consolidation,  G20. 

consolidation  of,  pre-existing  corporations  do  n'ot  continue  to  ex- 
ist except  for  the  protection  of  their  creditors,  619. 

consolidation  of,  pre-existing  corporations,  process,  how  to  be 
served  upon,  616,  620. 

con'solidation  of,  privileges  of  stoclvholders,  officers,  and  agents 
of  the  old  corporations  pass  to  the  new,  624. 

consolidation  of,  property  of  the  old  corporation  is  taken  subject 
to  all  equities,  642. 

consolidation  of,  stockholders,  assent  of  to,  when  implied,  623. 

consolidation  of,  stockholders,  laches  may  destroy  right  of  to 
object  to,  622. 

consolidation  of,  stockholders,  power  of  to  prevent,  621. 

consolidation  of,  stockholders,  right  of  to  stock  in  the  new  cor- 
poration, 623. 

consolidation  of,  stockholders,  right  of  to  withdraw  because  of, 
621. 

con'solidation  of,  subscription  to  the  capital  stock  of  the  old  cor- 
porations, rights  of  action  for,  when  pass  to  the  new,  628, 
629. 

consolidation  of,  subscription  to  the  stock  of  the  old  corporations 
made  by  municipal  corporations,  629,  631. 

consolidation  of,  taxation,  exemption  of  the  old  corporations 
from,  right  of,  whether  passes  to  the  new,  625-628,  632. 

consolidation  of,  taxation  for  the  privilege  of  consolidation,  654. 

consolidation  of,  term  of,  life  of  the  new  is  not  limited  by  that 
of  either  of  the  pre-existing  coi*porations,  615. 

consolidation  of,  unrecorded  conveyances  and  encumbrances  of 
the  old  corporations,  effect  of  as  against  purchasers  from 
and  creditors  of  the  new,  644. 

consolidation  of,  when  created  under  laws  of  different  states, 
649,  656. 

consolidation  of,  where  the  old  corporations  are  citizens  of  differ- 
ent states  creates  a  new  corporation  subject  to  the  laws  of 
each  state,  651,  652. 
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"..CORPORATIONS,  consolidation  of,  where  the  old  corporations  are 
'  ','^'"'!;;rV''5  citizens  of  different  states  gives  right  to  transact  business 
.  s'V  ?>  '-.  ^  in  either  state,  651. 

,,  .',^5^  ;£.; consolidation  of,  whotlier  creates  a  new  cori>oration  when  the 
.-A>?*   "  old  were  created  under  the  laws  of  different  states,  &i9,  050. 

yjV--"'*^-, directors'  liability  for  misappropriations  by  subordinates,  167. 

'{J^rfj^t'^j,  "intei-state,  consolidation  of  and  its  effect,  610-666. 

?i^^,^;^^f-fln,t9rstate,.  judgments  against,  effect  of  in  other  states,  650. 

'/:\:\^V^''Jease  by  one'  corporation  to  another,  effect  of,  611. 

%'^^K^{,'^^■^'laers^ir  of,-  described,  609.  .,-    , 

'f'V  SXl "  officers,  quantum  meruit  for  services  of,  when  sustainable.  680. 

r^|!,^^DEFVNlTION  of  appeals,  557. 
f'-l'^Ci!'^  of  lileptomania,  386. 
W^--?^,"^  '^t  marlietable  title,  561. 

^vS%E!P^ER,/guardian's  power  to  assign.  315. 

""•''•flSiftJ*''  -.'•«*, 

^$i^2J^^§?'9?P.EI^  against  tenant's  acquiring  or  asserting  an  adverse  title, 

f^f^^^^'-^'^agaihsttenant  at  will  or  by  sufferance,  71. 
'C^-l^^jTik^against.  tenants  in  <posst*siou  before  the  acceptance  of  a  lease, 
:'-^^^;-vV^r9'»'-'^;  95. -••'*-;    '';■'■ 
"" -^'V^^arising  against'a"land'"owner  from^hls-permltting  the  construc- 
*  ",   1.  r  *      tion  of  a  railway  without  objection,  30. 
f-'X'"^  by  lease  made  by  person  not  competent  to  contract,  68. 
V  ^:.p„  in- favor  of  lan'dlord  against  his' tenant  must  be  based  on  a  ten- 
y'^-^'V-J  ^-V"-"   ancy  in  fa'ct,'64,  (kV.       '  -  ■     -■•- 

",^ife.P  '^'"  fa'vor  of  landlord  against  his  tenant,  on  what  reasons  founded, 

«'V.Ci'?ii*ln^favor  of  landlord  "does  not  apply  to 'a  constructive  tenancy,  65. 
4"^7'V'>-"'"  occupant"  of  , real -property  ma\  deny  title  of  persons  suing  for 
\-~M-  .\"  ^j-  •^'   '    possession, '6o. 

,':'^f^4it**^';Npublic  domain,  lessee  of,  whether  may  dispute  his  lessor's  title, 
5ff*^'*'';^''^'.69,  74.       "   '^ 

:v''/ii'?f"VrenV  pavment.of  does  not  create  where  the' relation  of  landlord 
it'*  '''iM.^'l^      -and  "tenant' duos  not  exist,  65. 
V^'^.v^-M^Vrwoid 'lease,  estoppel  created  by  acceptance  of,  67.  68. 
'.f;v--«"EjVJlD~ENCE  to  e^'t<il>li'-h  the  continuance  of  the  first  marriage  whefl 
'.;^aC^e&f;j 'ia,second  h.is  b' en  contracted.  198,  206. 
-^ ^^VlW*i"''''^tVJ'V  -*'''..  "  See  Homicide.         .  " 

N^' EXEGUvTION  a'gainst  the  person,  indemnity,  officer,  when  may  exact 

^^*r'>^  v4r''befof'e''o\ecuting.  419 
■  ".  ^-&'**"-in''de.mnity>^6f'offi(  er  a' ting  under,  against  what  acts  may  be 
"X '  l:''-'"^--^exactod;T417".'_ 

'  Indemnity ^o^,7Pff^<•er'^  aftiiig  under,  agreements  for,  when  void 
"and '"when  V;llid,  417,-418. 
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EXECUTION,  Indemnity  of  officers  acting  under,  American  rule 
concerning,  415. 

indemnity  of  officers  acting  under,  amount  of,  417. 

indemnity  of  officers  acting  under,  cases  denying,  414. 

indemnity  of  officers  acting  under,  difference  between  English 
and  American  rule  concerning,  415. 

Indemnity  of  officers  acting  under,  enlarging  time  for  return  as  a 
means  of  coercing,  415. 

Indemnity  of  officei's  acting  under,  implied  agreement  of  plain- 
tiff to  pay,  448-450. 

indemnity  of  officers  acting  under,  liability  of  plaintiff  for,  tests 
of,  448,  449. 

indemnity  of  officers  acting  under,  plaintiff's  obligation  to 
make,  448. 

indemnity  of  officers  acting  under,  proceedings  in  England  for 
securing,  414,  415. 

indemnity  of  officers  acting  under,  refusal  of,  whether  justifies 
the  return  of  nulla  bona,  417. 

Indemnity  of  officers  acting  under,  statutes  concerning,  415,  416. 

indemnity  of  officers  acting  under,  when  and  how  may  be  de- 
manded, 416. 

indemnity  of  officers  acting  under,  writs  against  the  execution 
of  which  it  may  be  exacted,  418,  419. 

liability  of  plaintiff  to  indemnify  officer  for  acts  done  under,  44S- 
450. 
EXECUTION  SALE,  attornment  by  tenant  to  purchaser  at,  104. 

judgment  debtor  becomes  a  tenant  of  the  purchaser  at,  110. 

purchase  by  tenant  of  lessor's  title  at,  81. 

JGUARDIAN  AND  WARD,  actions  by  guardians  for  the  possession 
of  the  property  of  their  wards,  308. 

actions  by  guardians  to  collect  debts  due  their  wards,  288. 

actions  which  may  be  prosecuted  by  guardians,  316. 

agents,  power  of  guardians  to  employ,  298. 

assigntnent  of  dower,  power  of  guardians  to  make,  315. 

assignment  of  the  right  to  guardianship,  209. 

business  or  speculation,  guardian's  liability  for  employing  funds 
of  ward  in,  295. 

business  or  speculation,  right  of  the  ward  to  elect  whether  he 
will  take  profits  of,  296. 

change  of  the  nature  of  the  ward's  estate,  power  of  the  court 
to  authorize,  311. 

change  in  the  nature  of  the  ward's  estate,  power  of  the  guard- 
ian to  make,  311. 

Confederate  securities,  investments  by  guardians  in,  298. 

conflict  of  laws  with  respect  to  the  power  of  guardians  to  make 
investments.  297. 

chancery  guardians,  origin  of  the  power  to  appoint,  2G6. 


976  Index  to  the  Notes. 

cr  M:niAN   and   ward,   chancery   fiiiardians,    powers   of   were 
recognized   by  common-law  courts,   L'lJt; 
•■'    '   cliancery,  supervisoi"y  poA\eis  of  o^(T  guardians,  266. 
-•'-ia^Si''-    clii^'JiJry.  assignment  of  nglits  of  guardianship  by,  269. 
."  '/,2'\^'' '    chi^  airy,  guju'diuus  in,  powers  and  rights,  of,  262. 
'^■^'vVjAf-   chivalry,  guardianship  in,  202. 
V     "'.;  V    choses  in'  action,  guaidian's  assignment  of,  281,  282. 
'^K&^P-^W    classification  of  guardianships,  261,  262. 

'^%>'"^c;  "  '-comity,  extent  to  which  will  permit  the  exercise  of  the  power  of 
Stv\^^''v"  foreiccn  guardians,  273,   274. 

l^^ir-^frt"^ '  common  law,  extent  to  wlii(  h  '>tili  controls  their  relation  of,  261. 

^  ,  t>Vi'  '   • 

f-^Vl^^^/shv'- common-law  guardianships,  2t','j.   -. 

^s'l*.    ■■       contracts -by  guardians  to  su'-r^ 'vifr  '  oiitrol  of  ward's  property, 

1^  "''^B  "  contracts,  of  guaidi.ins  do    not  iliiid    person  or  estate  of  their 

'g^||^^...>J_^wards  282-2^4  ^    y' 

^^'*'^J^V    contrjirts  of  wards  cannot  create  personal  liability  aganist  their 

'^^&|^|-e'^^_ig|i!U-dians,  2!>6.     ".,.,   '"^     ,    *\ , 

^;,"C?|s^''"c,orporate  stocks,  investments  by  guardian's  in,  294,  295. 

^"M^^'^'l  i';c6st  of  suit,  liabilitv  of  guardians  lor,  317. 

•Ss^j^'^'i^', '.counsel  fees:  imlit^  of- guardians  to  allowance  for,  317. 

'st^i^-f  custody  of  °.  ward,  chancery  rules  by  which  rigiit  to  control  of  Is 

--s.  \i^^it'  C'U'-A-  a-deteru' ined,-  277, 

^r^*^S-.*    /custody ^of  ward,  foioiirii  guaidian,  right  of  to,  271,  272,  274. 

r-  •*"''"%,      custmly  of,  ward, -guaidian,,  natural  has  a  right  to,  276. 

'^^y^^^.  '/'-cust(  dy  of  -vNnrd.  guardian's  right  of  is  subject  to  the  control 

U--"'¥'"  '  '     ^^  ^''^^  <'Ourt,  276. 

.•'.^^fef*-^u;ustody  of  ward,  rights  of  guardi.in  to  remove  from  one  state 

'K'^'■.3"^',a^&^     to' another,  278. 

'4^^''>i'|';,-w custody  of.'A\ar(l,  \v('lf.ire'of  t^K      .     h   iiiu'>t  be  regarded  as  de- 

<^.'- '^'^'KV^'y^'^teiiniiiiiig  the  riSiht  to.  276,-277.    :   . 

A^»Jr4^,ti.*dealinsj:s  lot^\,><.I1  aie  i)rocuTn"d  to  bo  fraudulent  and  void,  302- 

*^  '  "ii""''   :  - ' "  •  "'^'4-  -  > 

^;;^^t&'T'^^''dealings  bot\\,een  after  the  terminauon  of  the  guardianship,  303, 

%/,^'iV\<     '304.  '.,..^, /. 

j?>Tc{'^Ki;j^',^(leath"Nif  T\ard,  guardian's  right  to  recover  for,  280. 


^  >^;^«S,-  ..deposits  in. bank  by  guardians  in  their  own  names,  297,  298. 

^*V'^t'^'^^'''-^^l'^^'*^''''''''^^''^"^^'''*'^^^^  ^y-  lia^^'li^.v  of  guardian's  for,  297. 

^■^  ".,$,-, ".domicile  , of- the  Avard  is  not  detonniiird  by  the  domicile  of  the 

*Jv^l.yi;J-^?'.V^-|;>guardlin.  ^278.- '. 

!j';l>^'^,,.'''.'dornlcjle  of  the  ward,  right  of  tho-gnardian  to  change,  277-279. 

\i*\'Cj^V^!4doni'iSi-ie"-'-.of^'the  waid,  right  of  the' guardian  to  change  is  sub- 

t''     i/   "'^\ ;        '"'*•!;'" 
■'^'l?-,^.  ^",  v*'jec>t  .to?, the  control  of  the  court,^  279. 

'  '|'/'^V';Jecclo'siastic';'il''courts,  guardianship  by  appointment  of,  265. 

'  -;*'/~  elo<'tion''Of  the, Infant,  gnarilianvh"p  by,  26."), 

'\   -  e(]uitable.  conversion  of  the  estates  of  wards,  313. 

"   fiduciary '•■j-elation's'.  between,  302. 
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GUARDIAN   AND  WARD,   foreign    guardian,    accounting   by   for 
debts  colelcted  in  anotlier   jurisdiction,  273. 

foreign  guardian,  comity,  extent  to  whicli  will  permit  the  exer- 
cise of  the  powers  of,  273,  274. 

foreign  guardian,  custody  of  ward,  right  of  to,  271,  272. 

foreign  guardian,  power  of  to  collect  debts,  273. 

foreign'  guardian,  transfer  by  of  property,  273. 

foreign  guardian,   transmitting  property  to,  274,  275. 

guardians,  power  of  to  collect  debts  due  their  wai'ds,  287,  2S8. 

guardians,  power  of  to  compromise  debts  due  to  their  wards, 
291. 

guardians,  power  of  to  disaffirm  contracts  of  their  wards,  287. 

guardians,  power  of  to  make  voluntary  releases  or  transfers  of 
their  wards'  property,  291. 

guardians,  power  of  to  ratify  contracts  of  their  wards,  287. 

guardians,   power   of   to   receive   payment   of   debts   due   their 
wards,  288. 

guardians,    power  of  to    receive    payment    otherwise  than  in 
money,  289,  290. 

guardians,  power  of  to  reduce  to  possession  choses  In  action  of 
wives  of  their  wards,  288. 

guardians,  power  of  to  submit  to  arbitration,  291. 

guardians,  taking  paper  payable  to  themselves,  effect  of,  290. 

guardian'ship  extends  ordinarily  to  both  the  person  and.  the  es- 
tate of  the  ward,  267. 

improvements  on  ward's  estate,   power  of  guardian  to  make, 
312,  313. 

Interest,  office  of  guardian,  whether  coupled  with  a,  269. 

investments  and  loans,  power  and  duty  of  guardians  to  make, 
292. 

Investments,  time  allowed  guardians  In"  which  to  make,  297. 

leases  by  guardians  are  limited  to  the  term  of  the  guardian- 
ship, 310. 

leases,  power  of  guardians  to  make,  309,  310. 

liability  of  guardians  for  default  of  their  agents,  298. 

liability  of  guardians  for  loans  made  without  proper  security, 
292-294. 

liability  of  guardians  for  losses  arising  from  Investments,  294. 

liability  of  the  estates  of  wards  on  contracts  made  by  their 
guardians,  283-286. 

loans  made  by  guardians  without  taking  security,  292. 

lunatics,  guardians  of,  266. 

maintenance  of  ward,  encroachment  on  the  principal  may  be 
authorized  by  the  court,  300. 

maintenance  of  ward,  encroachment  on  the  principal  may  be 
ratified  by  the  court,  301. 
Am.  St.  Rep.,  Vol.  LXXXIX.— 62 
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GUARDIAN  AND  WARD,  mafntenanoe  of    ward  is  not  restrlcfed 
to  tbe  income  of  the  current  year,   oOU. 
.  .  ^     maintenance  of  ^\arcl,  mode  ot  providing  for  in  En'gland,  299. 
^.t.'5>y      maiuteuaiice  of  ward  must  not  encroacli  on  the  principal  of  his 
'.V  ,-^^^'-         estate,  299,  300. 

'<-J,''y,'  i^>-/m.untonance  of  ward,  previous  order  of  court  is  not  required  to 
'.,%f.y  fi?',         justify  expenditures  for,  299. 
''^^|t"Jftr' marriage  of  a  ward  of  the  court,  2S0. 
■-**>'>■''       minghng  of  the  funds  of,  3U4. 
'-f'|?>?^'^     moitgages  and  other  ioans.,  authority  of  guardians  to  pay  off, 

:^^S'i      mortgages,  power  of  guardi.iub  to  malie,  314. 
y^v^^U-; ''".J  natural  guurdiaubhip  extends  only  to  the  person  of  the  ward, 
-;~tl-^tT,r-.       '267,  27G. 

'■'&'fe^i?^!^wnature,  guardian  by  cannot^sell  the  real  estate  of  his  ward,  268. 
>"%^v''|''t  '   nature,  guardians  by,  grandparents  as,  2t}4. 
'i^^5^^!^5nature,  guardianship  by,  204.  ■• 

'.^^'jJ^'^Vnature,  guardianship  by,  mother,    when  entitled  to,  264. 
^_^^|!^j%egbtiable  paper  payable  to  guardian,  title  to,  270. 
^JsX" ''"Nurture,  guaidiaiifebip  by,  diffeience  between'  and  guardi 


ianship 

^f?^'«-  't  *by ''  nature,  ■  205: 
*  5' ^  ^//nurture,  guardianship  by  is  confliied  to  the  person  of  the  ward, 
i    i         2Go. 

oil  leases,  power  of  guardian's  to  make,  310. 
paitition,  power  of  guardians  to  make,  315. 
pa.Miient  of  guardian's  debts  with  the  funds  of  his  ward.  306. 
'  por.sonal  liability  of  guardians,  contracts  exempting  them  from, 
■ji;.^4;\  ',^  ' :-'   284,  28.1. 

"^,''-,:^'  *  personal    liability   of    guardians  on    contracts  made    by  their 
287. 

ity    iif  guardian's    on  contracts    made  by    them, 
V   '  28;]  285. 

II^'/"^ -ff"- personal  property  of  the  ward,  guardian's  power  of  sale  over, 
l{C-?;^%r«£'>^-  -  '2.S0. 

"V"%-^''r  personal  property  of  the  ward,  guardian's  right  to  the  custodj 
Ki^S-Iri"      "  ot  280,  281. 

l&'A^fe^'P^^'^^^'^'''''^  "^  property  of  ward,  guardian's  right  to,  318. 
^"•lV--*3^''"  possession  of  the  cunrdian  is  the  possession'  of  his  ward,  309. 

rdiaub  in  their  own  names  with  the  funds  of 

ans  of  claims  against  the  estates  of  their 

"purchase  iiv/guaidians  of  outstanding  title  to  the  property  of 

"-'     ''"^Wlieir.w.in'.v    .".(C). 

pnrchabe' by 'guardians  of  their  wards'  property.  307,  308. 
real  proi>erty,  poVer  of' guardian  to  improve  for  his  ward,  312, 
313.   :     '    '^''  -   '  '     " 
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OUARDIAN  AND  WARD,  real  property,    power   of   guardian    to 

purchase  for  his  ward,  312. 
real  property,  power  of  guardian  to  sell,  311,  312. 
releases  and  settlements  between,  303. 
rents  and  prolits  of  ward's  lands,  guardian's  right  to  recover, 

310. 
repairs  of  ward's  estate,  power  of  guardian  to  make,  313. 
sale  of  personal  property  by  guardians,  281,  282. 
securities  which  must  be  talien  by  guardians  on  loaning  funds, 

2!>2-294. 
seduction  of  ward,  guardian's  right  to  recover  for,  280. 
socage,   guardian  in,  personal  property  of  his  ward,  authority 

over,  263. 
socage,  guardian  in,  powers  and  rights  of,  262,  273. 
soc-age,   guardian  in,   real  property  of   his  ward,   rights  of  in, 

203. 
socage,  guardianship  by,  262. 
socage,   guardianship  by  does  not  exist  in  the  United  States, 

264. 
suits  by  guardians  in'  foreign  jurisdictions,  272. 
tax  sale,  attornment  to  a  purchaser  at,  105. 
tax  sale  of  the  title  of  the  lessor  may  be  proved  by  the  tenant, 

78,  84. 
taxes,  power  and  duty  of  guardians  to  pay,  314. 
termination  of  relation  of  by  disclaimer  and  notice,  90. 
termination  of  the  lessor's  title,  the  ten'ant  is  not  estopped  from 

proving,  76,  77. 
termination  of  the  relation  of,  effect  of,  100,  101. 
termination  of  the  relation  by  eviction  by  title  paramount,  99, 

100. 
territorial  limits  of  the  authority  of  the  guardian,  271, 
testamentary  guardians,  powers  of,  266,  2()7. 
title  to  negotiate  paper  payable  to  a  guardian,  270. 
title  to  property  does  not  exist  in  the  guardian,  270. 
tracing  funds   converted  by  guardians,  307. 
tnist  in  favor  of  ward,  when  will  be  declared,  306.  307. 
use  by  guardian  of  the  funds  or  property  of  his  ward,  304, 
waste,  liability  of  guardians  for,  315. 

HOMICIDE,  threats  against  person  other  than  the  decedent,  when 

admissible,  606.  697. 
threats  against  policeman,  when  admissible,  698. 
threats  by  decedent  accompanied  by  hostile  acts,  707. 
threats  by  decedent,  admissibility  of  is  a  question  for  the  conrt, 

702. 
threats   by   decedent,   admissibility   of   to   support   the   plea  of 

self-defense,  701. 
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nOMICIDE,  threats  by  decedent,  against  the  accused,  general  rule 
•,  -^     >     as  to  admissibility  of,  G97. 
^j|;^;^i?VXbroats   by   decedent,   against  the  accused,   when  inadmissible^ 
vJ-yS^l'-t/    ■  t>09,  701. 

\A\  *kX^threats  by  one  of  sev(^ral  conspirators,  GOT,  698. 
V,  ';'., J..' threats  by  the  accused,  admibsibdity  of  to  sliow  malice  or  in- 
i7£tj%i'':    :  tent,  093. 


'V'^v 


,»^cated  to  tl:e  doceabcd,  G93. 


*J^tV^V^t" threats  by 'tlie  accused,  general  lulc  .c^  to  admissibility  of,  692. 
"^M^J^^vthreri't-  ]>\   tlio  accu^-ed,  previouslv,  .to  the  day  of  the  liilliiig,  G92. 
'^^*%M'*'v,'^*^'*^!,'^"'  (-"uditional,  are  admissible.  696. 
.s'XiE;.%4'-'Athrea,ts  directed  against  a  family  or^a  whole  class  of  persons, 


indefinite,  whetlier  admissible,  602,  G94. 
?^^-tire^'vVJ^^^^^^'''"^^^^'^'^'*^6'  ^^^   ^ot  directed   to  any  particular  person, 

_^^v;^i^^4breats>made  by  the  accused  or  decedent,  when  admissible,  692. 

}#^^>^^thfeatsst)f  the-decedent  cannot  justify  his  killing,  702. 

■^S^J-?^,-^eats,of-' the  decedent,  communicated  to  the  accused,  admis- 

'';^&''%^^%!■^jssibility  of, -.704,  705.^  .,     ,  „ 

-'MV!"?''"  1  ■  threats  jof -the  decedent,. .evidence  to  rebut.  710. 

;,  -?!f*r#*'ttir^ats':of.the/dec<'dont';  general  and  indefinite,  703.  704. 

*  ;,j^'„,^vthreatsf,of .the  decedent.  ncxM'S^ity  of  proving  overt  act  by  him 
'^"'"'-.^,1;-;-  before  ndnv.ttinir.  TOl. 

''.,V,     threats  of  the  decedent,  not  ac<om]>anied  by  hostile  acts.  708. 

'i  J '■i'-'i' threats  of  tlie  decedent  not  ( oninuinicated  to  the  accused  ac- 
'  ;\(^i;\?!,"^?.^  ■  conii)anied  by  otliers  whi(  h  are  communicated.  706.  707. 
'i^'^Tj^'"^  ./threats -of  the  decedent  not  communicated  to  the  accused,  admis- 
"^\5^''^?''^'A\.i'Sibility-of','7Qo.- 706.'*'  '-      -  "  ■  ' 


't%:f^i':^y^,^  ^.s^i^d  for  what  purposes  admis^ilile  7<>0 

r:;;j-i'?^,_^y; threats  of  the  dec^Mlent.  remotenc^^s  of.  703. 

.I'Cr^i-^y  tfireats,  remoteness  of  does  not  destroy  admissibility  of  If  dl- 

fi  ^^  ''^':'>£   »rected' against  the  decedent.  695. 

^4^%'NDEMNITT»  of  officer^,  agreements  for,  validity  of,  417,  418. 
'.S4>^j$u.ot  ,oflacer8iCharg,ed  with  the  execution  of  writs,  cases  denying, 

"•'i'-,-f7;c"^of>ofl3cers,  charged  with  the  ex(Huiii.:i  of  writs  of  attachment, 

-'-*  of^pfflcersl  demand  for,  when  and  how  may  be  made,  416. 
'  • ';  of  oflaceVs.  differences  between  the  American  and  English  nile» 

,,  ',  I'  concerning"  414 

,  ■  of  officers,;,  El  gli^h  piattices  concerning,  414,  415, 
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INDEMNITY   of  officers,  refusal  of,  whether  justifies  the  return  of 
nulla  bona,  417. 

of   officers,    writs   against  the   enforcement  of  which   may   be 
demanded,  418,  419. 
INFANTS,  lease,  acceptance  by,  effect  of,  68. 
INJUNCTION  to  prevent  the  publication  of  a  libel,  852. 

to  prevent  the  publication  of  letters,  845. 

to  prevent  the  publication  of  oral  lectures,  854. 

to  protect  right  of  privacy,  845,  851. 
INSANE  PEKSON,  lease,  acceptance  by,  effect  of,  68. 

KLEPTOMANIA,  charge  to  jury  where  the  defense  of  Is  urged, 
387. 
definitions  of,  386. 
evidence  of,  388. 

existence  of  is  a  defense  to  a  prosecution  for  crime,  386,  387. 
is  a  recognized  mental  disease,  386. 
marriage,  annulment  because  of,  388,  389. 
robbery,  when  a  defense  to  a  charge  of,  387. 

liANDLORD  AND  TENANT,  acceptance  of  lease,  effect  of,  68. 
acceptance  of  lease,  while  in  possession  under  a  contract  of  pur- 
chase, 66.  67. 
acquisition  of  his  lessor's  title  by  the  tenant,  81. 
admission  of  title  in  landlord,  what  amounts  to,  66. 
adverse  possession  by  a  grantee  of  the  tenant,  109. 
adverse  possession  by  the  tenant  after  the  expiration  of  his 

term,  87. 
adverse  possession  by  the  tenant  cannot  commence  until  after 

he  has  surrendered  possession  under  the  lease,  88. 
adverse  possession  by  the  tenant,  notice  to  the  lessor  of,  88.  89. 
adverse  possession  by  the  tenant,  the  presumption  is  against,  86, 

87. 
adverse  possession  by  the  tenant  what  essential  to,  89. 
adverse  possession  by  the  tenant,  when  may  commence,  87. 
adverse  possession  by  the  tenant  who  has  renounced  his  lessor's 

title,  88. 
adverse  possession,  failure  to  pay  rent  cannot  amount  to.  80. 
adverse  possession  is  terminated  by  accepting  a  lease.  86. 
adverse  possession,  title  by  cannot  be  acquired  during  the  lease, 

86. 
agreement  to  abandon  possession  of  land  does  not  create  the 

relation  of,  65. 
attornment  by  a  tenant,  effect  of,  102. 
attornment  by  a  tenant,  estoppel  arising,  102,  103. 
attornment  by  a  tenant,  induced  by  fraud  or  mistake,  103. 
attornment  by  a  tenant  to  a  paramount  title,  102. 
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LAXPT,(TRD  AND  TENANT,    attornment    by  a  tenant    to  a  pur- 
chaser at  an  execution  sale,  104,  105. 
attornment  by  a  tenant  to  a  purcha'-er  at  a  tax  sale,  105. 
:  'i\    attornment  by  a  tenant  to  a  purchaser  of  the  lessor's  title.  104. 
'    Sf-  ^  -    attornment  by  a  tenant  to  a  stranger,  101. 
;.\l-;!^^j,-j|^' attornment  by  a  tenant  ^\ith  the  lebsors  consent,  104. 
4    "7^t3t'<^^^"Se  of  lessor's  title,   subsequent  payment  of  rent  does  not 
■v^Cf'l^xlj^  '-J-     estop  tenant  from  proving,  78,  79. 

>^|^'^^s^'^|;r  conveyances  by  lessor  after  making  his  lease  may  be  proved  by 
•''•■"''''^■* ')#■'  the  ten'ant,  77. 

;'^■^*lpS"-'^'!  disclahuer  by  tenant  which  will  support  adverse  possession,  89. 
;:^^^*^^^,.-di«iclaJmer  of  lessor's  title  by  tenant,  effect  of,  91. 
''\W^*i'^  disseisin  of  lessor  by  tenant,  91. 

."'"^W^'i- encumbrance  against  lessor's^  title,  purchase  of  by  tenant,  8.3. 
''^^^f:~..,escheat  of  lessor's  title  to.  the,  state,  tenant  is  not  estopped  from 

f^ri^^^'-M^^^Pl'-^'  ^-*'^i"^t  a  mortgagor  who  accepts  a  lease  from  the  pur- 

^^^^S^4ic'4f'''* chaser  at  a  foreclosure  sa'le,  110. 

l^j^t^^-; 'estoppel  aiiuiiist  a  m  lulor^.-who  accepts  a  lease  from  his  vendee, 

yW^Wk^k-' 110. 

lt^^'i^»-^/,e&topp,rl  against  persons  fraudulently  acquiring  possession  from 

v'fM/%-'tfe-/enant,  107,  108..       •     .,,  •. 

*?^^^§=^  estopi)'el{against 'tenant',, assignee' or-xgrantee  of  lessor  is  entitled 

-    "y    4*"&-  wj'^w  '^•p/^   ,•     1    '      "^  *■<-,.     '  ■* 

•  \V-'f*'''  ,'-' to 'assert,  111.  .- 

'^  X''    estoppel  against  ^tenant,   (a^'^  affirming  that  it  continues  only 
'*   -"  during  the  term,' 97. 
i~  \  ,  estoppel  against  tenant  (ca^es  with  his  surrender  of  possession, 
v."i/'^-'  ,,     65,  G6; 
Vk^t/'^**-?;'/- estoppel  Mirainst  tonant:does  not  arise  unless  he  takes  posses- 
'^j-ttf%''i''"' U  -  'S>ion  undoi-  Die  lease,  92. 

'?.>#"'"'■  ^'^' '/estoppel  airrnii-t  tenant  does  not  arise  where  tenancy  is  construc- 

'ifi-  i."  '^  '  *  ' 
'v*iv-?f ']-?'*'«  >:^'  tive  oiilv,  (>'. 
'  '  ■&'■' '  ^'*'*  '•"  '    "         '  ' 
(".>'>;-'";■»>'' "estoppel  ai:i  r  ^t    toii.iut  dni  ^  Tuit  ])ii\ent  his  showing  that  the 

^'''^""■^'%\,  .     lessor's  title  has  tcrnnnaled  since  the  execution  of  the  lease, 

*<"?*  ;'.4;^; .estoppel   a irni list   teinnt,   effect  of  in  actions   for  unlawful   de- 
;f.";*^>\'>'>"' '     tainer,  114. 

^^s^-Z^^ISf'pestoppel  .against  tenant,  effect  of  in  actions  of  ejectment.  112. 
'  "G''- 1  ^t-i'.' estoppel  "n<r,'iMist  tenant,  effect  upon  of  misrepresentation  or 
^^'ix\.   -x/T^/fraud.   i'i..m    m,, 

»^'jS",V-'^'^<j,jestdppel'ai:.iiTist  tenant,  executor  or  ;i(lininistrat.or  of  the  lessor 
-lil"''-'^'- ' T'-X'  m a V-" a s'sei-t,  11 2. 

y^-fYr' r    '  '"nant  extends' to  his  heirs,  108. 

'■t'"^>V'<  ''lant  extends  to  his  mortgagees  and  lessees, 

'    t  (\tends  to  his  wife.  110. 
t  I  mt  extends  to  purchasers  from  him,  108,  109. 
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liANDLORD  AND  TENANT,  estoppel  against  tenant,  heirs  of  the 

lessor  may  assert,  112. 
estoppel  against  tenant  in  favor  of  landlord,  64,  65. 
estoppel  against  tenant  in  what  action's  may  be  asserted,  113, 

114. 
estoppel   against  tenant  in    whose   favor  may  be  accepted,  110, 

111. 
estoppel  against  tenant,  misrepresentations  or  fraud  which  will 

prevent  the  operation  of,  70. 
estoppel  against  tenant,  persons  affected  by,  106,  107. 
estoppel  against  tenant,  public  policy  may  forbid  the  assertion 

of,  115. 
estoppel  against  tenant,  purchaser  of  lessor's  title  at  a  judicial 

sale  may  assert,  113. 
estoppel  against  tenant,  reasons  on  which  founded,  65. 
estoppel  against  tenant,  subtenanfs  are  bound  by,  106,  107. 
estoppel  against  tenant,  void  lease,  whether  creates,  67. 
estoppel  against  tenant,  waiver  of  by  the  lessor,  114. 
estoppel  against  tenant   who  has  accepted  lease  from  two  or 

more  persons,  102. 
estoppel  against  tenant's  acquiring  an  outstanding  title,  79,  80. 
estoppel  against  tenant's  acquiring  tax  title,  79. 
estoppel  against  tenant's  acquiring  tax  title  to  the  leased  prem- 
ises, 84,  85. 
estoppel  against  tenant's  asserting  an'  adverse  title,  SO. 
estoppel  against    tenant's  asserting    another    title  inconsistent 

with  the  lessor's,  83,  84. 
estoppel  against  tenant's    purchase    of    encumbrances    against 

lessor's  title,  83. 
estoppel  of  tenant  to  deny  lessor's  title  at  the  date  of  the  lease, 

71-73. 
estoppel  of  tenant  to  deny  lessor's  title  extends  only   to  the 

estate  necessary  to  support  the  lease,  75. 
estoppel  of  tenant  to  deny  lessor's  title  is  restricted  to  the  lands 

actually  leased,  and  does  not  extend  to  another  part  of  the 

same  tract,  75. 
estoppel  of  tenant  to  show  that  lessor's  title  was  different  from 

that  supposed,  72. 
estoppel  of  tenant  to  show  that  the  title  is  in  the  Un^ited  States, 

74. 
estoppel  of  tenant  to  show  title  in  a  third  person,  73,  74, 
eviction  by  title  paramount,  effect  of,  100.  101. 
eviction  by  title  paramount,  judgment  is  not  necessary  to  sup- 
port, 100. 
eviction'  by  title  paramount,  judgment  not  executed,   whether 

may  amount  to,  99. 
eviction  by  title  paramount,  tenant  may  show,  99,  100. 
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LANDLOHD    WO  TENANT,  execution  sale,  attornment  to  a  pur- 
chaser at,  lOl. 
execution  bale  of  title  of  lessor  may  be  proved  by  the  tenant, 
_      .       78,  82. 
',Jf!/"\',execution  sale,  purchase  by  tenant  of  lessor's  title  at,  81. 
■'.''>•*  ?  .execution  sale,  termination  of  lessor's  title  by,  82,  83. 
-''ij>i,*V''*,'^^Piration  of  the  term  does  not  terminate  the  relation'  of,  97. 
i    ^  , '/»  -holding  over  by  the  tenant,  effect  of,  97,  98. 
C^'fy^  iuCompeieiit  person,  acceptance  of  lease  by  does  not  create  an" 
f'^'"'*^^'*'         estoppel,  (iS. 

V'i«fe.'.C'Jiifant  or  insane  person,  effect  of  lease  by,  68. 
^ -"^^J?^"" judgment  debtor  whose  lands  are  sold  under  execution  becomes 
i%1v  -"-    ^  tenant,  110. 

^^i^^i- lease,. estoppel  of  tenant  by  recitals  of,  07. 
^?|i:^^^4'0ease  sufficient  to  create  relation  of,  ^\  hat  is  n'ot,  65,  66. 
*^V:-jf^^;  lease,. "tenant  cannot  avoid  the  effect  of,  G6. 
f;H^I^'2''^''H™itations  ai;ain*.t  leh^or's  tiUe,  when  statute  begins  to  run,  91, 

Jr'-i  -'  i-*"''--  -I  *'■*  »  '■'■"  '        ■'*."'" 

^wr^tfevtnara'ied  woman  nn  o  of  i,'  ^  >  ii\,  ^\  hether  creates  an  es- 

%h'^-'  t\mpei,  08. 

^^\-j.^^misfepresentation  or  fraud,  effect  of  the  acceptance  of  a  lease 

^ilK  Si^i/ tfpropu'red'  by,'  09,  SO; 


tanoe  of  a  lease,  effect  of.  70. 
estoppel  against  tenant 

'  'J'  ^  does  not  arise  from.  70,  71. 

;„-''"' "■outstandin<r  title  jn  a  third  person,  estoppel  of  tenant  to  assert, 

J'-"'  ''       '    73    71     , 

'•fr^'kK'^  outstanding'    I'lli'.   puii'ii^"    of   li\    UM'aiit    after  judgment  has 
^^,':''<\\      ^^  been  entered  against  his  lessor,  80,  81. 
/i#^?-il'li'-*butsta'ndin'g>  title;  tenant's  right  to  ^acquire,  79,  80. 
^-'A'*''  'f-,  payment  of  rent  made  bj^  one  already  in'  possession,  94. 
-'|^*'&^^4'P0ssession  acquired  from  ics-^or  e-tup'"-  tlie  tenant  from  denying 
k'^'-^t   '  '.'fthe  title,' 93. 

■;L^>'^'%\„I>oss^eR.sion  by  tenant  before  accepting  a  lease,  whether  permits 
H^-'.^t'v'J  '^  him  to  deny  iiis  le^^sor's  title,  94,  95. 
5?^V-,-^  '-possession  under  .a  lease  Is  necessary  to  create  the  relation  of, 

@!i";fyApurchasers  .holding  under  contracts  of  purchase  are  quasi  ten'- 
"^'^  '^-0:  -'  "V  ants,'^  m    ^  V  ~^  . .'     -  '^ 

?i'^"«relation^of,\h6w''may  bo  created,  00,  07. 
f^^  -icsi;.iTent,''vpavniont  of  d.ies  not  create  the  n^lation  of.  05. 
jr«^"j,''pspt>tejiants. are, subject  to  the  same  esti^jipel  as  the  original  ten- 
'';'&'''Cfe'ants?",107A       i   ^   .' 

pv""      '   '       '  *-     *■      cfoppel  ac-iiii^t,  71.. 

bv  tlie  tenant,  effect  of.  9*?,  99. 

the  tenant,  what  is  a  sufficient,  98. 


^^feC 
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IjANDLORD  and  tenant,  surrender  of  possession,  when  neces- 
sary to  terminate  tlie  relation  of,  96,  97. 

title  at  tlie  date  of  tlie  lease,  the  tenant  cannot  dispute,  71. 

title,  changes  in'  after  the  execution,  of  the  lease,  the  tenant  may 
show,  71. 

title  of  the  landlord  may  be  either  legal  or  equitable,  66. 

vendor  accepting  a  lease  from  his  vendee,  110. 

void  lease,  estoppel  created  by  acceptance  of,  67. 

will,  tenant  at,  estoppel  against,  71. 
LEASES.     See  Guardian  and  Ward;  Landlord  and  Tenant. 
LETTERS,  private,  injunction  against  publication  of,  M5. 
LIBEL    of  candidate  for  public  office,  434. 

public   entertainment,   criticism  of,   when  is  not,  371. 

MARRIAGE,  absentee  cannot  invoke  the  presumption  of  the  death 
of  his  spouse  because  he  has  not  heard  from  her,  202. 

absentee  cantiot  invoke  the  presumption  of  the  divorce  of  his 
spouse,  203. 

bigamous,  difficulty  of  proving  the  continuance  of  the  first  mar- 
riage, 203. 

bigamy,  evidence  of  the  continuance  of  the  first  marriage  In 
prosecutions  for,  what  sufficient,  200. 

burden  of  proof  of  the  dissolution  of  the  first  in  support  of  the 
second,  201. 

desertion,  spouse  guilty  of,  when  cannot  invoke  the  presump- 
tion of  death  or  divorce,  203. 

divorce,  evidence  sufficient  to  rebut  the  presumption  of.  202. 

divorce  in'  support  of  a  second  marriage  is  not  presumed  where 
the  parties  have  not  acted  inconsistently  with  the  continu- 
ance of  the  first  marriage,  20S. 

kleptomania  of  wife  does  not  authorize  annulment  of,  388,  389. 

presumption  of  divorce  in  support  of  a  second  marriage,  199. 

presumption  of  the  death  of  the  former  spouse  when  a  second 
marringe  has  been  contracted.  199. 

presumption  of  the  dissolution  of  the  first  marriage  when  a 
second  has  been  contracted,  199. 

presumptions  in  favor  of,  198,  204. 

proof  sufficient  to  show  that  the  first  marriage  continues  not- 
withstanding the  contracting  of  a  second,  200. 

second,  presumption  in'  favor  of,  l98,  204. 
MARRIED    WOMAN,  acceptance   of  lease   by,  whether  creates  an 
estoppel,  68. 

covenants  of  warranty  In  conveyances  by,  whe*n  do  not  bind,  42. 

PARTITION,  guardian's  p-nver  to  make,  315. 

PARTY-WAIjLS,  action  for    contribution,  by    and    against    whom 
maintainable,  942,  943. 
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PA  I   I  Y  ^V  \TJ.S,  additions  made  to,  M-hen  do  not  become  a  part  of, 
'  '        I'.'i'J. 
^\^    ',    .contra(.t  or  prescription  is  necessai-y  to  create,  927. 
'.■■>%  i"^  contribution  because  of  malting  use  of,  939,  940. 
;^|^f  Wj^'otribution,  covenant  for,  whether  runs  with  the  land,  941-943. 
,-.''.-*^%;%f_' contribution  for  erecting  a  new  wall,  934,  935,  937. 
'VV^^w^^J  contribution  for  repairs  of,  935. 

V*'^:'!'  ^'^'  contribution  for,  riglit  of  mu'^t  depend  on  an  agreement,  express 
•*f  V.  tAf  ;^    'or  implied,  927. 

H,%^%,-^?.' creation  of  by  the  same  grantor  conveying  lots  to  different  per- 

iffjt^'j^      sons,  927.  928. 

f|?S'.^?''r'f' definitions  of,  925. 

'^f^^-l^f "destruction  of  destroys  the  right  to  maintain,  937. 

'«'^'^€i--  easements  of  each  owner,  930-932,  935. 

'*w$,$t,v'""^oun(lation,  riglit  to  ch,inge-or  repair,  931. 

^'Ji^fe.i?'*  grantor,  ^\ll('n  liable  on  a  covenant  to  pav  for,  944. 

d:£{f^vV''''^''K<-'^Sbt,- leiigth,  and  tLicknobS  of,  right  of  each  owner  to  Increase, 

M">.-^Wii^.;.03O.  ..   ^'' 

,5f  •';Ki4*i(-A»&  -V   _^ 


.%}^'S*^^* tho w*  c  1  ( > i  t  Ml .  '  '2i ; 

^■A'*!^-^^^' increa.se  ol,  iiiiiit-rof  adjoiuiPLr  ouner  to  use,  932. 
„f^f$^f?-,^^  injunction  against  openings  or  windows  in,  928. 
&r!t.i-:^«-i„:./:;J,.„^..:^-u..„  „„.-.■  „i,i. .,....-, *  ...:^u  -c-poct  to,  945. 


right  of  support,  936. 

"Z''^'  '''"■fna'y  "Stand -wlioHy-on  the  land  of  one  proprietor,  928. 
.    '-  \   '  mechanic'«?    lion    in    favor   of   owner  building,  941. 

;','  '    merely  building  partly  on  two  lots  does  not  create,  926. 
Tx^:}"^  "  necHl  not  rest  equally  on  the  land  of  the  adjacent  proprietors,  925. 
'  <jVlC''*!^  negliirence  in^pulling  dow-n  or, rebuilding,  liability  for,  934. 
^^I'-y^-^' openinirs'or  windows  In,  neither- party  has  any  right  to  make, 

Cj*i^:r^ 'openli  --  Ol    ,v.i.iiu>\--  .1.,  :  ^'l.t  to  maintain,  when  exists,  929. 
?-^A"Csv*~y  o^\n(M•'llo<iinning  and  refusing  to  complete,  944. 
'*^V^';^'H-owner^ "making  chance*  in  is  an  insurer  of  the  safety  of  the 
•14;2t^^t:V  '  'work,  931.  - 
M'"tC-*'^y'''ow'nor';liip  of,  how  vested,  930. 
fi^|^|:§:';pafol  rfsrct  in<  nt  for.  927. 
!^E4#t'^V'"('^^i''l''li^  on  of  by,  927. 

';»;'Vi-|v''-p?^i'\pre'=uini)tioii   o!     'iJ5.  927. 

v.«>*«,ri^, 'p'-^^jljjlj;:^-]^^^ ,,  "^",1,1  reconstructinc  to  =;n<^tTin  n  n^-w  building,  933. 
4r.Ci^vfe^*frebiiiidinc  aftcr.-dostruction.  027. 
|^'i>Xy-'-,'^^^«;'j.Y.lV,-[il,l'incr.  ••\iioii<r>  of.  rontribution  to,  934,  935,  937. 
;'|j:-'"i5r>buildin-.  riirlit  of.  03 1. 
»'?'^^','r]:emo,V,.nlrCrii:1it  of."  ;•;'>''. 
''^,^-^'.'^'f^"pa;f.'^of!,V''>i>t' il>ii*'"n  to  expense  of,  935. 
"■' "'repair '"of r'ri'L']it  to  m.iko.  n.?,5. 
'richls'of-'io.vi-norsi'Of.  0P,C)-'r,2. 

i  .  ^J'      •     ,    •»  'i    -^    .      "T    f      r 
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PARTY-WALLS,   right   to   maintain   with   openings  and   flues,    as 
originally  constructed,  929. 
strength  of  need  only  be  sufficient  to  support  the  building  of 

which  it  forms  a  part,  936. 
support,  right  of,  935,  936. 
timbei-s,  right  to  insert  in,  939. 

title  to  is  not  held  in  cotenancy,  but  In  seyeralty,  929,  930. 
use,  creation  of  by,  025. 
use  of,  contribution  because  of,  939. 
use  of,  proper,  what  is  a,  939. 
use  of,  right  of  each  owner  to,  938. 

use  whether  creates  obligation  to  pay  a  share  of  the  expense- 
of,  927. 
PHOTOGRAPHS,  Injunction  against  the  publication  of.  845,  846. 
PRESUMPTIONS  in  favor  of  a  second  marriage,  198,  204. 

In  favor  of  second  marriage,  English  decisions  respecting,  204- 

200. 
of  death  of  former  si>ouse  in  support  of  a  second  marriage,  199^ 
201. 
*   of  the  dissolution  of  the  first  marriage,  an  absentee  cannot  in- 
voke, 202. 
of  the  divorce  of  the  former  spouse  in  support  of  a  second 
marriage,  199. 
PRIVACY,  property  right  in  is  not  recognized,  845,  847. 

right  of  connected  with  a  trust  relation  may  be  protected,  846.. 
right  of  connected  with  property,  injunction  may  protect,  845^ 

846. 
right  of  dies  with  the  person,  850. 
right  of,  difference  between  persons  of  public  and  of  private 

character,  840,  850. 
right  of  has  not  gained  a  recognized  foothold,  844,  847. 
right  of,  injunction  to  protect,  851. 
PUBLIC  LANDS,  lessee  of,  whether  estopped  to  deny  his  lessor's 
title,  69,  74. 

RAILROADS,  estoppel  of  land  owner  arising  from  permitting  their 

construction  without  objection,  30. 
RAILWAYS,  joint  traffic  arrangements,  power  of  the  state  to  com- 
pel the  entering  into,  527-530. 
rates,   presumption   of  the  reasonableness   of    those    fixed    by 

railway  commissions,  530. 
rates,  reasonableness  of,  how  must  be  determined.  533. 
RES  JUDICATA,  decisions  of  the  land  department  of  the  United 
States  as,  152. 

SHERIFFS,  indemnity,  ri.txht  of  to  exact,  and  how  the  right  may 
be  asserted,  413-419. 
indemnity  to  for  acts  Ivnown  to  be  wrongful,  448,  449. 
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SHERIFFS,  Indemnity  to,  plaintiff  does  not  become  liable  for  by 

morely  authorizing  the  writ,  499. 
indemnity  to,   ratification   by   plaintiff   may   establish   right  of 

officer  to,  448. 
liability   of   plaintiff   to   indemnify   for   acts   done   under  writs, 

448-450. 

'"  TAXATION,  exemption  of  corporations  from,  whether  passes  to  a 
/;     ".  new  or  con.solidated  corporation,  025-028,  632. 

.  v«TAX  SALE,  attornment  by  lessee  to  purchaser  at,  105. 
i";  TAX  TITLE,  lo.«:sce.  whether  estoppel  from  acquirin'g  and  assert- 
:.  ,  \  .;'  in-g,  79,  84,  85. 

':.^\TH'REATS,  evidence  of.     See  Homicide. 
'",'>■'-'/ 
ji-i.  USURY,  bonus  to  agent,  when  amounts  to,  544. 

';<.v^ASTE,  guardian's  liability  for,  315. 

. %;;"^^iL"LS,  acknowledgments  of  indebtedness,  whether  may  amount 
-Y^'^S'S^A*"'.  to,  492,  493. 

t  "ft^V'''  cbanges  in  accounts  In  bank,  when  may  amount  to,  491. 
:/;*fJ'^';^'characteristics  of,  what  are  essential,  487. 
.r  <^v.  -, -'^nypyances,  when  may  take  ellect  as,  493. 
''Ij'.'.-'  .conveyances,  whether'  may  operate  as,  494,  495. 
"  >,  contracts,  when  rnay  be  given  effect  as,  493. 

construing  ,as  conveyances  writings  In  the  form  of,  497. 
construction,  rules  of  In  determining  whether  instruments  are, 
'  488. 
^    death,  must  come  into  operation  upon  and  not  before  or  after, 
r\   \''    487. 
.   ^..,  "'''^definitions  of,  480,  487. 

;'v-4 -.'disposition  of  property  Is  not  essential  to,  487. 
■'  *  J  '<.r;^distlnctions  between  and  deeds,  494,  495. 
,  V^^'^,'"' essentials  of,  487,  489. 

'^' Av/A.'^^ : -executors,  instruments  appointive:  but  making  no  disposition  of 
'^•^  -;,>;;,'/     'property  are,  487. 
''  V-C  -f, '/.formalities  essential  to,  489,  400. 

.V'/'^'l.'j''kuardians,   instruments  appointing  but  making  no  disposition 
^^j.'/;.  -  ;..  ,'     of  property,  are  not,  487. 

*'""■*  f'Viillustrations  of  writings  in  the  form  of  which  have  been  held 
f^;"'^.',-y   ^^  to  be  conveyances,  498,  409. 

. 7?; Vj|^ Illustrations  of  writings  which  have  been  held  to  be,  490,  491, 
•VjU^'  ';;;;.498,^490.  - 

■'i','/'  in -the  form.pf  acknowledgments  of  Indebtedness,  492^ 
'*^\;  Jnlthe^formof  contracts,  483. 
-;in,-the'fOTm''of  letters,  491,  492. 
In  the' foiTn  of  promissory  notes.  494. 
in  the,  form' of. transfers  of  bank  deposits,  491. 
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WILLS    In  the  form  of  trust  deeds,  500. 
Informal  wills,  illustrations  of,  490, 

Instruments  merely  attempting  to  exclude  heirs  are  not,  487. 
Intent  of  the  testator,  how  and  from  what  to  be  ascertained* 

488,  497. 
Intention  of  the  testator,  Importance  of,  496. 
letters,  when  may  amount  to,  491,  492. 
misnomer  is  not  material,  490. 

parol  evidence  to  ascertain'  the  intent  of  the  testator,  489. 
presumptions  against  instruments  being,  488. 
promissory  notes,  whether  may  be  given  effect  ag,  494. 
reservations  of  life  estates  do  not  create,  495,  496. 
testamentary  intent  Is  essential  to,  488. 
trust  deeds,  writings  In  the  form  of,  when  operate  at,  600. 


|f^fK/\i 
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ABDUCTION. 

1.  ABDUCTION.— TO  CHARGE  A  JURY  TO  ACQUIT  THE 
DEFENDANT  if  they  believe  that  he  tooli  the  girl  for  the  purpose 
alone  of  having  intercourse  with  her  himself  is  erroneous,  as  with- 
drawing from  the  jury  the  charge  in  the  indictment  that  he  took  the 
girl  for  the  purpose  of  marriage.     (Ala.)  Boyett  v.  State,  19. 

2.  ABDUCTION.— A  CHARGE  THAT,  TO  FIND  THE  DE- 
FENDANT GUILTY,  the  jury  must  believe  that  he  took  the  girl 
for  the  purpose  of  concubinage,  and  that  the  girl  was  under  the 
age  of  fourteen  years,  is  erroneous,  as  withdrawing  from  the  jury 
the  charge  in  the  indictment  that  he  took  the  girl  for  the  purpose  of 
prostitution  or  marriage.    (Ala.)  Boyett  v.  State,  19. 

ACCIDENT  INSURANCE. 

See  Insurance,  8-14. 

ACKNOWLEDGMENTS. 

ACKNOWLEDGMENT  OF  AN  INSTRUMENT  !n'  which 
a  corporation  is  interested  financially  cannot  be  taken  by  a  stock- 
holder therein.    (111.)   Ogden  Bldg.   etc.   Assn.   v.  Mensch,  330. 

See   Mortgages,   3-5. 

ACTIONS. 

1.  THE  FACT  THAT  NO  PRECEDENT  CAN  BE  FOUND 
TO  SUSTAIN  AN  ACTION  in  a  given  case  is  evidence  that  a  prin- 
ciple does  not  exist  upon  which  the  right  may  be  based,  but  the 
want  of  a  precedent  is  no  sufficient  reason  for  refusing  relief,  if  a 
principle  of  the  common  law  can  be  found  which  governs  it,  or  by 
analogy  ought  to  govern  it.  (N.  Y.)  Roberson  v.  Rochester  Fold- 
ing Box  Co.,   828. 

2.  ACTIONS— RIGHT  OF  ATTORNEY  GENERAL  TO  MAIN- 
TAIN.—The  attorney  general  of  a  state  has  authority  to  prosecute 
an  action  if  it  is  such  an  action  as  can  be  maintained  by  the  state, 
and  his  authority  to  maintain  an  action  cannot  be  denied  on  the 
ground  that  the  state  has  no  pecuniary  interest  in  the  controversy. 
Whether  the  action  is  such  that  it  could  be  maintained  by  the  state 
must  be  decided  by  the  court  in  which  it  is  brought  (Mo.)  State 
V.  Zachritz,  711. 

ADULTERATION   OF    FOOD. 
See  Criminal  Law,  2. 

(991) 
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AFFIDAVITS. 
See   Appeal   and   Error,   4;    Process. 

AGENCY. 

.  1.     AriENCY-ARSUMPTION     OF.-The     mere     fact     that     the- 

-» holder, of  an  assignment  of  a  judjrment  for  safekeeping  assumes  to 

J^  "act.  as   agent  for  the   assignee   in   delivering   the   assignment   and 

'\A,  rec'ei\  ing  the  proceeds  of  the  judgment,  which  he  appropriates  to 

t  ;-"'^^HS,own  u^e,  does  not  establish  his  agency,  when  he  has  not  been 

V   -'.'apiwinted  as  such,  and  the  assiijnee  has  not  ratified  his  acts  nor 

'held  him  out  as  an  agent,  and  neither  the  purchaser  nor  his  assign 

.'r;^;;,can   hold   title  to  the  judgment  as  agaiiibt  the  true  owner.     (111.) 

''^' >\-^Schmidt  v.  Shaver,  25(». 

?:{^  ''-'V  2".  A(;KN(^Y— PURCHASER  BOUND  TO  KNOW  AUTHOR- 
,?^.^*JTY  or  ACIKNT.— A  person  having  notice  that  another  in  posses- 
'-"  "^v- si^bn  "of  an  assignment  of  a  judgment  is  not  the  owner  thereof,  nor 
4^;^.5'e1i titled  to  its  proceeds,  and  that  they  belong  to  a  third  party,  is 
i  -^y/b'ound'  at  his  peril  to  ascertain  the  authority  of  the  holder  of  the 
•i^rJissiiiniiuMit  to  make  delivery  thereof  and  receive  payment  for  the 
''',.;ffco'.udgi]ient   as  the   agent    of    such   third    person.     (111.)    Schmidt   v. 


^ ';£\S_haver,  250 
'?;>f^'3:rPRIN< 


CIPAL     AND     AGENT.-WHEKE    SUBAGENTS    ARB 

..^^->|!J«E(SESSiiR^Y:TO  THE   PROPER  TRANSACTION  AND   CARRY- 

■^^J^GlON^OF^THE. BUSINESS  committed  to  an  agent,  the  latter  ha» 

-'Tmplied  l-'aiithority  to    appoint    suba^ciits..     (Ala.)   Insurance  Co.   v. 

Thornt6nJv30:'  -  .  ■' \  ,    ^  ,    ^.  - 

4.^  'PRINCIPAL  AND  AGENT.-AN  AGENT  HAVING  IMPLIED 
POWER  TO  AI'POINT  SUBAGENTS  may  do  so  although  the 
duties  to  be  performed  involve  the  exercise  of  personal  skill  and 
judgment.     (Ala.)    Insurance   Co.    v.   Thornton,   30. 

,5.     PRINCIPAL   AND    AGENT— SUBAGENTS— TERRITORIAL 

.  LIMITS. — The  authority  of  an  agent,  though  he  is  a  general  agent 

'In,-, the  broadest    sense  of    the  term,  cannot    be  exercised  either  by 

_*^?,  himself- .or  through   subagents  outside  of  the   territorial  limits  set 

t»>'''down"in  his  commission.     (Ala.)  Insurance  Co.  v.  Thornton,  30. 

^'-.-  See." Evidence,   1;   Guardian   and   Ward,   3;   Insurance,   15;   Usury» 

-fci"^'    •'  APOTHECARIES. 

V'4iXf.,v',  See    Druggists. 

'    ^  't''  '" 

<>4'-'  APPEAL   AND    ERROR. 

'.  -^  <^;;i!;!:''APPELLATE     practice.— Assignments     of     error     hased 

''^"■'"Vupon  rulings  not  appearing  from  the  record  on  appeal  except  by 

,  •■*'>;anVassertion  of  facts  in  the  motion  for  a  new  trial  cannot  be  con- 

'  l;'rRiaered.'„(Fla.)  McCune  v.  State.  225. 

';;'"2r;lPPEALANDERROR— JURISDICTION.— An   issue   raised   In 

'ithe'^cburjt.lbeiow  , involving  a  constitutional   question  gives  the  su- 

j^tifiie'' 9^,i»;"t,>ppellate  jurisdiction.     (Mo.)   Marx  v.  Hart,   715. 

%  .3,.;  Appellate  practice— unavailable  objections. 

Objection"' thatvan' allegation  in  an  answer  to  a  bill  to  foreclose  a 
mortgage  i^- but 'a*  statement  of  a  legal  conclusion'  is  unavailable,  on 
appeal,  in  tlie''al)sence^  (if  objection  at  the  trial  to  the  introduction 
ot  e\ideiue  leiuliiig  t(V'supj)urt  such  allegation.  (111.)  Ogden  Build- 
ing etc.  Assn.  'v.  Meusch,-  330. 
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4.  APPELLATE  PRACTICE.— AFFIDAVITS  used  in  support 
of  a  motion  for  a  new  trial,  unless  evidenced  to  it  by  a  bill  of  ex- 
ceptions, cannot  be  considered  on  appeal.  (Fla.)  Higginbotham  v. 
State,  237. 

5.  APPEAL.— EXCEPTIONS  ARE  NOT  REQUIRED  TO  BE 
TAKEN  in  cases  brought  directly  from  the  Colorado  court  of 
appeals  to  the  supreme  court,  nor  need  they  be  taken  to  a  judg- 
ment of  the  court  of  appeals  directing  a  new  trial.  (Colo.)  City  of 
Pueblo  V.  Shutt  Investment  Co.,  221. 

6.  APPEAL  AND  ERROR.— A  FINDING  NOT  SUPPORTED 
BY  THE  EVIDENCE  does  not  require  a  new  trial  or  a  reversal,  if 
such  finding  is  upon  an  irrelevant  or  immaterial  issue,  and  the 
judgment  is  sufficiently  sustained  by  other  findings  and  they  are 
supported  by  the  evidence.     (Cal.)  Gage  v.  Gunther,  141. 

7.  APPEAL  AND  ERROR.— ERROR  IS  PRESUMABLY  HURT- 
FUL to  the  party  against  whom  it  is  committed,  and  it  devolves 
upon  the  opposite  party  to  show  that  it  was  harmless.  (Mo.) 
State  V.  Nelson,  681. 

8.  APPELLATE  PRACTICE  —  DIRECTING  VERDICT.— If 
the  ruling  of  the  lower  court  in'  directing  a  verdict  is  not  questioned 
by  assignment  of  error  in  the  manner  directed  by  statute,  the 
correctness  of  such  ruling  cannot  be  considered  on  appeal. 
(Iowa)  Brewster  v.  Chicago  etc.  Ry.  Co.,  348. 

9.  APPEAL  AND  ERROR.— A  brief  highly  disrespectful  to  the 
judge  who  tried  the  cause  and  to  the  officers  of  the  land  depart- 
ment of  the  United  States  will  be  stricken  from  the  files  of  the 
appellate  court.     (Cal.)   Gage  v.   Gunther,   141. 

See  Jurisdiction,  6;  Mines  and  Mining,  10;  Railway  Commission,  17. 

APPURTENANCES. 

AN  APPURTENANCE  IS  THAT  WHICH  BELONGS  to 

something  else  as  an  adjunct  or  appendage  of  such  moment  that 
the  thing  to  which  it  attaches  cannot  be  enjoyed  without  its  use. 
(Colo.)  Cleary  v.  Skiffich,  207. 

ARBITRATION. 
See   Reference. 

ASSAULT. 
Bee  Railroads,    13-17. 

ASSIGNMENTS. 

1.  ASSIGNMENT  OF  WRITTEN  INSTRUMENTS  by  which  a 
contract  is  witnessed  is  the  most  common  mode  of  transferring  the 
contract,  and  cannot  be  understood  as  having  any  other  inten- 
tion. An  assignment  of  a  lease  by  which  the  term  and  an  obliga- 
tion to  convey  are  both  created,  transfers  them  both.  (Cal.)  Blake- 
man  V.  Miller,  120. 

2.  ASSIGNMENT    OF    OPTION    TO    PURCHASE.— An    assign- 
ment which  purports  to  be  not  merely  an    assignment  of  the  term 
of  a  lease,  but  also  of  the  instrument  or  "indenture  of  lease,"  car- 
Am.   St.   Rep.,  Vol.   LXXXIX.-63 
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.  ri«^<?  with   It  an  option  to  purchase  contained  in  the  lease.     (Cal.) 
Blakeman  v.  Miller,  120. 

7~'i-?^'iv  '4  -  See   Judgments,    13,    14. 


^•^.i- 


%f'"     "  ATTACHMENT    AND    GARNISHMENT. 

:''„^  •*■«.'     - 

■.f\r,  ,1.  THE  LEVY  OF  AN  ATTACHMENT  ON  REAL  ESTATE 
fi^  f'.'«<  gives  the  court  whence  the  process  issued  neither  actual  nor  con- 
'<^%y  structive  possession  of  the  property,  but  only  creates  a  lien  there- 
%,-Y;1y*^' on  Jn  favor  of  the  attaching  creditor.  (Neb.)  Leigh  v.  Green,  751. 
p'Mh/2.  GARNISHMENT.— PROPERTY  IN  THE  POSSESSION  OF 
'ft^^-llAS   OFFICER   WHO   HAS   MADE   A   LAWl^'UL   LEVY   THERE- 


^^^.-^f.*  ^  3.  -  GARNISHMENT    OF    FRENCH     SPOLIATION   CLAIMS.— 
(^^*?^j.<Avr'ards  to  the  next  of  kin'  under  the  act  of  Congress  of  March  3, 


5^^^^^/ficiaries  of  the  bounty,  and  that  it  shall  not  be  Intercepted  for  the 
v^ls^f^^nefit-^or  enjoyment  of  any  other  person  before  reaching  the  in- 
fi-QSj^t'eiidod  benoficiaries.     (Md  )  Thurston  v.  Wilnier.  438. 

y.#t;|^\4.;:  garnishment-jurisdiction— service      ON      PART- 

'^^^'N'fiRS.-^Serv'ice  of  notice  of  garnishment  upon  a  partner  who  has 
^'5^;^'' pos'^ession-of  the  , goods  gives  the  court  jurisdiction  of  the  subject 
--*;TiiMttor,  ;and  the  voluntary  appearance  of  the  other  partner  confers 
jurisdiction  'of  himself  personally.     (Mo.)   Marx   v.   Hart,   715. 

,-.      CARNISHMENT—JURISDICTION— OFFICER'S      RETURN. 

Ihe  return  of  an  officer  in  a  garnishment  proceeding  reciting  that 

',.*,  he  delivered  a  copy  of  the  summons  of  garnishment  to  the  gar- 

^'',<nishee,  which  copy  he  makes  part  of- his  return,  and  in  which  he 

'  '';* -^"notified"   the  garnishee  that  he  attached  in  his  hands  all  debts 

;'?V'^*';;^arid -personal  property  due  by  him  to  the  defendant  in  attachment, 

.''^'^iK -is'-'aT  sufficient  compliance  with  the  statute  requiring  him   "to  de- 

■(&^i'%hhire"  to. the  garnishee  that  he  attaches  such  property  in  his  hands, 

sV^'^^r^HV)'' confer  jurisdiction   owv   tlic  ji.irnisliee  and  the  subject  matter. 

^_"Vf  yV/(:^lb:)  Marx  v.. Hart.  71.') 

^"'^■"'4^•Si6.'"'GARNISH^I10NT— FORM  OF  VERDICT.— If,  in  garnishment 
*."?,<;  proceedings,  .counsel  for  both  sides  stipulate  that  it  shall  be  suffl- 
n^f-^'f 'c'i'ent  for  the  jury  to  designate  the  goods  in  the  hands  of  the  gar- 
':  i-"'.;Viiisliee..'aS' ''the  diamonds,  watches,  and  jewelry  described"  in  a 
'^rf'^%§ert7iin;note,  and  the  coiu-t  draws  up  a  form  of  verdict  in  accord- 
J;i*  r^i-afiffp^-^^/jtii  such  .stipulation,  which  is  adopted  by  the  jury,  the  ver- 
^t;'»fiir^"^'dic%  is  binding,  especially  if  counsel  at  no  time  makes  any  request 
^^y;f'^^C?;foh  a  "separate  valuation  of  each  article,  which  it  was  incumbent 
•^i^tW'  ui)on  them  to  do  if  they  desired  such  separate  valuation.  (Mo.) 
i;^"^7.i{lafx,v."Hart,  715. 

-'^l^^if'l.'"-''GARNISII>IENT— USURY.— An    attaching    creditor    proceed- 

'^,■51^  ingi,by!^  garnishment  is  not  a  stranger  or  general  creditor,  so  as  to 

'-y^-  deprive  'him'.of  the  right  to  attack  as  usurious  a  mortgage  given 

*5-^i)jV>the"t%eifen(l:uit  in  attachment  to  the  garnishee.     (Mo.)  Marx  v. 

^  "Hart;    715;'-'  ,  ' 

'    ',     '  'See'T  Bankruptcy,    3;    Corporations,    10,    29. 

'  '--^"i"  J  ty^jAT'TORNEY   GENERAL. 

^-"^  ./•  ,  See   Actions,   2. 
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ATTORNEYS'  FEES. 

ATTORNEYS— RECOVERY  FOR  SERVICES  RENDERED.— 
If  an  attorney  has  rendered  valuable  services  to  one  who  has  re- 
■ceived  the  benefits  thereof,  a  promise  to  pay  their  reasonable  value 
is  presumed,  unless  the  circumstances  show  that  such  services 
were  intended  to  be  gratuitous.  (Mo.)  Taussig  v.  St.  Louis  etc.  R. 
U.  Co.,  674. 

See  Corporations,  4,  5;  Eminent  Domain,   10. 

BANKRUPTCY. 

1.  BANKRUPTCY  ACTS— EFFECT  ON  STATE  LAWS.— A 
national  bankruptcy  act  is  the  supreme  law  of  the  land,  and  sus- 
pends and  supersedes  the  operation  of  any  state  insolvency  law  in 
conflict  therewith.  State  insolvency  laws  continue  operative,  how- 
ever, upon  any  subject  matter  expressly  or  impliedly  excepted 
from  the  operation  of  national  bankruptcy  statutes.  (Cal.)  R.  H. 
Herron  Co.  v.  Superior  Court,  124. 

2.  BANKRUPTCY  ACTS— EFFECT  ON  MINING  CORPORA- 
TIONS. — The  national  bankruptcy  act  of  1898  does  not  apply  to 
mining  corporations,  organized  under  the  laws  of,  and  exclusively 
engaged  in  mining  within,  a  state.  Hence,  the  state  Insolvency 
laws  are  applicable  to  such  corporations.  (Cal.)  R.  H.  Herron  Co. 
v.  Superior  Court,  124. 

3.  ATTACHMENT  AND  GARNISHMENT— DISCHARGE  IN 
BANKRUPTCY.— A  discharge  in  bankruptcy  of  an  attachment  de- 
fendant in  a  national  court  after  final  judgment  against  the  gar- 
nishee in  a  state  court  and  an  appeal  and  supersedeas  bond  does  not 
discharge  the  garnishee,  nor  devest  the  state  court  of  jurisdiction 
to  enforce  the  rights  accruing  to  the  plaintiff  by  the  garnishment 
proceedings.     (Mo.)  Marx  v.  Hart,  715. 

BENEFIT   SOCIETIES. 

1.  BENEFIT     SOCIETIES.— THE      BENEFICIARY      HAS     A 

VESTED  INTEREST  in  a  policy  of  insurance  delivered  to  her 
which  the  insured  cannot  devest  without  her  consent  by  designat- 
ing a  diTorent  beneficiary,  the  policy  and  by-laws  of  the  associa- 
tion being  silent  as  to  his  power  to  do  so.  (Colo.)  Pittinger  v. 
Pittinger,  193. 

2.  BENEFIT  SOCIETIES— CHANGE  OF  BENEFICIARIES.— 
A  BY-LAW  enacted  by  a  beneficial  association  authorizing  the 
change  of  beneficiaries  has  no  retroactive  effect.  (Colo.)  Pittinger 
T.  Pittinger,  193. 

BLACKLISTING. 
Bee  Constitutional   Law,  SO. 

BONDS. 
See  Injunctions,  4;  Pleading  and  Practice,  5;  SoretyshlpL 

BOUNDARIES. 
See  Waters,  1, 
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BRIEFS. 
See  Appeal  and  Error,  9. 

rf  b):~  '  BUILDING    AND    LOAN    ASSOCIATIONS. 

•'rt-V*!-     BUILDING  AND   LOAN   ASSOCIATIONS.— Settlement  with 

'  ^C^'borrowers  prescribed  by  statute  for  solvent  loan  associations  does 

.',,;^*^/ruot  apply  to  insolvent  as^^ociations.     (Iowa)  Spinney  v.  Miller,  3.51. 

^'^%%.2:  BUILDING  AND  LOAN  ASSOCIATIONS— METHOD  OF 
'*'.«^U>SEtTLEMENT— ESTOl'i'EL.— The  method  pre^cribed  by  a  na- 
V.J-g;'''tloiial  court  appointing  a  recoi\er  for  an  insohent  loan  associatioa 
'k'V  \^>^f^^  settling  with  borrowing  members  is  not  conclusive  on  them  in 
f^  "'l^^^la  subsequent  suit  to  foreclose  a'morttrago  given  by  them,  if  the 
jis'-v^^  issue  as  to  the  amount  of ,  such  mortgage  was  not  before  the 
^i'i^t:^fQOin-i,  and  could  not  ha\e  been  preb»nited  in  the  action.  (Iowa) 
"^;,^i.|^Spinney  v.  Miller,  351. 

'"55;%S^'»3.\  BUILDING  AND  LOAN  ASSOCIATIONS— MODE  OF 
•J^^i|*S.EltrLEMENT— ESTOPPEL.— If  st<.ckholdcrs  in  a  loan  associa- 
-"ty'^^^jfjrtiqn'are  not  parties  to  an  action  in  which  a  method  is  pi'escribed 
'f.^-^X'to^f  J. settling  with  its  borrowing  members,  they  are  not  bound 
f'^>-*i''^'ttfereby.  '(Iowa)  Spinney  v.  Miller,  351. 

>f§?V4-UBUILDING.  AND  LOAN.  ASSOCIATIONS— METHOD  OF 
"'^;^'^^SETTLEiIENT. — In  a  settlement  of  an  insolvent  loan  association 

-C"^SY'ith\Jts-'^,bprrowing^  mojnbers',  they  are  entitled  to  a  credit  for 
'  ^fpreliiiums  paid  by  them,  but  not  for  interest  or  for  dues  paid  ou 
■'  ;'stock.     (Iowa)  Spinney  v.  Millei*,  351. 

:    5.     BUILDING  AND     LOAN  ASSOCIATIONS— MORTGAGES- 
ESTOPPEL.— A  mortgagor  who  has  received  and  retained  benefits 
under  a   mortgage  executed  to  a   foreign  building  and  loan  asso- 
'^  .elation  cannot  assert  its  invalidity  because  of  the  failure  of  the 
;  T^^a»''sociation    to    comply    ^^ith    the    statute    prescribing    terms    upon 
/ '^^i"vj\'hiGh  a   foroiirn   ( oi-i)oration    may   do    business   within    the   state. 
ij-5>S,'\(Iow'a)^  Spinney   v.    Milh'r,   351. 

V^^^-Jfr-kr-FOKEIGN  CORPORATIONS- MORTGAGES.— The  fact  that 
J  ifi^g^the' statutory  requirements  of  the.- state  in  which  a  mortgage  is 
f«^r^^'''r  executed  to  a^  foreign  loan  association  have  not  been  comi)lied  with 
'^•L'jvly^when, the- stock  is  subscribed  for  is  not  sufficient  to  destroy  the  lien 
,',^j*j' <^under.the  mortgage.  (Iowa)  Spinney  v.  Miller.  ,'V>1. 
^X'V^i^pV'T.-'BT'TLDING  AND  LOAN  ASSOCIATIONS  —  PRESUMP- 
,^J1::Vif ION  AS  to  law  of  another  state.— if  the  law  as  to  the 
'--'J^r'^settlement  of  a  foreign  loan  association  with  Its  borrowers  In  the 
^•'"''iJi  state  of  its -domicile  is  not  shown,  it  must  be  presumed  to  be  the 
^^~*'..,/!;'Same  as- that  of  tho  vtate  in  wliich  a  settlement  is  asked.  (Iowa) 
-#i>»|3iSpinney''T.. Miller,  351. 
y:^"h'''-'*^:.1'--V-;.-'     -        .  See  Mortgages,  6. 

*'  V  £'(«^  3.^*<-'^  '^  '••-•■,5,  -i 

-.  4stei:,vv.   ,  carriers. 

■  'W'M,. ,"^5i;' v^Vvvs  . -See  Railroads;   Railway  Commlgrfoa, 


,    „  .'"^  'W'-'V/c:;  '"  CERTIORARL 

'  *  V5^^/;'.5;V;V'l:>.^:'      Bee  Jurisdiction,  %, 
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CHATTEL    MORTGAGES. 

1.  CHATTEL  MORTGAGES— NOTICE  OF.— If  a  valid  chattel 
mortgage  is  executed  in  one  state  upon  property  in  another,  and, 
before  the  levy  thereon  by  an  attaching  creditor  in  the  latter 
state,  he  is  informed  by  his  attorney  and  agent  that  a  bank  holds 
a  mortgage  on  all  of  the  attached  property,  this  is  sufficient  no- 
tice to  put  the  attaching  creditor  on  inquii-y  as  to  the  existence 
of  the  mortgage.  (Iowa)  Aultman  &  Taylor  Machinery  Co.  v. 
Kennedy,  373. 

2.  CHATTEL  MORTGAGES-RECORDING  IN  ANOTHER 
STATE.— A  chattel  mortgage  executed  and  recorded  in  one  state 
Is  not  constructive  notice  to  purchasers  or  attaching  creditors  of 
property  covered  by  it.  but  situated  in  another  state  at  the  time 
the  mortgage  is  executed.  (Iowa)  Aultman  &  Taylor  Machinery 
Co.  V.  Kennedy,  373. 

3.  CHATTEL  MORTGAGES— CONFLICT  OF  LAWS.-If  a 
valid  chattel  mortgage  is  executed  and  recorded  in  one  state  on 
property  situated  in  another,  and  such  property  is  attached  by  the 
mortgagor's  creditor  in  the  latter  state,  the  rights  of  the  mortgagee 
and  such  creditor  must  be  determined  by  the  law  of  the  state 
where  the  property  is  situated.  (Iowa)  Aultman  &  Taylor  Machin- 
ery Co.  V.  Kennedy,  373. 

CITIZENS. 

See  Municipal  Corporations,  23;  Naturalization. 

COLD    STORAGE. 
See  Warehousemen. 

COMMERCIAL  AGENCY. 
See  Mercantile   Agency. 

CONFESSION  OF  JUDGMENT. 
See  Executions,  1,  2,  10. 

CONFLICT   OF    LAWS. 

tSee  Building  and  Loan  Associations;  Chattel  Mortgages,  3;  Con- 
tracts. 2;  Railroads,  2. 

CONSTABLES. 
See   Executions,   7. 

CONSTITUTIONAL  LAW. 

1.  TITLE  OF  ACT.— THE  FACT  THAT  THE  LEGISLATURE 
CHOSE  A  TITLE  MUCH  MORE  COMPREHENSIVE  than  the 
matter  covered  by  the  body  of  the  act  does  not  render  the  act  un- 
constitutional as  not  being  clearly  expressed  in  its  title.  (Neb.) 
State  v.  Heldenbrand,  743. 

2.  THE  TITLE,  "AN  ACT  TO  PREVENT  THE  FRAUDU- 
LENT TRANSFER  OF  PERSONAL  PROPERTY,"  FAIRLY  IN- 
DICATES the  scope  of  an  act  which  refers  solely  to  transfers  by 
xnortgagors.     (Neb.)  State  v.  Heldenbrand,  743. 
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3.     STATT'TES.-THE  TITLE,   "An  act  to  prohibit  the  practice 

of  blacklisting  and  the  coercion  and   influencing  of  employes  by 

tlieir  employers,"   is  sufficient  to   support  a   statute  declaring  that 

•   no  company,  corporation,  or  partnership  shall  authorize,  permit,  or 

r  allow, any  of  its  or  their  agents,  nor  shall  any  of  its  or  their  agent» 

^,  blacklist  any  discharged  employe,   or  by  word  or  writing  seek  to 

,     ■'  prevent,  hinder,  or  delay  such  discharged  employ6  or  any  employ§ 

\v '■'v.3\^ho  may  have  voluntarily  left  such  company's  or  person's  service 

"iV\,]frqm  obtaining  employment.     (Minn.)  State  v.  Justus,  550. 

'./jS''\"''i-'    CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  a  section 

fYf'Wot  &  previous  act  which  contains  subjects  not  expressed  either  in 

,>'i^Vj-  the  title  of  the  amending  act  or  of  the  original  act    is  unconstitu- 

.^^^t'tional.     (Ala.)  State  v.  Davis,  23. 

if'*'."^;'  5.  CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  A  LOCAL 
}t;"-.',;'PR<^IIIBITION  LAW  by  extending  the  limits  of  the  prohibition  is 
''Si^of'^'^^onstitutional  in  so  far  as  it  provides  for  the  refunding  of  license 
?:; ::fk^'nioney  in  a  part  of  the  territory  included  in  the  original  act,  since 
'^:fiff\t  is  outside  of  the  suliject  matter  embraced  in  its  title.  (Ala.) 
I^wstajte  V.  Davis,  23. 

A'MV^^'^-  CONSTITUTIONAL  LAW.— AN  ACT,  THE  TITLE  TO 
,4^^f^^niCH  IS  TO  PROHIBIT  THE  SALE  of  certain  liquors,  but  the 
*t'?)^;^-bqj(iy^of  which  also  relates  to  the  giving  away  and  disposing  of  such 
^r^  .'%v'l"lqyors,  is  unconstitutional  as  embracing -subjects  not  expressed  in 
'  '--'-^    '■'■■-  '  '.^    -  -.    .  ^-      .g^  23.      = 

TITLE  TKO- 
S  OR  MALT 
^^j^^v^^x^x.^,  ^^,v^  .,x.^  .,.....,  ^,^  .,x..v,x.  .t.>=y  v^v^.wc.  .. xiu  intoxicating  bit- 
ters," other  .beverages,  and  fruits  preserved  in  alcohol,  is  unconstitu- 
tional as-  embracing  feulg'octs  not-  expressed  in  its  title.  (Ala.) 
State  -^v.   Davis,  23. 

<^      IN     THE     ABSENCE     OF     CONSTITUTIONAL     RESTRIC- 
TION'. THE  WISDOM  and  expediency  of  a  law  is  solely  for  the 
dctciniination  of  the  legislature.     (Neb.)  State  v.  Heldenbrand,  743. 
■ ;  0.     CONSTITTTTIONAL   LAW— ACT  A'ALID   IN    PART.— If   the 
"■/elimination  of  unconstitutional  portions  of  an  act  will  leave  a  law 
^ -.^,,-vCQ,niplete   within   itself,    sensible;    capable    of    being    executed  and 
^  .;^i4,^wholly  independent  of  that  which  is  rejected,  the  statute  will  stand 
,  "'I'"- aridrbe  enforced  as  to  its  valid  proyisions.     (Ala.)  State  v.  Davis,  23. 
,   K'fA'iO.'    CONSTITUTIONAL  LAW— STATUTES  VOID  IN  PART.— If 
^;;l<V-a""y  P^rt  of  an  act  is  valid,  the  wltole  does  hot  become  invalid  be- 
•  :.!*''l!cause  a  portion  of  it  is  so  considered.     (Minn.)  State  v.  Justus,  550. 
■.^^^!:'Cll.     CONSTITUTIONAL    LAW.— AN    ACT    TOl    PUNISH    PER- 
rl     '.'.SONS.  WHO  BY  FRAUD  INDUCE  A  HOTEL-KEEPER  TO  FUR- 
''.;vf/''KlSH  BOARD  or  lodging,  and  fail  or  refuse  to  pay  the  same,   is 
'  i^'^/Vnbt-  ^  unconstitutional    as    conferring    special     privileges    on    hotel- 
-^'^z'ke^P^rs.     (Ala.)  Chauncey  v.  State,  17. 

V4>'"  ':C-}2.\  CONSTITTTTIONAL    LAW— CLASSIFICATION    OF    COUN- 

;i'':/tIES.'— POPULATION,    IF   NOT   LIMITED   TO   THE   PRESENT, 

7";>-]SRv;Y  BE  A  BASIS  OF  CLASSIFICATION  of  counties  for  the  pur- 

'  V'pose  'of  legislation  if  germane  to  the  purpose  of  the  law;  otherwise 

Aip't?:'  (Minn.) 'State  v.  Westfall,  571. 

;lV-:^,13.j\CONSTITUTIONAL    LAW— CLASSIFICATION    OF    COUN- 

-.TiES*iBY":MPULATION,  WHEN  VALID  AND  WHEN  INVALID. 

if'^there"  is';no'*natural  relation  or  connection  between  the  population 

of  countiesC'of-a  particular  class,  and  the  subject  matter  of  statutes 

so  classifyintr  theiir  for  the   purposes  of   legislation,   courts   ought 

unhesitatingly.  to"hold'  them  unconstitutional.     On  the  other  hand*. 
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courts  are  never  to  be  unmindful  of  the  fact  that  the  law-making 
power  is  vested  in  the  legislature.  Therefore,  if  there  are  any 
facts  fairly  calling  for  the  exercise  of  legislative  discretion  in  the 
classification  of  particular  subdivisions  of  the  state  for  the  pur- 
poses of  legislation,  courts  cannot  review  such  discretion  and  de- 
clare statutes  maliing  such  classification  invalid,  simply  because 
they  differ  with  the  legislature  as  to  the  propriety  of  the  classifica- 
tion. It  is  only  when  the  classification  is  so  manifestly  arbitrary 
as  to  evince  a  legislative  purpose  to  evade  the  provisions  of  the 
constitution  that  the  courts  may  and  must  declare  the  classifica- 
tion  unconstitutional.     (Minn.)    State   v.   Westfall,   571. 

14.  CONSTITUTIONAL  LAW— TOKRENS  LAND  ACT,  WHEN 
NOT  VOID  AS  SPECIAL  LEGISLATION.— The  fact  that  the  stat- 
ute providing  for  the  Torrens  system  of  registering  land  titles  ap- 
plies only  to  counties  having  a  population  of  more  than  seventy-five 
thousand  inhabitants  does  not  make  it  void  as  forbidden  special 
legislation,  for  reasons  exist  supporting  this  classification  and  re- 
lieving it  from  the  charge  of  being  purely  arbitrary.  (Minn.)  State 
V.  Westfall,  571. 

15.  CONSTITUTIONAL  LAW.— THE  STATUTE  OF  MINNE- 
SOTA ADOPTING  THE  TORRENS  SYSTEM  OF  REGISTERING 
LAND  TITLES  does  not  take  property  without  due  process  of  law, 
and  is  not  unconstitutional,  though  the  final  judgment  rendered  in 
the  proceedings  authorized  thereby  is  conclusive  upon  all  persons. 
(Minn.)  State  v.  Westfall,  571. 

16.  CONSTITUTIONAL  LAW.— A  STATUTE,  IN  ATTEMPT- 
ING TO  CONFER  UPON  DISTRICT  COURTS  THE  POWER  TO 
APPOINT  EXAMINERS  OF  TITLES  in  the  exercise  of  their 
jurisdiction  under  the  Torrens  land  act.  Is  not  unconstitutional,  on 
the  ground  that  it  violates  the  article  of  the  constitution  vesting 
the  powers  of  government  in  three  distinct  departments.  Judicial 
power  includes  authority  to  appoint  all  necessary  subordinate  ofli- 
cers  and  assistants  essential  to  the  conduct  of  judicial  business, 
(Minn.)  State  v.  Westfall,  571. 

17.  CONSTITUTIONAL  LAW.— A  STATUTE  IS  NOT  UNCON- 
STITUTIONAL BECAUSE  IT  CONFERS  JUDICIAL  POWERS  on 
registrars  of  titles,  when  it  declares  that  all  acts  performed  by 
them  shall  be  performed  under  rules  and  instructions  established 
and  given  by  the  district  courts.     (Minn.)  State  v.  Westfall,  571. 

18.  CONSTITUTIONAL  LAW— COUNTY  OFFICERS,  WHO 
ARE  NOT.— The  examiners  of  titles  appointed  by  the  courts  in 
the  exercise  of  their  jurisdiction  under  the  Torrens  land  act  are 
not  county  officers  who  must  be  elected  by  the  people  under  section 
4  of  article  11  of  the  constitution  of  Minnesota.  (Minn.)  State  v. 
Westfall,   571. 

19.  CONSTITUTIONAL  LAW  —  MUNICIPALITY.  —  WHERE 
THERE  IS  NO  LEGAL  OR  MORAL  OBLIGATION  on  the  part 
of  a  town  to  pay  public  money,  a  statute  authorizing  payment  is 
in  conflict  with  the  provision  of  the  constitution  which  forbids  the 
town  giving  money  to  or  in  aid  of  an  individual.  (N.  Y.)  Matter 
of  Mahon  v.  Board  of  Education,  810. 

20.  CONSTITUTIONAL  LAW.— THE  GRANT  OF  A  PENSION 
TO  SCHOOL  TEACHERS  who  are  not  in  service  at  the  time  the 
pension  system  is  adopted  or  in  force  is  a  mere  gratuity  and  un- 
constitutional. (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education, 
810. 

21.  CONSTITUTIONAL  LAW— PENSIONS.— UNDER  A  CON- 
gTITUTIONAL  PROVISION  prohibiting  the  legislature  or  a  mu- 
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Ti'iil'ilitN    f     111  u-nit  I  z  any  extra  comppn«;ation  to  a  public  officer, 
.ihi^    HiTi^lattiro    cannot    lawfully    appropriate    public    money    of    a 
niiiiiu  ip.ility    for   pensions  to   persons    who    had   been   employes   of 
'  ilie  ut.\    at  a  time  when  no  pension  system  was  provided  by  law. 
'j^?,(X;  Y:)  Matter  of  Mahon  v.  Board  of  Education,  810. 
'^^^S-  2--''    COXSTITUTIOXAL    LAW.-PKIOll    TO    3S75    THE    NEW 
LC.^V.*?''^*^' '"^    M:<JISLATUliE   was   not  conlined  in   its  approjiriation   of 
f^-^*^-*"'l"il'li(    niiineys  to  ca'^es  in   which  a   lej^al   demand  existed  against 
•^aC-';^'""  --''itf,  but  it  could  recognize  claims  founded  on  equity,  justice,  or 
-/^'^';<  li.u'ii\.^  (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education,  810. 
■Siv^^'i^^'--   CONSTITUTIONAL    LAW. -THE    WOliD    "CITIZENS"    of 
'tE'*r^v''3^  niunicipality,  if  used  in  a  statute  in  its  popular  sense,  includes 
"I^I^^rfJi'll  of -its  residents  and  inhabitants,  whether  they  are  technically 
j;"g-ji.}Vitizens  or  not.     (Fla.)  Middieton  v'.  St.  Augustine,  227. 

'i^¥i>i-^-  CONSTITUTIONAL  LAW— MUNICIPAL  CORPOKATION.S. 
^--fj^^.,¥uder  constitutional  sanction  the  legislature  has  power  to  author- 
s^^^iXize.  a  municipal  corporation  to  erect  and  o^\n  an  electric  light  plant 
^^i^'frfr  supplying  light  to  its--inhal)itants.  and  to  issue  bonds  for  such 
'f'.;;t,l"ii"I">'-tN*feither  with  or  witli'out  tlie' sanction  of  its  individual  citi- 
V^^i'f'""^'''^-'^  '<>i'  taxpayers  as  exprc-^ed  in  an  election.  (Fla.)  Middieton  v. 
j4%4§i-UV"'P>"'^*^"^'  227. 

I'^^frllC-'-p^  CO^'^TITUTIONAL  LAW-CURATIVE  STATUTES.-The 
f^  ^Jv v^rji-fe  *  ill  ^respect  to  statutes  curing  defects  in  legal  proceedings, 
f^^^^'i^JJHtiJ^k^^oruiere^Jrrcgularities./not  extending  to  matters  of  ju- 
^l^^^r^-iviilict'ioh.  aiidMn.the  absence-of 'constitutional  limitations,  is  that 
,  ';jlr,%j<M'']ie'^t»lHng' wanting,^  or  which 'failed  to  be  done  and  Avhich  con- 
^^^S^sjtitutesc-tl'ie', defectViu  :t;li'e,  procoedui:;,  is'  something  the  necessity 
^  v**^¥1;6e ',wliicli  :the  legislature  nn.:lit  li,i\(;  (lisi)ensed  with  by  piior  stat- 

"'-^aite,- the  lecri^lature  ha^'V"'^^  *'i'  to  diN]K'nse  with  it  b.y  subsequent 
'V .'statute,-' 'and  if  the  ineuul.iiity  con^si'^ts  in  doing  some  act  or  in 
,>  .' the  "mtMlHxl   of   ildMig^  it:  A\liich   tlie  legislature   might   have   made 

,\/  iminitrri.il  liy  jirior  law.  it  may  be  made  immaterial  by  a  subse- 

,'".;<iu('nl  law.  (IMa  ")  Middieton  v.  St.  Augustine,  227. 
\  ,^r^;|^'2(rr>C()NSTlTUTI0NAL  LAAV  —  CURATIVE  STATUTES.— If 
',  Vi.-sjlhe  legislature  has-power  to  authorize  a  municipality  to  issue  bonds 
;\1if.;:jAyithout"  submission -of  the  question- of  an-election  to  its  taxpayers, 
:K;^i|,^-it.- lias- powep-^'by-' subsequent  curative.^'act  to  declare  that  such 
.''„"^''|l^''^"'jection--'as  :was  held  was  a-  sufficient-  predicate  for  the  proper  is- 
'  ,-='*^  s?i:ince  theret^f. -even  though  such  election  'Was  irregular  and  de- 
^""•''/tr.,  ii\('.  -  (Ui  1  i    Middieton  V.   St    'Aii-iivtine,  227. 

l^y'-prr.  ■_>,- _  coNMl'll  1  lONALv  LAW-  CI  RATIVE  ACTS.— The  force 
'3'?'^;br.', validity  of  a  curative  statute  enacted  subsequently  to  the  in- 
feVil'stitution  ofs.a  suit  based  ,upon  defects  and  irregularities  intended 
=y./!-~^to",be-,cured.  by  ,such   statute,   but  prior  to  the  judgment  in   such 

.-:-':'*i'(  tiniK.are^not  affected  by  such  suit.     (Fla.)  Middieton  v.  St.  Augus- 

MTl    rioWL     LAW.— CURATIVE     STATUTE     UN- 

'<>     1I!:\L     JURISDICTIONAL     DEFECTS    and 

\\    \    ^t■sted  rights  are  .--unconstitutional.     (Minn.) 

\\L     LAW.— A     STATUTE    APPLICABLE 

'•1     A  CLASS  is  not  invalid  because  limited 

K'ts  declared  unlawful  are  peculiar  to  it. 

" '  • '.  , 

■  V  \ T/,  LA W.— A    STATUTE    PROHTBITINa 

'li^clmrffed  employes,  or  employes  who  have 

\ii  II  •.tlie*--t;r\  ](.  c  of  their  employers,  and  the  seeking  by. 
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employers  to  prevent  the  obtaining  of  employment  from  otliors, 
must  be  construed  as  applying  only  to  employes  who  have  not  been 
discharged  for  cause,  or  who  have  left  their  employment  while  in 
good  standing,  and  is  therefore  constitutional.  (Minn.)  State  v. 
Justus,   550. 

31.  CONSTITUTIONAI.  LAW— RAILROADS— COMPELLING 
TO  CONSTRUCT  SWITCHES,  SIDETRACKS,  ETC.-It  is  a  con- 
stitutional exercise  of  the  police  power,  in  proper  cases,  to  compel 
railroad  companies  whose  roads  cross  or  meet  each  other  to  con- 
•struct  switches,  sidetracks,  and  connections,  to  enable  them  to 
transport  cars  to  and  from  each  other's  lines.  Such  exercise  of  the 
police  power  does  not  constitute  a  taking  of  property  without  just 
compensation.     (Fla.)    Atlantic  etc.  Ry.  Co.  v.  State,  253. 

.32.  CONSTITUTIONAL  LAW.  —  CONSTITUTIONAL  PRO- 
VISIONS ARE  SELF-EXECUTING  when  they  can  be  given  rea- 
sonable effect  witliout  the  aid  of  legislation,  unless  a  contrary  in- 
tent is  shown.  The  legislature  cannot  provide  for  the  mode  of  exe- 
cuting such  constitutional  laws.     (Cal.)  Winchester  v.  Howard,  153. 

33.  CONSTITUTIONAL  LAW.— A  state  constitutional  provision 
Imposing  liability  on  the  directors  or  trustees  of  corporations  for 
fill  money  embezzled  or  misappropriated  by  them  during  their 
term  of  office  is  valid,  and  not  in  conflict  with  the  constitution  of 
the  United  States  as  taking  their  property  without  due  process 
«f  law,  or  as  denying  them  the  equal  protection  of  the  laws.  (Cal.) 
Winchester  v.  Howard,  153. 

34.  CONSTITUTIONAL  LAW  —  SELF-EXECUTING  PROVI- 
SIONS—LIABILITY OF  DIRECTORS— REMEDY.— The  provision 
of  section  3  of  article  12  of  the  California  constitution,  regulating 
the  lial)ility  of  directors  or  trustees  of  corporations  and  joint  stock 
Associations,  for  money  embezzled  or  misapjiropriated  by  them  dur- 
ing their  terms  of  office  is  self-executing.  The  proper  remedy  for 
the  enforcement  of  such  provision  is  by  bill  in  equity,  in  which 
fill  of  the  corporation  creditors  are  entitled  to  representation  and 
to  sliare  equally  in  preference  to  the  stockholders.  Although  the 
stockholders  may  recover  also,  the  equity  of  the  other  corjioratiou 
•creditors  is  superior  to  theirs.     (Cal.)  Winchester  v.  Howard,  153. 

35.  CONSTITUTIONAL  LAW— CRIMES— ORAL  EVIDENCE.— 
At  the  time  the  constitution  was  adopted,  a  person  accused  of  crime 
liad  no  inherent  riglit  in  all  instances  to  establish  his  defense  by 
■oral  evidence.     (Neb.)  State  v.  Heldenbrand,  743. 

36.  CONSTITUTIONAL  LAW— ORAL  EVIDENCE.— The  term 
■"due  process  of  law"  does  not  imply  an  inherent  right  on  the  part 
of  litigants  to  offer  oral  evidence  in  support  of  their  causes  of 
action  or  defenses.     (Neb.)  State  v,  Heldenbrand,  743. 

37.  CONSTITUTIONAL  LAW.— A  PERSON  HAS  NO  PROP- 
ERTY or  vested  interest  in  any  rule  of  the  common  law.  (Neb.) 
State  v.  Heldenbrand,  743. 

38.  THE  LEGISLATURE  HAS  AMPLE  POWER  TO  CHANGE 
RULES  OP  EVIDENCE.     (Neb.)  State  v.  Heldenbrand,  743. 

39.  PUBLIC  POLICY.— In  the  absence  of  constitutional  inhibi- 
tion, the  legislature  may  make  any  act  a  crime,  whether  moi'al 
turpitude  is  involved  in  such  act  or  not.  (Neb,)  State  v.  Helden- 
brand,  743. 

40.  A  PERSON  HAS  NO  VESTED  RIGHT  IN  ANY  PARTICU- 
LAR REMEDY.     (Neb.)  State  v.  Heldenbrand,  743. 

41.  CONSTITUTIONAL  LAW.-LEGISLATION  WHICH  IM- 
PAIRS THE  VALUE  OF  A  VESTED  ESTATE  IS  UNCONSTITU- 
TIONAL..    (N.  Y.)  Matter  of  Pell,  791. 
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See  Eminent  Domain;  Game  Laws;  Insurance,  2;  Interstate  Com- 
merce; Mechanics'  Liens,  4;  Railway  Commission;  Taxation. 

\^      ,  CONTEMPT. 

;>  •^  See  Judgments,  6. 


CONTRACTS. 

.  ij&'vf^-l.     A  SUNDAY  CONTRACT  CANNOT  BE  RATIFIED.     (Mich.> 

C^%-Acme  Electrical  etc.  Co.  v.  Van  Derbeck,  47G. 

'^.^15./ '2-  CONTRACTS-CONFLICT  OF  LAWS -TELEGRAPH  COM- 
-;|:^'l^,PANIES  — The  validity  of  a  contract  inade  in  one  state  for  the 
'i'Mt  ■'tran'-iiuvsioii  and  delivery  of  a  cipher  telegram  in  another  must 
;i.',j^5^>be  determined  by  the  statute  of  the  state  where  made,  as  construed 
S^^^^by  its  supreme  court,  although  such  construction  is  in  conflict  with 
E%^"^^'jj^the' common  law  and  with  the  law  of  the  state  wherein  the  action 
X^t;*vis  brought.  (Miss.)  Shaw  v.  Postal  Tel.  aud  Cable  Co.,  66U. 
^&'tf3:  WIIEIIE  THE  OWNERSHIP  OF  A  CONTRACT  IS  JOINT, 
'^p^^fJ^-SJy  ITS  ENFORCEMENT  IS  SOUGHT  JOINTLY,  all  complain- 
■  -Mi'-^'h'^^^  rnust  be  entitled  to  relief  or  none  can  have  it.  (Ala.)  Davis 
*  f^''  AViiliams,   55. 

See   Fraud. 


^#^;*-.-^^^-#.  ■.^' '/    - '  '  -  ■  CORPORATIONS. 

'•^^3Vir^..C0RP0RATI0NS-LIABILn      FOR  SERVICES  RECEIVED. 

^"v?^^-' promise  to  pay  the  .reasonable  value  of  services  rendered  and 

.:r'a.cc,epted  may  be  implied  against  corporations  as  against  individuals 

'    in  the,  same  circumstances.    (Mo.)  Taussig  v.  St.  Louis  etc.  R.  R. 

Co.,    674.    ■ 

,:^         2.     CORPORATIONS— COMPENS.VTION  TO  DIRECTORS.-The 

'^C.-  .directors  of  a   corporation   cannot  recover  compensation   for  their 

*4 '}seryice8  rendered   in   the  line  of  their  duty   as  such,   whether  as 

'■<^?r -directors,  officers,  members  of  committees,  or  otherwise,  unless  cora- 

'ij,v^f|ppnsation  for  such   ser\ices  is  provided  for  in  its  charter,  or  au- 

'■^^  - .'jthorized  by   a    by-law    or   resolution   adopted   before   the   services 

■/^^i^^wjere  rendered.     (Mo.)  Taussig  v.  St.  Louis  etc.  R.  R.  Co.,  674. 

-Af   a^  3.'>   CORPORATIONS— COMPENSATION     TO     DIRECTORS.-A 

!f^-''f*j'per,sori  ^who  is  a  director  or  other  officer  in  a  corporation  may  re- 

i.^"4v'<fo,V'^r  the  rea '-enable  value  of  necessary  services  rendered  the  cor- 

'V  "  P'Oration,  entirely  outside  the  line  of  his  duties  as  such  officer,  per- 

P'rl?'"^>yform»Hl  at   the   instance   of   its   officers,   upon   an   implied   promise 

S'.' J '^•''^^to  pay  .for  such  services,  when  they  are  rendered  under  such  cir- 

■;*:$•**'■'* cumstances  as  to  raise  a   fair  presumption  that  it  was   intended 

,  5.'"  *!fand  .understood,  or  should  have  been,  that  they  were  to  be  paid 

4^- vy.foK.^e  (Ho.)  Taussig  v.  St.,I.rOuis  etc.  R.  R.  Co.,  674. 

'if^i  it'i'?'',pORPO'RATIONR— COMPENSATION    TO    INCORPORATOR 

•ii«*!'^^,1^S"ATTpi^NEY.— If  persons  about  to  form  a  corporation  authorize 

/?,    -^fa^cts"  to  be^done  in  furtherance  of  their  object  by  one  of  their  num- 

au  attorney,  with  the  imderstanding  that  he  shall  be 

'    and  such  acts  are  necessary  to  the  organization  and 

;ire  accepted  by  the  corporation  and  the  benefit* 

list  be  compensated.     (Mo.)   Taussig   v.   St   Louis. 

sS— COMPENSATION  OF  OFFICER  AS  AT- 

'iUKM'A.—  M'y  who  is  also  director,  secretary,  and  treas- 

urer of  a  coi  may  reco\er  the  value  of  his  special  personal 
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fservices  rendered  it  strictly  in  the  line  of  his  profession  and  en- 
tirely outside  the  scope  of  any  of  his  official  duties,  if  such  services 
were  rendered  under  such  circumstances  as  to  raise  a  fair  pre- 
sumption that  the  parties  intended  and  understood  they  were  to  be 
paid  for,  or  ought  to  have  so  intended  and  understood.  (Mo.> 
Taussig  V.  St.  Louis  etc.  R.  R.  Co.,  674. 

6.  CORPORATIONS  —  CONSOLIDATION  —  LIABILITIES  — 
REMEDY.— If  a  consolidation  of  corporations  has  taken  place,  the, 
new  corporation  is  lialile  for  the  debts  of  the  old  ones  to  the  extent 
of  the  property  received  from  them,  and  the  creditor's  remedy 
may  be  pursued  either  at  law  or  in  equity.  (Miss.)  Morrison  v. 
American  Snuff  Co.,  598. 

7.  CORPORATIONS-CONSOLIDATION.— In  case  of  consoli- 
dation of  corporations  no  constituent  corporation  can  give  away  its 
assets  to  the  prejudice  of  its  creditors.  (Miss.)  Morrison  v. 
American  Snuff  Co.,  598. 

8.  CORPORATIONS  —  CONSOLIDATION  —  LIABILITIES  - 
TRUST  FUNDS.— A  corporation  created  by  the  consolidation  of 
several  corporations  holds  the  property  received  from  the  absorbed 
corporations  with  notice  of,  and  subject  to,  any  trusts  attaching 
to  it  in  favor  of  creditors  of  the  absorbed  corporations,  and  it  is 
not  a  bona  fide  purchaser.  (Miss.)  Morrison  v.  American  Snuff  Co., 
598. 

9.  CORPORATIONS  —  CONSOLIDATION.  —  JUDGMENTS 
against  a  corporation  created  by  a  consolidation  of  corporations  on 
claims  against  one  of  the  original  corporations  may  be  enforced  by 
levy  of  execution  upon  the  property  of  the  latter,  notwithstanding 
its   dissolution.     (Miss.)    Morrison   v.   American   Snuff  Co.,   598. 

10.  CORPORATIONS— CONSOLIDATION— ATTACHMENT.— A 
creditor  of  a  corporation  which  has  been  consolidated  into  a  new 
corporation  may  attach  the  new  corporation  and  garnish  a  debt 
due  to  the  old  one.     (Miss.)  Morrison  v.  American  Snuff  Co.,  598. 

11.  CORPORATIONS— TRANSFERS  BETWEEN— LIABILITY 
OF  TRANSFEREE.— If  one  corporation  transfers  its  property  to 
another  and  discontinues  business,  and  the  transfer  is  such  that 
it  does  not  constitute  a  bona  fide  purchase,  the  liabilities  of  the 
discontinued  corporation  are  enforceable  in  equity  against  the  cor- 
poration to  which  its  property  is  transferred,  and  equity  is  not 
deprived  of  jurisdiction  by  the  fact  that  the  proceedings  incidentally 
involve  the  ascertainment  of  unliquidated  damages.  (Miss.)  Vicks- 
burg  etc.  Tel.  Co.  v.  Citizens'  Telephone  Co.,  656. 

12.  CORPORATIONS— CONSOLIDATION  —  MERGER.— Tliere 
can  be  no  consolidation  of  corporations  except  when  all  of  the  con- 
stituent companies  cease  to  exist  as  separate  corporations  and  a 
new  corporation  comes  into  existence,  and  a  merger  of  corporations 
is  not  the  equivalent  of  a  consolidation  and  exists  only  when  one 
of  the  corporations  remains  in  being,  absorbing  in  itself  all  of  the 
constituent  corporations.  (Miss.)  Vicksburg  etc.  Tel.  Co.  v.  Citi- 
zens'  Telephone  Co.,   656. 

13.  CORPORATIONS— TRANSFERS  BETWEEN-LIABILITY 
TO  CREDITORS.— The  fact  that  a  corporation  transfers  its  prop- 
erty to  another  and  discontinues  business  does  not  constitute  either 
a  merger  or  consolidation  of  corporations,  but  its  contract  creditors 
may  in  equity  subject  the  transferred  property  to  their  demands. 
(Miss.)  Vicksljurg  etc.  Tel.  Co.  v.  Citizens'  Telephone  Co.,  656. 

14.  CORPORATION— ULTRA  VIRES  PURCHASE  OF  DAM- 
AGE CLAIM.— Where  a  corporation,   organized  to  buy,   sell,   and 
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mil  (i\r  II  11  .  -t  itt^   ]>urchn«!OS  city  lots  dninacrod  by  i)ul)lic  improve- 

I'Kiitis,  its  subsoquent  takinj?  of  an  assit^nment  from  the  grantor 

lijs  claim  agjiiii-^l    tlio  city    for  damages   is   ultra   vires.     (Colo.) 

^  t'lfy  of  Pueblo  v.  Shutt  Investment  Co.,  221. 

'•'''/}^'ir.      COKPOnATIOX  —   TJARIT.TTY     (IF      STOCKHOLDERfJ  — 

^//'1t'*  =  >''''  'i'<~>  ?ET  OFF  INDEBTEDNESS  DUE  FROM  THE  COR- 

;*V.-i''"l^  \'j'ION. — If  a  stockholder  is  liable  for  the  debts  of  the  corpo- 

-:>,  ..  r.ilion  to  the  amount  of  his  shares  therein,    lie  is  entitled,   in  an 

'''^/•=!;i^\;h'1ioii  acrainst  him  by  a  creditor  of  tlie  corporation,  to  set  off  acrainst 

'  <'^%';l'js  liability  the  amount  of  any  liability  existins?  in  his  favor  against 

-/^<"v'\'l'S'  corporation.     (Md.)  Cahill  v.  Original  Uig  Gun  etc.  Assn..  434. 

■iEifirjf/ yj"    (CORPORATIONS— IXSOlVfNCY— DEFENSES     ACJAINST 

^.iViv\^Ri:( 'lin'ru  -  After  the  apjioMitnient  of  a  receiver  for  an  insolvent 

w-^^isi-iV'l'"*'''^^"'"-  ^'"■'  '^•'11''''^^  defence';  jii-e  (i])(mi  to  debtors,  as  against  him. 

.•.f'V^'^t'hat    would    h!i\e   been    .'n.iihblf   against  the   corporation.     (Iowa) 

K^^JxM'HimVy-\v._  Miller,  y,-)!.  ^         ,/     ^ 

''-^Pfi-^'V-  r(MiP0RATI0NS.— DIRP("TORS  AND  OFFICERS  IN  COR- 
'^,^^]f;>P()RATI()NS  ARE  LIABLE  for  lo-.'s  resulting  from  misappropria- 
'^^5>,t'^fibi?''of  trust  property  made 'by  them  or  with  their  consent.  (Cal.) 
^S|^'^£\Vin\"he';teK'v,  Howard.  153.     .- "   ,;, 

\\d;|l^^jl<\C()I{P()UA'l  IONS— LIABILITY  OF  'DIRECTORS.— Corpo- 
.c;^'**%!T7'' ''**''''^"  iiii.'.  in,^  are,  trustees  for  the  stj)ckholders  and  indirectly 
4^Z^<^  and;,are  respqnsjbl,e^,as^such  for  the  management 

*!.^"^--^  """^  affairs  l)f 'the  cori)oratioa.     If  directors  will- 

•vw^^r'  operty  for  an  unauthorized  purpose,  and  loss 

K>^-^?^^  iK'e'£rood'the-lo=:s,"\although  they  In  good  faith 

^"l.J^V  t(>rests  of  their,- fjeneficiary,  ana  were  not 

'^%1,'  , ''themsolves.    "(Cal'?)   ^Vinchester  v.   How- 

'.■.1I>I1"Y     cr     DIRECTORS.— A_de- 

\^  a  a  bank   \\  ho  becomes 'such  after  a  misappropriation  of 

"V,'~  Is  by  its  directors  may  recover  upon  the  liability  imposed 

'■;-?^ -%()>    111.'  constitution  upon  such  directors.     (Cal.)  YYinchester  v.  How- 

^^^f  *'.«rd,^lo3.     '    ■ 

''J^i'-t-  .^'<>-'  CORPORATIONS.— THE  'LIABILITY   OF   DIRECTORS   in 

m  mere  neg- 
loss  through 
^'biuivniaiiagemeht.  or  inconii>et(Micy  or  ini'^take.  but  if  they  know- 
;^^  ^VyVMirrv-'-tiininj^i  1  ite  fuuds  iutrustcd  to  them  tor  unlawful  and  uuau- 
''^'/^  ^,  and  loss  ensues  to  the  corporation,  they  are  lia- 

'J^ff"  '       M  ,il.)  \Yinchester  v.  Ho\\ard.  loo. 

i^-?(  'ORPORATIONS  — LIABILITY      OF      DIRECTORS  —  AC- 

'";-  'T  '  I  ING. — A  specific  demand  for  an  accounting  is  not  required 

/jilf ' "  iction    against   the   directors   of   a    corporation   to   recover 

"^i?*  r 'constitutional   liability    for  a   misappropriation   of   funds. 

'■^'-V-,  h   action   implies  an  accounting;   it    is    not    primaiily 

>-^^^[  ■  that-  purpose.     (Cal.)   Winchester  v.   Howard,   153. 

$H-'  'ORATIONS  — LIABILITY     OF     DIRECTORS.— CON- 

>/'-:  -  roCKlIOLDEKS  to  misappropriation  of  the  funds  of 

111  by  its  directors  does  not  bar  the  right  of  its  cred- 

orce  the  liability  imposed  by  the  constitution  against 

'I        '  lis.'   (Cal.)   Winchester  v.  Howard,  153. 

-.      j;   ■;<  •■•'kim  ilf  ATIONS.— CLAIMS     OF     A     CREDITOR     NEED 

''  '  ■  '        ■  ■   ;;('ED  TO  .KTXiMENT  before  he  can  begin  an  ac- 

(iirectoi's   of   the  corporation   to   recover  on  their 

Kuu-.iiL..ii..ii  "\    lor  u   uiisappropriation  of  its  funds.     (Cal.) 

"Winchester  \  1,  153. 
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24.  COnrORATIONS— LABILITY  OF  DIRECTORS— ACTION 
BY  ASSIGNEE  OF  CREDITOR. — The  directors  in  a  bank  are 
liable  to  an  action  on  belialf  of  the  depositors  or  their  assijinee 
in  the  interest  of  all  the  creditors  for  loss  cansed  by  misappro- 
priation of  money  taken  from  the  bank  and  applied  to  unauthor- 
ized purposes  in  the  interest  of  such  directors,  or  some  of  them. 
(Cal.)  Winchester  v.  Howard,  153. 

25.  CORPORATIONS  — ACTIONS  AOAINST  DIRECTORS  — 
PARTIES. — Any  creditor  of  a  corporation  may  institute  proceed- 
ings against  its  directors  to  recover  on  their  constitutional  liability 
for  a  misappropriation  of  its  funds.  If  the  necessary  or  proper 
parties  are  not  brought  in,  and  that  fact  is  made  to  appear,  the 
court  may  order  them  to  be  brought  in,  but  the  right  of  the  in- 
dividual creditor  does  not  depend  upon  others.  (Cal.)  Winchester 
V.  Howard,  153. 

2G.  CORPORATIONS  —  ASSIGNMENT  OF  STOCK  —  RESULT- 
ING TRUST.— If  corporate  stock  is  assigned  to  one  person,  a  trust 
therein  results  in  favor  of  another  person  who  advances  the  con- 
sideration for  the  transfer  in  whole  or  in  part.  (Tenn.)  McClung  v. 
Colwell,  9tn. 

27.  PLEDGE  OF  STOCK— RIGHTS  OF  PLEDGEE.— A  pledgee 
of  corporate  stock  may  appoint  the  pledgor,  in  whose  name  the  stock 
stands  on  the  books  of  the  corporation,  his  agent  to  sell  or  other- 
wise dispose  of  it  for  the  benefit  of  the  pledgee.  (Tenn.)  Mc- 
Clung v.  Colwell,  961. 

28.  PLEDGE  OF  STOCK— TRANSFER  OF  TITLE.— The  trans- 
fer and  assignment  of  stock  in  a  corporation,  either  by  absolute 
sale  or  by  way  of  pledge  as  security  for  a  debt,  passes  to  the  vendee- 
or  pledgee  the  title  thereto.     (Tenn.)  McClung  v.  Colwell,  9G1. 

29.  PLEDGE  OF  STOCK  —  ATTACHMENT.— Corporate  stock 
which  the  pledgor  has,  as  agent  for  the  pledgee,  taken  in  exchange 
for  other  pledged  stock,  under  an  agreement  that  it  shall  stand 
in  the  place  of  the  stock  first  pledged,  cannot  be  reached  by  the 
pledgor  creditors  by  attachment,  even  though  such  stock  has  not 
been  delivered  to  the  pledgee,  and  stands  in  the  name  of  the  pledgor 
on  the  books  of  the  corporation.     (Tenn.)  McClung  v.  Colwell,  9(Jl. 

30.  pledge"  of  stock— transfer  ON  CORPORATION 
BOOKS.— A  pledgee  of  coriwrate  stock  assigned  and  delivered  to- 
him  as  collateral  security  may  be  held  by  him  against  the  pledgor 
and  the  latter's  creditors,  without  a  transfer  of  the  stock  on  the 
books  of  the  corporation.     (Tenn.)  McClung  v.  Colwell,  901. 

See  Acknowledgments;  Building  and  Loan  Associations;  ConstitU" 
tional  Law,  32-34;   Electric   Companies. 

COUNTIES. 
See  Constitutional  Law,  12,  13;  Injunctions,  1,  2. 

CRIMINAL  LAW. 

1.  THE  INTENT  TO  VIOLATE  A  LAW  IS  PRESENT,  when  a- 
person  commits  an  act  prohibited  by  statute.  (Neb.)  State  v. 
Heldenbrand,  743. 

2.  CRIMINAL  LAW— FRAUD  OR  GUILTY  KNOWLEDGE, 
WHEN  NOT  NECESSARY  TO  CONSTITUTE  A  CRIME.— An  act 
need  not  be  alleged  in'  an  indictment  to  have  been  fraudulently  or 
knowingly  done  if  the  statute  making  it  criminal  does  not  provide 
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-Hint  frand  or  guilty  knowledge  shnll  ho  atf  oloment  of  the  crime. 

Htiicc'if  !i  statute  makes  it  criminal  for  a   person  to  sell,  or  oflfer 

.lor  sale,  oleomar|?arine  to  one  who  asks  for    butter,  an  indictment 

%-.t*ji;f or- selling  need  not  state  that  the  sale  was  fraudulently  made,  or 

"."^'^'i^that  the  seller  knew  that  tlie  article  was  not  butter.     (Md.)  Fox  v. 

t.  *-"iiState,   419. 

h';\l>3:>  CRIMINAL  LAW.— IN  ORDER  TO  CONVICT  A  PERSON 
..f;'^.OF"''FRAUDULENTLY  OBTAINING  BOARD  OR  LODGING,  the 
-' /-^^misrepresentations  must  have  been  made  before  the  board  or  lodg- 
Kf^'Auff  'was  furnished,  and  must  have  been  relied  upon  by  the  hotel- 
?5i''y^^*^P^''  ^'^^  have  induced  him  to  furnish  the  board  ©r  lodging. 
:fT^#I:^la.)'Chauncey  v.  State,  17. 

C^'i^n'/c^-'-  CRIMINAL  LAW.— VERDICTS  In  criminal  cases  should  be 
jf»?%S:fertain,,  and  import  a  definite  meaning,  free  from  any  ambiguity; 
i;A^^>l|nit-'. any,, 'words    which    convey,   beyond    reasonable    doubt,    the 


M^v'T  -W  >-  ^'Bee  'Constitutional  Law,  25-28'; ,  Ta 

'%-^fcV^#i^.'^V.f--t''>    4.:  ViCt^STODY   OP   LAW.    ^ 
4,  ■jttr'-^- -■^'  ■'i,       -    .'  .       i    -  •    s^f.  Executions,  3-7. 

'.-•'% ic    ... 

/iv^'^v^W-v,: .     „_    ,  ^  DAMAGES. 

7Miy\}\  ;NEGLIGENCE  —  FUN  IT  I V  E   '  I )  AMAGES  —  PLEADING.— A 

^^1^'cbm'praint  alleging  that'defendant  "wantonly,  carelessly,  recklessly, 
I'^i  ;j.:ajid  negligently''- omitted  to  do  acts  imposed  upon  it  by  a  city  ordi- 
v^^i^na nee, , 'justifies  an  award  nf  punitive  damages.     (S.  C.)  Brasington 

i^-^'j.f -)>;!|s6uth- Bound. R.  R.- Co..  ()(>.").       ^      >. 

-^/'i!;  ;>2/  JfEGLIGENCE.  —  PIJNITIVE  DAMAGES  may  be  given 
''•'l.A;^':when  the  jury 'is  satisfied  from  a  preponderance  of  the  evidence  that 
•  V i>  tli^tnegfigence  was  committed  in  reokles'^ness  or  wanton  disregard 
'^i^^'.:^p%.,the  Fights  of- others.  (S.  C.)  Brasington  v.  South  Bound  R.  R. 
'•'"•j;!co.',,905.; ', 

^y^i^*!:ji^3;4,^^'EGLIGENCE  — DAMAGES.— In  awarding  actual  damages 
V'-%^i}%'foianeglig^nce;'the  injured  party  is  entitled  to  recover  compensation 
^^-i^:^"t'on'p'ain:,sufFere^d  in  the  past,  and  '^uch  as  in  the  ordinary  course  of 
sf^i-"'"  ■  '     -nurd  suffer  in  .tlic  future,  together  with  such  expendi- 

''^0-'- ,  luu.iry  lo-^ses  as  he  has  sustained  to  the  time  of  trial, 

i-fy,f-'[  ' '  'may  be  ha'd  foi*  expenditures  which  he  may  be  re- 

v^J-.  lithe  future.    (S.  C.)  Brasington  v.  South  Bound 

''\  ot;  Railroads,  13;  Telegraph  Compaoiei, 

.  DECEIT. 
-    '      See  Fraud. 
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DEEDS. 

1.  DEEDS— UNDUE  INFLUENCE  AND  MENTAL  CAPACITY. 
If  the  court,  sitting  as  a  jury,  finds  on  substantial  evidence  that  a 
deed  is  not  the  result  of  undue  influence  or  mental  incapacity,  the 
finding  cannot  be  reviewed  on  appeal.  (Mo.)  Murphy  v.  Gabbert, 
733. 

2.  DEEDS— TESTAMENTARY  RECITALS.— A  recital  that  "the 
intention  of  this  instrument  in  writing  is  such  that"  the  grantor 
"relinquishes  her  entire  riglit  at  her  death,  then  this  deed  is  to 
come  immediately  into  effect,  but  not  till  then,"  is  testamentary  in 
character  and  renders  the  instrument  inoperative  as  a  deed.  (Mo.) 
Murphy  v.  Gabbert,  733. 

3.  DEEDS-TESTAMENTARY  IN  CHARACTER.— An  instru- 
ment in  writing,  to  be  good  as  a  deed,  must  pass  a  present  interest 
in  property,  and,  if  it  takes  effect  and  becomes  operative  alone 
upon  the  death  of  the  grantor,  it  is  testamentary  in  character  and 
insuflBlcient  as  a  deed.     (Mo.)  Murphy  v.  Gabbert,  733. 

See  Husband  and  Wife,  2,  3. 

DEFAULT  JUDGMENT. 
See    Judgments,    3. 

DEMURRER. 
See  Pleading  and  Practice. 

DEPOSITIONS. 
See  Evidence. 

DESERT  LAND. 
See  Public  Lands. 

DIRECTING    VERDICT. 
See  Appeal  and  Error,  8;  TrlaL 

DIVORCE. 
See  Marriage  and  Divorce. 

DOMICILE. 

1.  DOMICILE  IS  HABITATION  FIXED  IN  ANY  PLACE  with 

an  intention  of  always  remaining  or  returning  there,  while  residence 
is  the  coming  of  a  person  into  a  place  with  intention  to  establish  his 
domicile  there.     (Tenn.)  Hascall  v.  Hafford,  952. 

2.  DOMICILE— RESIDENT.— In  order  to  be  a  resident  of  a  place, 
the  person  must  have  acquired  a  domicile  there;  and  to  constitute 
domicile  there  must  be  a  residence  and  an  intention  of  the  person  to 
nialce  the  place  where  he  resides  his  home.  (Tenn.)  Hascall  v. 
Hafford,  952. 

3.  DOMICILE— HUSBAND  AND  WIFE.— A  wife's  domicile  is 
determined  by  that  of  her  husband,  no  matter  where  she  actually 
resides.    (Tenn.)  Hascall  v.  Hafford,  952. 

See   Homestead. 


■'  u^t     ^ 
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DRAINAGE. 
See  Waters  and  Watercoursea, 

.'     .  DRUGGISTS. 

^3^.5"  DRUGGISTS  — LIABILITY       FOR       NEGLIGENCE       OP 

CLERK.— A  drujrgist  is  liable  for  the  negligence  of  his  clerk  in 
V^l^  putting  np  a  prescription,  although  the  clerk  is  a  competent  phar- 
fx^^ff^'finacist,  and-  registered  as  such,  as  required  by  statute.  (Iowa> 
,  :i^,-;^YBurgess  v.  -Sims  •  Drug  Co.,  STtO. 

0|^|n^$-l  'i;i.i:("IKI('   COMPANIES. 

if^^^^/l,  ELECTRIC  LKJIIT  COMPANIES  —  DISCRIMINATION. — 
p^^rf!:i>A, '/Company  organized  to^  furnish  electric  light,  heat,  and  power 
i,^^.|,.^:dQes,ia  .business  affected  with  a  x)ublic  inti^rest,  and,  while  not 
''§J?c^'t>ound  to  treat  all  of  its  customers  with  absolute  equality,  it  must 

nation.     (111.) 


iT.ljCONSTITUTIONAL'^-LAW.-PRIVATE     PROPERTY     CAN- 

'v!'^'':>^fi'?5'^I^^X-^^'^!'^^'^  either    directly   or    in- 

^#5^>'^irebtiy,.    withoiftjcomp'ensation.' though    there   is   no  clause  in   the 
V^^i^cpiisfitntioh^of  the-.state   oxpro'-'-ly    forloddiniTt  it.     Such   taking   is 
;':-^;4.'-^iproh.ibited  by  the^fourteentli  ainendnicnt  to  the  constitution  of  the 
5i^'-j\UiiiT(?d  "states. '  (N.'C.y- Phillips' v. 'poMal  /IVl.   Cable  Co.,  8G8. 
£.U;T'Kr2T'';EVf5s^ENT  ~^l)OMAIN-l'R(>('Ei:i)LN(;S     IN,     WHEN     NOr 
,^,,/^j^^EX^CLl^iy'E..— A^'land  owner  may  maintain  an  equitable  action  to 
<f^^A?r(^t'OvT^r-''co'mpensa"tion  for  propeity-ta lien,  for,  and  used  by,  a  tele- 
lation,  aiul  is  not  restricted  to  the  condemnation  pro- 
vided bythe  code  of  North  Carolina,  where  such  cor- 
't   make  him  a   party  to  such  proceeding.     (N.   C.) 
,  Tel.  Cable  Co.,  Sl«. 

I  MAIN— WHO    NOT    AFFECTED    BY    PRO- 

icdings  to  which  a  land  owner  is  not  a  party 

otshiiKi  iiiin,  nor  preclude  hln»  from  seeking  compensation  for 

•  nse^of  his  property  by  a  telegraph  corporation  for  the  purpose 

tructing'and  maintaining  its  line.     (N.  C.)  Phillips  v.  Postal 

.le'Co.,'8G8.'< 

:i:N,T  DOMAIN.— the   GRANT  BY  CONGRESS  OF   A 

WAY' FOR  A  TELEGRAPH  LINE  does  not  relieve  the 

f^'nty  of  making  compensation  for  private  property  en- 

i^ed  by  it  for  .such  line.     (N.  C.)  Phillips  v.  Postal 

.-DOMAIN— ASSESSMENT     OF     PERMANENT 

1  ft'legraph  corporation,  without  first  obtaining  the 

-  upon  the  lands  of  a  private  proprietor  and 

1  auis-its  line  thereon,   he  or  his  successor  iu 

^ '  ^~  .•'  *  '  *■  •■ '  .' 
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interest  may  maintain  an  equitable  action  against  it  for  the 
assessment  of  permanent  damages.  (N.  C.)  Phillips  v.  Postal  Tel. 
Cable  Co.,  868. 

6.  EMINENT  DOMAIN— RIGHT  OF  VENDEE  OF  LANDS  TO 
RECOVER  COMPENSATION.— If  a  telegraph  corporation  enters 
upon  land  and  constructs  and  subsequently  maintains  its  line,  the 
vendee  of  the  land,  after  such  entry  and  construction,  may  main- 
tain an  action  to  recover  compensation  for  its  continued  use. 
(N.  C.)  Phillips  V.  Postal  Tel.  Cable  Co.,  868. 

7.  EMINENT  DOMAIN.— AN  ADDITIONAL  SERVITUDE  IS 
IMPOSED  by  the  construction  and  maintenance  on  the  right  of 
way  of  a  raih'oad  of  a  telegraph  line  in  no  way  connected  with 
such  road,  and  the  owner  of  the  land  over  which  the  right  of  way 
extends  is  entitled  to  additional  compensation  from  the  telegraph 
corporation.     (N.  C.)  Phillips  v.  Postal  Tel.  Cable  Co.,  868. 

8.  IN  EMINENT  DOMAIN  PROCEEDINGS,  THE  WORD 
"OWNER"  includes  any  person  having  an  interest  in  the  land. 
(Neb.)  Leigh  v.  Green,  751. 

9.  CONSTITUTIONAL  LAW  — EMINENT  DOMAIN  — ES- 
TOPPEL.—A  railroad  company  seeking  to  exercise  its  statutory 
right  of  eminent  domain  is  estopped  to  insist  on  the  unconstitu- 
tionality of  that  part  of  the  statute  requiring  it  to  pay  an  attor- 
ney's fee  as  a  condition  to  the  exercise  of  the  right.  (Iowa)  Gano 
V.  Minneapolis  etc.  R.  R.  Co.,  393. 

10.  CONSTITUTIONAL  LAW— EMINENT  DOMAIN— ATTOR- 
NICYS'  FEES. — A  statute  requiring  a  railroad  company  seeking  to 
condemn  land  for  a  right  of  way  to  pay  the  land  owner  an  attor- 
ney's fee  in  the  condemnation"  proceedings  is  not  unconstitutional, 
as  a  discrimination  against  the  company,  or  as  class  legislation,  nor 
as  a  denial  of  the  equal  protection  of  the  law,  or  as  conferring  an 
illegal  special  privilege  on  the  land  owner.  (Iowa)  Gano  v.  Minne- 
apolis etc.  R.  R.  Co.,  393. 

EQUITY  JURISDICTION. 

1.  EQUITY  JURISDICTION— VENUE  OF  ACTION.— Actions 
of  purely  equity  cognizance  are  transitory  in  nature,  and  the  pro- 
cess of  the  court  operates  in  personam,  so  that  when  the  court  ac- 
quires jurisdiction  of  the  person  it  acquires  jurisdiction  of  the  sub- 
ject matter.     (Mo.)  State  v.  Zachritz,  711. 

2.  STATUTES— REMEDY.— If  a  statute  provides  a  remedy  for 
enforcing  compliance  with  its  requirements  by  the  rendition  of  "de- 
crees" and  the  appointment  of  "receivers,"  it  contemplates  a  pro- 
ceeding in  equity,  and  a  proceeding  to  enforce  the  statute  may  be 
brought  in  that  court.     (Fla.)  Atlantic  etc.  Ry.  Co.  v.  State,  233, 

ESCAPE  FROM  PRISON. 

1.  ESCAPE  FROM  PRISON.— Under  a  statute  providing  that  if 
if  a  convict  breaks  prison  and  escapes  therefrom,  he  must  be 
imprisoned  for  a  certain  term  after  the  expiration  of  his  original 
term.  A  convict,  who,  when  taken  away  from  the  prison  to  work 
in  a  stone  quarry  within  the  jurisdiction  of  the  prison  authorities, 
drops  into  a  natural  crevice  in  the  rock,  and  afterward  departs 
therefrom,  is  not  guilty  of  an  escape  within  the  meaning  of  the 
statute.     (Iowa)  State  v.  King.  371. 

2.  ESCAPE  FROM  PRISON— PRISON  BREACH.— To  con- 
Btitute  a  breaking  of  prison  and  an  escape  therefrom,  something 

Am.   St.    Rep.,   Vol.    LXXXIX.— 64 
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must  bo  (lonp  tondlncr  to  opon  a  way  thronjrh  confining?  walls  or 
other  obstnu'tion  to  free  entrance  or  exit.  There  must  be  some 
actual  application  of  force,  not  a  con'btructive  bi'eaking,  and  an 
escape  accomplished  by  stratagem,  and  not  by  force,  is  not  a 
Cjprison  breach.  (Iowa)  State  v.  King,  371. 
''"?  ^'*' '' 

'J-i^Z     .^  ESTATES  OF  DECEDENTS. 

■'J}%-.      "',       .         See  Executors  and  Administrators. 

;!<'..  v^  ESTOPPEL. 

,V^jfV     '  . 

^-•^f^^'^l.-vAN  ESTOPPEL  GROWING  OUT  OP  A  WRITTEN  CON- 
*V>TRACTAND  NUT  RESTING  IN  PAIS,  which  has  the  effect  to 
■|>*'^"pass{-and  vest  the  legal  title,  can  bo  asserted  in  a  court  of  law. 
rVS04ia.).Threefoot  Brothers  &  Co.  v.  Ilillman,  39. 

'^;"?it 2.^' A'N  ESTOPPEL  WILL  BE  KXPORCED  IN  A  COURT  OP 
.'Cj.H^EQUIT-Y-as  .well  as  in  a  coui-t  of  law.     (.Via.)  Davis  v.  Williams,  55. 

'^SiS-  '■''■'  ""  /See    Landlord    :ni(l'  T.onant;    Railroads,    7. 

hL?%i^'"^''  ''^''' ' '-'  '  -    •-    ^  ' 

^%i§>*^V'"''^'>'-v"   -  EVIDENCi:. 

J:;t^|illf5?UpjpIAL  NOTICE  WILL  BE  TAKEN  that  a  person  pro- 
i^^c(?tJdHi?^a5gturist^  held'tluit  office  I'or  the  term  prior  to  that 


^'^^st^itbd  iir-tno' complaint.'     (Minn. V  State'  v.  Mogaardon,  534. 
^i^^}2y'E\3'i')ENJCH^^  a 

^.'^^dopoVition 'of^'^pno  ;,of  .th^v  par^^^      to  th,e^suit,is  by  agreement  taken 
.►;?«^|;|^li?'SirbrthaVdr'/,an'd/aftOEward    transcribod    into    longhand    by  the 
,-*^'i nptrfry  and.Bled'by.Timr,  ,but  is  lost  before  tl'f  tn.il.  the  notary,  upon 
pro(]f  of -the' l^o.s's  of  tile -''deposition,  Js  a  coinpf  li-iit  witness  to  prove 
jidmissions  made  by,  the  dei)onent  at  the  time  of  taking  his  deposi- 
tion-:.'■  (>i6.)  ]M'arx  v.  Hart,  715. 
.«xvX-Eyir>KNCE    OF    REPUTATION   OF    CHARACTER.— Where 
.'   vdne..accused  of  murder  has  not  put  his  character  in  evidence,  testi- 
,^  4?imi6ny-shbuld  not  be' admitted  that  he  a\.is  u  httle  fussy.     (N.  C.) 
-•^iV;^'tate  v.  Foster,  876.    ■      -.--'-- 

r*.'%^^'4k-<  EVIDENCE.— An  admission  made  to  prevent  a  continuance, 
f''^.^;$hat''^ a'- witness,  if  present,  would  testify  to  a  certain  state  of  facts 
'i;\Sis'nt)t  admissible  at  a  sul)se(iuent  trial  when  he  is  present  in  court 
i'i5'^an'd>^may*  be  exuniined.  (N.  C.)  Cutler  v.  Cutler,  854. 
■,j%f  .^.A^-'AN  INSCRIPTION  ON  A  TOMBSTONE  IS  OPEN  TO  IM- 
V/it^-'rEA'ciIMlONT  or  contradiction  by  other  competent  evidence. 
i:?|;f(:,(Ya;;.)'- i^oyetf  V.  state,  19. 

'v^*?:r-j(v"'''r:vTDi:NCE.— IT  is  not  essential  to  the  admissi- 

\N  inscription  on  A  T0:MBST0NE  that  it  should 
'lave  been  made  by  some  member  of  the  family,  since 
'  i.)  Boyett  V.  State,  1!). 

XPE.  _TIIE      RULE      THAT      INSCRIPTIONS     ON 

KE  ADMISSIBLE  IN  EVIDENCE  rests  upon  the 

they  were  placed  there  by  some  member  of  the 

knowledge  of  the  fact,  and  that  owing  to  their  public- 

idvnot  be   permitted  to  remain   if  it  was  erroneous. 

(  state.    19. 

l\-<   Kiri'IONS  ON  TOMBSTONES.— WHERE 

qui      \i,i     '  i  .st)\   IS   A  MATEIilAL   ISSUE,   a   witne-ss 

nia\    1('-tit.\''  M'-i  ription  on  a  tombstone  which   gives  the 

dale  oi   ihr  I  '■'.):!      (Ala.)  Boyett  v.  State,  19. 
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9.  HEARSAY  EVIDENCE  IS  GENERALLY  INADMISSIBLE 
to  prove  or  disprove  a  material  fact  involved  in  ttie  issue  between 
the  parties.  (N.  Y.)  Washington  v.  Bank  for  Savings  etc.  of  New 
York,  800. 

10.  PEDIGREE— HEARSAY  EVIDENCE.— AN  ISSUE  OF  FACT 
CONCERNING  THE  BIRTH  or  survival  of  children  capable  of 
taking  the  estate  of  a  deceased  person,  whether  the  estate  be  real 
or  personal,  is  fairly  within  the  principle  that  permits  hearsay  evi- 
dence in  matters  of  pedigree.  (N.  Y.)  Washington  v.  Bank  for  Sav- 
ings  etc.    of   New   York,    800. 

11.  THE  DECLARATION  OP  A  DECEDENT  THAT  SHE 
HAD  NO  CHILDREN  OR  RELATIVES  RELATE  TO  MATTERS 
OF  PEDIGREE  and  are  as  admissible  to  prove  a  negative  as  an 
affirmative.  (N.  Y.)  Washington  v.  Bank  for  Savings  etc.  of  New 
York,  800. 

12.  DECLARATIONS  OF  A  DECEDENT  ARE  ADMISSIBLE 
TO  PROVE  THE  NONEXISTENCE  OF  ANY  CHILDREN,  heirs,  or 
next  of  kin  of  such  deceased.  (N.  Y.)  Washington  v.  Bank  for 
Savings  etc.  of  New  York,  800. 

13.  HEARSAY  EVIDENCE.— IN  AN  ISSUE  WITH  RESPECT 
TO  DESCENT  OR  RELATIONSHIP,  particular  facts  such  as  births, 
marriages,  and  deaths  may  be  proved  by  hearsay  evidence,  consist- 
ing of  declarations  of  persons  who  from  their  situation  were  likely 
to  know,  and  such  statements  are  admissible  when  the  declarant  is 
-dead.  (N.  Y.)  Washington  v.  Bank  for  Savings  etc.  of  New  York, 
800. 

14.  THE  TERM  "PEDIGREE"  EMBRACES  NOT  ONLY  DE- 
SCENT and  relationship,  but  also  facts  of  birth,  marriage,  and 
<leath,  and  the  times  when  these  events  happened.  (N.  Y.)  Wash- 
ington v.  Bank  for  Savings  etc.  of  New  York,  800. 

15.  THE  WEIGHT  OF  HEARSAY  EVIDENCE  AS  TO  MAT- 
TERS OF  PEDIGREE  is  a  question  for  the  jury.  (N.  Y.)  Wash- 
ington V.  Bank  for  Savings  etc.  of  New  York,  800. 

IG.  EVIDENCE.— THE  ACTS  AND  DECLARATIONS  OF  A 
GENERAL  AGENT  are  admissible  in  evidence  to  show  the  limits 
of  the  territory  embraced  in  his  agency.  (Ala.)  Insurance  Co.  v. 
Thornton,    30. 

See  Constitutional  Law,  38;  Homicide;  Witnesses. 

EXCEPTIONS. 
See  Appeal   and  Error. 

EXECUTIONS. 

1.  EXECUTION.— PROPERTY  LEVIED  UPON  AND  TAKEN 
INTO  POSSESSION  ON  JUDGMENTS  FRAUDULENTLY  CON- 
FESSED and  executions  issued  to  hinder  and  delay  creditors  is 
not  subject  to  process  issued  from  another  court,  where  the  fraudu- 
lent character  of  the  judgments  and  execution's  has  not  been  judi- 
cially determined,  and  both  are,  upon  their  face,  regular  and  valid. 
(Neb.)  Pitkin  v.  Burnham,  763. 

2.  EXECUTION,  RIGHT  TO  COLLATERALLY  CONTEST.— 
WHETHER  A  JUDGMENT  BY  CONFESSION  AND  A  LEVY  OF 
EXECUTION  ISSUED  THEREON  WERE  FRAUDULENT  and 
void  as  to  creditors  is  a  qiiestion  of  fact  to  be  determined  in  a 
proper  proceeding  at  the  instance  of  creditors  interested.  (Neb.) 
Pitkin  V.  Burnham,  7G3. 
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3.    where  property  has  been  lawptjlly  seized- 
and  brought  within   the   law's   custody.  succes- 
SIVE LEVIES  may  be  made  thereon  by  the  officer  having  it  in  his 
.   possession.     (Neb.)  Pitkin  v.  Burnham,  703. 

,S'"4.     CUSTODIA    LECIS.— PROPERTY    SEIZED    BY    AN    OFFI- 

.  >,CER  UNDER  AN  EXECUTION  VALID  ON  ITS  FACE,  issued  on 

^  "^a  judgment  voidable  only,  is  not  sultject  to  seizure  by  another  ofM- 

.'  "  .'cer' on  a  process  issued  out  of  a  different  court  in  entire  disregard 

>     ,  i'|df  the  ricrht  and  custody  of  the  officer  holding  the  first  writ.     (Neb.) 

.,-  v'^JjPitkin  V.  Burnham.  7G3. 

;;  '4/^t5-  EXECUTION.— PROPERTY,  DURING  THE  EXISTENCE 
^  1|>;hOF  a  lien  CREATED  BY  A  LEVY  THEREON,  is  not  subject  to 
'--\  ^iyfa\  lawful  second  levy  by  another  officer  under  a  different  process, 
'"'■'i^^lfahd  a  subseciuent  levy  accomplished  by  force  or  fraud  and  by  an 
'.  ^i^^n xi,...,.__j ^ —  j_  .11  — ,  ^jjjj  void.     (Neb.)  Pitkin  v.  Burn- 


^/^i^funauthorized  procedure  is  Illegal  ai 

m^^km,   703. 

h^^A,>^XG.     AN  OFFICER    LEVYING    U 


TTf->t^'^rr-,    --      UPON    PROPERTY    UNDER   A 

4«,*i||;^^t.^,iVLID  PROCESS,  and  reducing  such  property  to  his  possession, 
"'-^'ji'.t^'lrb'a's^a^ '^special  property  therein,  wliich  cannot  be  interfered  with  or 
'l^^^^^itjffeer^awa'y  *by  another  officer  holding  another  process  against  the 
,,j^|.^s^nie\.debtor.     (Neb.)  Pitkin  v.  Burnham,  7G3. 

-ii'i^SiC    OFFICERS  — EXECI^TION.-A         CONSTABLE        ACTING 
5^^Ui]^'lTHiN  THE  .SCOPE  OF  HIS" AUTHORITY  and  under  a  valid 
•;ii^^Vjqprd"c^ssJis  as  niuch  an  officer  of  tlie  coiirt  out  of  which  the  process 
''-^<s^<%-fknssued,  and-  the  property  seized  is  in  the  law's  custody  as  effectu- 
.|-_|>l^'aifyilas  tlfough.'the.aVtS'J^^^       pdrfdrnied  by  a  ^ilieriff  of  a  state  court 
'•"^'"''•■'Or'a'ma'rshaf^of'a''iredeVar''court.     (Neb.)  Pitkin  v.  Burnliam,  703. 
'     '^r./s!  "JUDGMENTS  RENDERED  BY  A  COURT  OF  COMPETENT 
JURISDICTION,,  having   power  and  authority   to  act,   and  execu- 
tions, levied   thereon,   are   valid  and  enforceable,    until   successfully 
'     challenged   by   some   suitable   proceedings.     (Neb.)   Pitkin   v.   Burn- 
^,^^/-ham,  703. 

'•C-'r  S'9.  A, VOID  JUDGMENT  OR  AN  ILLEGAL  LEVY  OF  EXECU- 
^i^l^/'^t'', T'lON  affords  an  ofMcer  no  protection,  nor  is  the  property  seized  in 
v'j.'"!'%'.custodia  legi'?.    (Neb)  Pitkin  v.  Burnham,  li\3. 

Il^'&l^^'^  /m- -  AN  EXECUTION  LEVY  MADE  FOR  THE  PURPOSE  OF 
;\5*;'4-^%Xi SKYING  A^JUlXiMEXT  CONFESSED  with  the  intent  to 
'VJ^<*{.Vi^d'efraud',creditors  inay  be  vacated  by  those  sought  to  be  defrauded. 
^^'^'^^(•Neb.)  'Pitkin  v.  Burnham,  703. 

^J|i?*%'>vi4/    EX^  IN  GARNISHMENT  BIND 

?y>4'l^',THB  .glARNrSHEE  from  the  time  of  the  service  of  the  notice,  and 
V^Vi''',tfie?property"in    his   hands   is   not  thereafter   subject   to   levy   and 
'y.'i^^'if^iV&qn  process  tluM-e.ifter  issued  against  the  debtor  during  the  con- 
',^^r"^:tiiiu^nce  of'the  attachment.     (Neb.)  Pitkin  v.  Burnham,  703. 
',4|^r<-V|'^i^>1.EXECUTI0N    SALE.— WHERE    A    PERISHABLE    CROP 

of  the  officer  to 

county  where  the 

{^'"pi^chea '  are   situated.     He  should  ask  and  obtain  from   the  court 

;^^Cf;^*'an' order;  for;,an  immediate  sale  at  such  place  as  it  can  be  effected 

'*y-'3f'or.-,the..liest  advantage  of  all  parties  interested.     (Md.)  Arnold  v. 

•  I  Fowler,  '%44  %,  ^        , 

K'^i^A*  ^'^Vr^r^i'lV^  See  Judgments,  5;  Sheriffs,  3. 

v^     V   -EXECUTORS    AND    ADMINISTRATORS. 

1.^    EXECUTOR'S  SALES— FRAUD.— A  judicial  sale  of  lands  by 
an  executor  wlio-^is,  directed  to  sell  for  cash  is  ^oid,  and  cannot  be 
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tnade  valid  by  confirmation  if  by  agreement  between  tlie  executor 
and  purchaser  a  part  of  purchase  money  is  not  paid,  but  is  cred- 
ited on  an  individual  debt  due  the  executor  by  the  purchaser. 
.<Miss.)  Sharpley  v.  Plant  588. 

2.  EXECUTOR'S  SALES  —  FRAUD —  LIMITATIONS.— A  pur- 
chaser at  an  executor's  sale  of  lands,  ordered  to  be  sold  for  cash, 
vs^ho  does  not  pay  all  of  the  purchase  money,  but,  by  agreement 
vpith  the  executor,  has  part  of  it  credited  to  him  on  an  individual 
debt  due  him  from  such  executor,  is  not  entitled  to  the  benefit  of 
a  statute  of  limitations  applicable  when  "the  sale  is  made  in  good 
faith  and  the  purchase  money  paid."     (Miss.)  Sharpley  v.  Plant,  588. 

.3.  EXECUTOR'S  SALES— BONDS.— Although  a  will  provides 
that  the  executor  may  administer  the  estate  without  bond,  this  does 
not  dispense  with  the  necessity  of  a  bond  for  the  faithful  applica- 
tion of  the  proceeds  of  a  sale  of  the  land  of  the  estate  as  provided 
by  statute,  and  a  sale  without  such  bond  is  void.  (Miss.)  Sharpley 
V.  Plant,  588. 

4.  EXECUTOR'S  SALES— VACATING.— If  an  executor's  sale 
of  land  is  void  because  the  purchaser  did  not  pay  all  of  the  purchase 
money  as  directed  by  the  order  authorizing  the  sale,  a  decree  vacat- 
ing it  should  declare  the  title  in  the  heirs  subject  to  the  lien  of  the 
purchaser  for  the  part  of  the  purchase  money  paid  by  him,  allow- 
ing him  nothing  for  improvements  put  upon  the  land.  (Miss.) 
Sharpley  v.  Plant,  588. 

EXEMPTIONS. 
See  Homesteads,  1. 

EXPERT  EVIDENCEL 
See   Witnesses. 

FALSE    PRETENSES. 

TO  CONSTITUTE  THE  CRIME  OF  OBTAINING  MONEY 
BY  FALSE  PRETENSES,  it  is  necessary  that  the  false  pretense 
should  have  deceived.    (Ala.)  Chauncey  v.  State,  17. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  13;  Railroads,  3. 

FIERI  FACIAS. 
See   Sheriffs,   1, 

FINES. 

See  Public  Money. 

FLIGHT    OF    ACCUSED. 
See  Homicide. 

FRAUD. 

FRAUD— RESCISSION  OF  CONTRACT  FOR.— If  the  situa- 
tion of  the  contracting  paities  is  for  any  reason  so  unequal  as  to 
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jrlve  ono  .*\  ^Tcat  athantTc;o,  whJoh,  through  nondisclosure  and  de- 

_  cPi)tion,  he  makes  available  to  the  ffreat  detriment  of  the  other,  this, 

coupled  with  j?ross  inadequacy  of  price,  Is  sufBclent  ground  for  a 

rccissiou  of  the  contract  for  Iraud.     (Tenn.)  Stephens  v.  Ozbourne, 

.,  957.. 

v,,-  '  ',  See  Mercantile  Agency;  yend6r  and  Vendee,  4. 

'    ^\^^  '         .  TKAUDULEXT    CONVEYANCES. 

,^^^C\'^See  Executions,  1,  2,  10;  Homesteads,  7,  8;  Judgments,  7,  8. 

^f&y-y""'  ^   •-  .  G  UIE    LAWS. 

f^^Jo.A.^  GAME^LAWS-1'K0I'J:UTY  IX  WILD  GAME.-The  owner- 
♦^^pi-"^ship  of-''wild  game  is  in  tho  i)('0))le  of  the  state,  and  the  logisla- 
^^^^ture  has  the  ricrht  to  p(>rinit  IIumh  to  kill  or  take  it  upon  such 
i^^]^?terms  arid^/conditjons  as  its  ^^  i^<lnin  may  dictate.  The  person  kill- 
#^,Jt^'SSiivi:"cnmo'has"6'nly  such  property  tlicrciu  as  the  legislature  may  con- 
'1  )  Ex. parte  Kcnnoke.   ITT: 

.XSTITFTIOXAL    LAAV— GAME    LAWS.— A    statute    pro- 

the'-'buyin2: 'or  selling 'of^  quail,  and  providing  a   penalty 

"  is*  constitutional  "and  not  void  as  constituting  an   illegal 

in' between  different '-classes,   or  as   depriving  persons 

MTty-or.  of-  the  e'quale protection  of  the  laws.     (Cal.)  Ex 


n.  - 


♦♦••"h-mentvaaids.'Garnishment. 


L  AltDIAN  'AXD'^  \y.ARD; 

VD.  WARD^rOWER    OF    GUARDIAN    TO 

wor  to  sell  the  personal  property  of  his 
.>f .  court.,.  Although  -he    is    liable   on    his 
.    an  .abubo    ol^_^p()\N  >  r      >    -^  '  ' '\r<.\    ^^ith    no   notice   of    the 
■'!  fraud,  take'^'a  gc  d  I'l  )  Srlmiidt  v.  Shaver,  2.'50. 

i'Iav'axi).   w  \k!)— r()wi:u    to    sell    judg- 

'v'rdiau  lias-po\\cr  to  sell  a  judirinent  in  favor  of  his 

■"value,  without  an  order  of  court,   but  the  court 

iicir  sale    when    such    autiionty    is    asked.     (111.) 

•2-.0. 

i)WARl>      ^  -    ^      RURDEX  OF  PROOF. 

'    1  \    (ourt    to   '■ell    a    judgment    in    favor 

-mnment    thereof    to    a    third    person 

•  r  uf  the  judgment  from  such  third  per- 

oveMhat  tlie   latter  is  the  agent  of  the 

'o    IP '1  e   (li'ii\eri    and   receive   payment. 


-    CORPUS. 
■.See  Judgme'uts,  11. 


\1  '< 

>ii  lU'.N   anil  pru\ision  for  a  year's  slip- 
s  for  the  beneht  of  the  widows  of  resi- 


,'.T\-  _Ot'  _■*;»-■'>'>:•<?  ..'sJ^-'"f_<;i.- 
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dents   only,   and   does   not  apply   to   the   widows   of   nonresidents. 
(Tenn.)  Hascall  v.  Hafford,  952. 

2.  HOMESTEADS-DOMICILE.— A  person  must  acquire  a  domi- 
cile in  the  state,  by  residing  there  with  an  intention  to  remain  per- 
manently, in'  order  to  constitute  him  a  resident  and  entitle  himself 
and  his  widow  to  a  homestead  exemption.  (Tenn.)  Hascall  v. 
HaflFord,  952. 

3.  HOMESTEAD— NONRESIDENTS.— A  person  Is  not  a  resi- 
dent of  the  state  so  as  to  entitle  himself  or  his  widow  to  a  home- 
stead exemption,  although  he  has  lived  there  for  several  years, 
voted  at  elections,  and  run  for  office,  if  he  has  never  moved  his 
family  into  the  state,  and  has  repeatedly  declared  that  he  came 
there  for  business  purposes  alone,  and  expected  to  return  to  his 
home  in  another  state  when  his  business  was  finished.  (Tenn.) 
Hascall  v.  Hafford,  952. 

4.  HOMESTEADS— CREATION  OF  LIEN  ON.— To  be  effect- 
ual to  create  a  lien  on  or  encumber  a  homestead  estate,  the  in- 
strument executed  to  accomplish  either  purpose  must  contain  a 
clause  in  the  body  thereof,  and  also  in  the  certificate  of  acknowl- 
edgment, expressly  releasing  or  waiving  such  estate.  (111.)  Ogden 
Building  and  Loan  Association  v.  Mensch.  3.30. 

5.  STATUTORY  REQUIREMENTS  RESPECTING  CONVEY- 
ANCES OF  THE  HOJIESTEAD  apply  only  when  a  contractual  dis- 
position of  such  property  is  sought  to  be  made,  and  do  not  prevent 
the  erection  of  an  equitable  estoppel.  (Ala.)  Hendrix  v.  Southern 
Ry.  Co.,  27. 

6.  HOMESTEADS— RELEASE  ON  CONVEYANCE  OF.— Stat- 
utes prescribing  the  mode  in  which  a  homestead  exemption  or 
estate  may  be  released,  waived,  or  conveyed  must  be  strictly  com- 
plied with.  (111.)  Ogden  Building  and  Loan  Association  v.  Mensch, 
330. 

7.  FRAUDULENT  CONVEYANCE  OF  HOMESTEAD— 
PLExVDING.— In  an  action  against  a  husband  and  wife,  to  set  aside, 
as  fraudulent  against  creditors,  a  conveyance  of  land  from  him  to 
her,  she  need  not  specifically  set  up  and  claim  her  right  of  home- 
stead in  the  land  conveyed,  and  it  is  sufficient  if  it  appears  from  the 
facts  pleaded  that  she  is  entitled  to  a  homestead  in  the  property. 
(Tenn.)    Hamby    v.    Lane,    967. 

8.  FRAUDULENT  CONVEYANCE  OF  HOMESTEAD— WIFE'S 
PARTICIPATION  IN  FRAUD— ESTOPPEL.— A  wife  is  not  es- 
topped to  claim  a  homestead  in  lands  conveyed  to  her  without  con- 
sideration' by  her  husband,  if  the  conveyance  is  set  aside  by  his  cred- 
itors as  fraudulent,  whether  she  participated  in  the  fraud  or  not. 
(Tenn.)  Hamby  v.  Lane,  9G7. 

See  Mortgages,  1,  2. 

HOMICIDE. 

1.  EVIDENCE— RES  GESTAE  IN  HOMICIDE  CASES.— A 
PREVIOUS  DIFFICULTY  BETWEEN  THE  DEFENDANT  AND 
THE  DECEASED,  taking  place  about  six  hours  prior  to  the  killing, 
and  which  difficulty  was  renewed  as  soon  as  they  met,  must  be 
regarded  as  part  of  the  res  gestae,  and  evidence  thereof  admitted 
on  the  part  of  the  slayer.  In  such  a  case  the  whole  tran.'^action, 
what  was  done  and  said  by  both,  and  all  the  details,  are  adniis- 
sihlp  to  throw  light  upon  the  guilt  or  innocence  of  the  defendant 
and  in  explanation  of  his  subsequent  conduct.  (Mo.)  State  v.  Nel- 
son, 081. 
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2  riOMiriDE— EVIDENCE  OF  PREVIOUS  DIFFICTJLTY— 
rUMrr>ATIVE  evidence.— if,  in  a  homicide  ease,  the  only  evi- 
dence in  favor  of  the  accused  in  regard  to  a  previous  quarrel  be- 
,,  '  V  tween  him  and  the  deceased  forming  part  of  the  res  gestae  is  a 
i"  /i  deposition  of  one  of  the  accused's  witnesses,  and  the  testimony  of 
'.''  f^an  opium  eater,  it  is  error  to  exclude  the  testimony  of  other  eye- 
»'i  „\^iwitnesses,  even  if  it  is  in  part  cumulative.     (Mo.)  State  v.  Nelson, 

r.'iI':&'^v?^„.HO>IICinE.— EVIDENCE    OF    PREVIOUS    DIFFICULTIES 

defendant  accused  of 
V  no  part,  is  irrelevant 

vS?V^v<'  MURDER.— EVIDENCE  OF  A  DIFFICULTY  BETWEEN 
'ft^^5i>^HE  ACCUSED  AND  THE  DECEASED  ABOUT  A  MONTH  BE- 
:|>^||FpRETHE  KILLING,  and  of  threats  then  made  by  the  former 
j;*'^^''|a^inst  thp  latter,  is  admissible  on  the  trial  of  an  indictment  for 
^tiP^i^'W^^'^  as  tonding  to  show  express  malice  and  perhaps  premedita- 
'|.<^'3i^i6'n;"and'deliberation.  (N.  C.)  State  v.  Foster,  876. 
l^^tj'^jsf  VmURDER  JN  THE  FIRST  DEGREE.— EVIDENCE  IS  SUF- 


id 
;'up*tiie.  rocK  .w^itn  Avnicn  the  ratal  blow  was 


'givcn'H)efore<'he   got  to'.'_the   place,  where   the   difficulty   occurred. 
(Nv  C.V  State-v;'  Fo^tor,  S"?*;.- 


(N 

■'  6'.  '^MURDER-TIIKUK     MUST    V.E     I'REMEDITATION    AND 

■''^  DELIBERATION   BEFORE  THE  ACT  OF  ASSAILING  to  consti- 

.^-tiate  the  crime  of  murder  in  the  first  degree;  an  intent  to  kill  and 

'"7'^jia''Simultaneous  killing  are  not  sufficient;  but  if  the  intent  preceded 

'.,'*&'? the- killing,  no  matter  how  short  a  time,  the  crime  may  be  murder 

-'Vr&' in. -the/first  degree.     (N.  C.)  State, v.  Foster,  870. 

\f$ui:'^i:  "MURDKR.-TIIE  CHARGE  TO  THE  JURY  ON  A  TRIAL 
.^;?^£fOR"'MURDER  is  not  COMl'LETE  which  does  not  explain  what 
"'Cf'i*,""is*meant,by  premeditation  and  deliberation,  (N.  C.)  State  v,  Fos- 
^'<'//ter,  87G.,' 

Pit"  '"'S:  '  MURDER.— DUTY  TO  CHARGE  JURY  UPON  DIFFER- 
f"'j'*jjq,NT''l)E(;REES  OF.— On  a  trial  for  murder  the  court  should 
r^/'1  t'har'ge  the  jury  as  to  Avhat  constitutes  murder  in  the  second  degree, 
i*  A /-'though  counsel  of  the  accused  admits  him  to  be  guilty  of  that  de- 
|^;>:;'y.'\**gfee,^of' ( I  inie.  and  if  he  is  convicted  of  murder  in  the  first  degree 
&/'^i'in;]$he,al)^ence  of  such  charge,  his  conviction  should  be  set  aside. 
&|^|.r;{v]^;'^CO  state  v.^  Foster,-  870.     , 

^O-Jft^A^'i?^^^'^^^'^'^^''  UAW.— EVIDENCE  OF  THE  FIJGIIT  OF  THE 

■''"•^-i^;'"2^<CCy,SEr),"^after -being.'infornied  of  the  di-ath  of  the  person  whom 

-^<j|'-'lie*"-liadv's't'ruck  with  a'  rock,  is  not  adnii-sible  on  a  prosecution  for 

■- *>,/-,mufder '  wiiereMt  is  admitted  that   he  is  guilty   of  murder  in   the 

'''- seco'nd^ilegree,  for' such  flight  does  not  tend  to  sliow  either  premedi- 

' tation'^or^^deliberation  on  the  part  of  the  accused.     (N,  C.)  State  v. 

Foster i '{870.^  :i'<  ,'^ /' 3, 

'  '"•  f^j'^Y'^  •^•^'  />" '-  '""HOTEL-KEEPERS. 

'"  "    See' Constitutional  Law,  11;  Criminal  Law,  11. 
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HUSBAND  AND  WIFE. 

1.  MARRIED  WOMEN.— UNDER  THE  ALABAMA  CODE  OF 
1886,  A  MARRIED  WOMAN  WAS  SUI  JURIS  only  as  to  her 
separate  estate.     (Ala.)  Threefoot  Brothers  &  Co.  v.  Hillman,  39. 

2.  MARRIED  WOMAN,  WARRANTY  OF.— A  married  woman, 
who  joins  in  a  mortgage  upon  her  husband's  property  for  the  pur- 
pose of  releasing  her  dower  and  homestead  rights,  is  not  bound  by 
way  of  estoppel  by  a  statutory  warranty  contained  in  the  mortgage, 
because  she  is  under  a  legal  disability  to  make  such  a  covenant. 
(Ala.)   Threefoot  Brothers  &  Co.   v.   Hillman,  39. 

3.  MARRIED  WOMAN— SUBSEQUENT  TITLE.— A  married 
woman  who  is  not  bound  by  a  covenant  of  warranty  in  a  mortgage 
of  her  husband's  property  in  which  she  joins  is  not  estopped  from 
setting  up  her  title  to  such  property  subsequently  acquired.  (Ala.) 
Threefoot  Brothers  &  Co.  v.  Hillman. 

See  Domicile,  3;  Wills,  22. 

ICE. 

See  Nuisance. 

INADEQUACY    OF    PRICE. 
See  Vendor  and_  Purchaser,  4. 

INDEMNITY   BOND. 
See  Sheriffs,  2. 

INHERITANCE    TAX. 

See  Taxation. 

INJUNCTIONS. 

1.  INJUNCTION  AGAINST  COUNTIES— NUISANCE.-The 
construction  and  operation  by  a  county  of  a  sewer  system  to  con- 
vey from  its  public  buildings  and  discharge  upon  private  property, 
to  its  irreparable  injury,  the  deposits  in'  public  urinals  and  water- 
closets  may  be  enjoined  as  a  nuisance.  (Tenn.)  Pierce  v.  Gibson 
County,   946. 

2.  INJUNCTION  AGAINST  COUNTIES— NUISANCE.— A  coun- 
ty or  municipality  in  the  exercise  of  its  governmental  powers,  in 
the  consti'uctiou  of  a  public  work,  is  not  privileged  to  commit  a 
nuisance  to  the  special  injury  of  a  citizen,  and  for  such  act  it  is  Ua- 
Tale  to  him  in  damages,  or  it  may  be  restrained  by  injunction. 
<Tenn.)   Pierce  v.  Gibson   County,  946. 

3.  EQUITY  HAS  NO  JURISDICTION  to  restrain  the  commis- 
sion of  a  crime.     (Mo.)   State  v.   Zachritz,   711. 

4.  INJUNCTION— PLACE  OF  PAYMENT  OF  INTEREST  ON 
BONDS. — If  the  statutory  authority  to  a  city  to  issue  bonds  eon- 
lines  the  payment  of  the  interest  coupons  thereon  to  a  specific 
place,  it  is  a  material  departure  from  such  authority  to  is.sue 
bonds,  the  interest  coupons  on  which  are  payable  at  some  other 
place  and  such  issue  may  be  restrained  by  injunction.  (Fia.)  Mid- 
dleton  V,  City  of  St.  Augustine,  227. 
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5.  INJUNCTION— CANCET.LATT  ON  OF  FRArDTTLENT  LI- 
CENSE.— E(inity  has  jurisdiction  to  enjoin  a  jockey  club  from  exer- 
cising a  privilege  under  a  license  fraudulently  obtained,  until  such 
license  may  be  canceled,  althoujrb  the  statute  makes  the  exercise 
of  such  privilege  without  a  license  a  mibdemcanor.  (Mo.)  State  v. 
7a  chritz,   711. 

See  Nuisance;   Privacy,   Right  of. 

INNKEERERSi. 
See   Constitutional   Law,   11;   Criminal   Law,  3. 

INSANITY.. 
See  Kleptomania;  Wills;  Witnesses,  6. 

INSCRIPTIONS. 

.  •  ,  See  Evidence,  5-8. 


^^§fS^:ih 


INSTRUCTIONS. 


„^^^^  _  ^STRUCTIONS-MANNER  OF  GIVING.— If  a  judge,  In 
;*£^r"j%i'^ing ''requested  instructious,  says  that  "counsel  have  handed  me 
s^^je^feome-^'roquests,  -as  stating  propositionss  of  law  by  which  you  should 
''*^'*:-5"'j>e''guided,"--an  objeclion  tli.it  ho  fails  to  .«;ay  that  the  requests  are 
'"s^*'^,t;4\.en  .or-'"tha't 'tlicy^staU'  llio  law,  !-,  un.u.iiling.  (Mich.)  Noble  v. 
"*.\i'-Iiesseni6r>'Steain-.hip  Co.-.'-JCd.  " 

"  "'      <^  2'?»  INSTRT(^TI()\S     ALRE.\1>\      «.1\1.N     DECLARING     TUB 
WHOLE  LAW    of  iUo  case  upon  the  facts  as  they  api)ear  in  evi- 
dence need  not   \<o  aiz.iin  gi\on,  although  the  requested  instructions 
*'■      aic  m  themselves  correct.     (Mo.)  State  v.  Nelson,  681. 
>-/v'a,,  n      JTRY      TRIAL.— INSTRUCTIONS      ALREADY      SURSTAN- 
>--\   ""TIALLY  (Jivrx  IK  t  d  not  be  repeated,  thou;:h  couched  in  different 
•fi'V,'"'' I'liiLMi'ime.     (I'l,!  i' H  i-,uinbotham  v.  State,  237. 

'1i-V-  4-"  -irRY  TRIAL.-ALTIIOUGH  A  CHARGE  MAY  BE  ERRO- 
'^f'^/NEOUS,  IT  IS  NOT  PRE.IUDICIAL  to  the  defendant  where  it  is 
*^'j-';too'fayorahle  to  him.     (Ala.)  Boj-ett  v.  State,  19. 

ifc*-  5.  JURY  trial!— A  CHARGE  THAT  THE  VERDICT  OF 
^'^■P'l'm:  .fURY' 'DOES  NOT  MEAN  THAT  ANY  PERSON  HAS 
•}^'-i-f.^\  S\\()ii\  FALSETjY,  whatever  it  may  be.  is  properly  refused  as  be- 
'*.'^.'''.l'ng '^argumentative.     (Ala.)   Boyett  v.   State,   19. 

^'>S1  >^V  INSURANCE. 

^'-^''-jJ^^^'IclNSl  K  \NCE-BREACn  OF  CONDITION.— A  ST.ATI'TB 
|vV^'Pj)roviding  that  no  fire  insurance  policy  shall  be  declared  void  by 
5;'j3t^-4[tlie;'iii--nrer  for  the  breach'  of  a  condition,  if  he  is  not  thereby  in- 
"'f^x'-'ju'i  <'il"  .ippli'*^  to  air  policies,  whether  standard  or  not.  (Mich.) 
^'^■**'-M(  (laiinon  V.  Michigan  etc. 'Ins.  Co.,  301. 

^^,!! '''''''2!;>-r\SURANCE— BREACH     OF     CONDITION.— A      STATUTE 

"  IS=;ro\STl"TUTTONAL,  which  provides  that  no  fire  Insurance  pol- 

ic\    ^liili  li'e  (1(m1i!(m1  void  by  the  insurer  for  a  breach  of  any  con- 

-    (in  Kill    tlMTCMt     -r    111'    has   not   been    injured   thereby.     (Mich.)    Mc- 

<;,n.iWin/\  .M  ill      I'l  etc.  Ins.  Co.,  ."01. 

:;     i\sii;\\(i:     the    temporary    absence    of    the 

W  \'r(  IIM  \N    fmni   in^iiied   premises;  does  not. avoid   the  policy  if 
it  ilut'^  Hot  e\iircv^l\    ^o  provide,  although  in  the  application,  whicli 
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Is  made  a  part  of  the  contract  of  insurance,  the  insured  agrees 
to  keep  a  watchman.  (Mich.)  McGannon  v.  Michigan  etc.  Ins.  Co., 
501. 

4.  LIFE  INSURANCE.— A  BENEFICIARY  IS  PRESUMED  TO 
BE  THE  LEGAL  WIFE  of  the  insured,  if  he  designates  her  as  his 
wife  in  the  certificate  of  insurance.  (Colo.)  Fittinger  v.  Pittinger, 
193. 

5.  INSURANCE— STIPULATIONS  AND  CONDITIONS  IN  AN 
INSURANCE  POLICY  AFFECTING  THE  NATURE  AND  DE- 
SIRABILITY OF  THE  RISK,  in  order  to  continue  a  policy  in  force, 
are  regarded  as  of  the  very  essence  of  the  contract.  (Neb.)  Wood- 
men Accident  Assn.  v.  Pratt,  777. 

6.  INSURANCE.-FORFEITURE  CLAUSES  IN  CONTRACTS 
OF  INSURANCE  are  not  to  be  enforced  literally  unless  such  con- 
struction is  found  to  be  necessary  to  conform  to  the  obvious  inten- 
tion of  the  parties.     (Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

7.  THE  PRINCIPLES  GOVERNING  THE  CONSTRUCTION 
OF  FIRE  INSURANCE  POLICIES  WHICH  REQUIRE  NOTICE 
to  be  given  in  case  of  loss  apply  with  equal  force  to  similar  pro- 
visions in  policies  of  accident  insurance.  (Neb.)  Woodmen  Ac- 
cident Assn.  V.  Pratt,  777. 

8.  CONDITIONS  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  to  be  given  of  the  accident  and  injury  are 
given  a  more  liberal  construction,  in  favor  of  the  beueticiary,  than 
conditions  which  are  to  be  complied  with  for  the  purpose  of  con- 
tinuing the  policy  in  force  and  effect,  (Neb.)  Woodmen  Accident 
Assn.  V.  Pratt,  777. 

9.  A  PROVISION  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  of  accident  and  injury  to  be  given  within 
a  specified  time  is  sufficiently  complied  with  if  the  insured  exercises 
due  diligence  and  reasonable  effort  to  meet  such  requirement. 
(Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

10.  A  CONDITION  IN  A  POLICY  OF  FIRE  INSURANCE  RE- 
QUIRING THE  INSURED  TO  GIVE  IMMEDIATE  NOTICE  of 
loss,  need  not  be  literally  complied  with,  and  the  exercise  of  due 
diligence  is  all  that  can  be  demanded.  (Neb.)  Woodmen  Accident 
Assn.  v.  Pratt,  777. 

11.  WPIEN  A  TIME  IS  FIXED  IN  A  POLICY  OF  ACCIDENT 
INSURANCE  FOR  THE  GIVING  OF  NOTICE  of  an  accident  and 
injury,  with  the  particulars  thereof,  which  is  reasonable  in  its  char- 
acter, this  Avill  be  regarded  as  a  condition  precedent  to  be  complied 
with  before  recovery  can  be  had.  (Neb.)  Woodmen  Accident  Assn. 
v.    Pratt,    777. 

12.  INSURANCE— NOTICE  OF  ACCIDENT.— WHEN  CAUSES 
EXIST  RENDERING  IMPOSSIBLE  the  giving  of  notice  of  an 
accident  and  injury  within  the  time  required  by  an  insurance  pol- 
icy, notice  may  be  given  thereafter,  and  the  beneficiary  will  be  ex- 
cused for  failure,  if  done  within  a  reasonable  time,  or  within  the 
time  stipulated  after  the  cause  preventing  prior  compliance  ceases 
to  exist.     (Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

13.  AN  INSURED  IS  EXCUSED  FROM  GIVING  NOTICE  OF 
AN  ACCIDENT  TO  HIMSELF  WITHIN  THE  TIME  required  by 
his  policy,  where  the  accident  produced  concussion  of  the  brain, 
from  which  he  was  unconscious  for  sixteen  hours,  and  his  mind 
appeared  deranged  and  crazed  for  several  months  thereafter,  and 
he  did  not  regain  the  use  of  his  mental  faculties  in  their  normal- 
state  until  some  time  after  notice  was  given.  (Neb.)  Woodmen  Ac- 
cident Assn.  V.  Pratt,  777. 
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14.  ACCIDENT  INSURANCE— NOTICE  OF  INJURY.— Pro- 
visions In  ,'in  accident  insurance  policy  requiring  notice  of  an  In- 
jury to  be  given  within  a  stated  time  need  not  in  every  case  be 

-literally  complied  with  in  order  to  prevent  a  forfeiture  of  the  policy. 
(Xeb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

15.  PRINCIPAL  AND  AGENT.— WHERE  A  SUBAGENT,  AU- 
-  -rTHORIZED  TO  ISSUE  FIRE  INSURANCE  POLICIES,  receives 
-',an  application  under  an  agi-eement  that  the  risk  shall  begin  on 
'.,,<  the  day  it  is  received,  the  company  is  liable  for  a  loss  which  occurs 

.%  i^.subseQuent    thereto,    although    the    policy    has    not    been    issued. 
:.  y(^^^-)  Insurance  Co.  v.  Thornton,  30. 

vlfi/-.  See  Benefit  Societies. 

^"j/^vi    '  INTEREST. 

vftC        '  S®®  Injunctions,  4;  Judgments,  9,   10;   Usury. 

^\ 
"■?."  INTERSTATE     COMMERCE. 


ii^j'iV:  \  '  CONSTITUTIONAL  LAW-INTERSTATE  COMMERCE— 
f^t;JK5,rnELEGRAMS. — A  statute  imposing  a  penalty  for  delay  in  the 
4?^y*transmission  of  telegrams  over  the  wires  from  one  state  to  another 
y'^jvis* unconstitutional  as  an  unlawful  attempt  to  Interfere  with  inter- 
r.?'''r.state  commerce.     (Miss.)  Marshall  v.  Western  Union  Tel.  Co.,  585. 

-■'':  JUDGMENTS. 

'    L     JIT>GMENTS— JURISDICTION.— One  of  the  essentials  of  a 

valid  judgment  is,  that  the  court  pronouncing  It  have  jurisdiction 

to  render  that  particular  judgment.     (Colo.)  Russell  v.  Shurtleff,  216. 

2      A   JUDGMENT    NOT  WITHIN    THE    POWERS    OP    THE 

COURT  as  granted  by  the  law  of  its  organization  is  void,  although 

its  jurisdiction  attached  to  the  parties.     (Colo.)  Russell  v.  Shurtleff, 

.^  216..  , 

/.^L  !^  3.    .JUDGMENT    BY     DEFAULT     FOR     RELIEF     NOT     D'El- 

•-^.K^-MANDED. — If  the  court,  on  default  of  the  defendants,  directs  a 

^/V,  joint,  Instead  of  a  several,  judgment  as  prayed  in  the  complaint, 

?'A^ait,is  void,  when  there  Is  a  statutory  provision  that  if  no  answer 

".'4/is  filed  the  relief  granted  shall  not  exceed  that  demanded  In  the 

"*^«" complaint.     (Colo.)  Russell  v.  Shurtleff,  216. 

^\>;.:>.4.     JUDGMENT,   CONTINGENT   INTERESTS,   WHEN  BOUND 

'-ifi^BY.— When  the  subject  matter  of  an  action  Is  to  determine  the  title 

?5^,-^.to  real  property,  if  all  the  parties  are  brought  before  the  court  that 

VS^'^P  be  brought  before  It,  and  it  acts  properly  according  to  rights 

l^'/'that  appear,  there  being  no  fraud  or  collusion.  Its  decision  is  con- 

■'^1'"; elusive  as  to  the  state  of  the  title,  and  binds  all  contingent  interests 

r^;^"f4n  the  property.     Therefore,  If  a  conveyance  has  been  made  to  G., 

i,:  ^?.^tp''h'old  during  her  natural  life  without  power  of  alienation,  and  af- 

"  ,:r(^:ter' death    to  her  heirs  and    their    assigns    forever,  and    after  the 

^'•^'degth' of  the  grantors    an  action  to  determine  contticUug  claims  of 

.^{i'^titleMs  brought  against  G.  and  her  heirs  then  living  and  in  being, 

*' uulginont" therein  in  favor  of  the  plaintiff  Is  conclusive  of  his  title 

HI  fee.     All  other  parties  who  can  at  any  time  claim  a  contingent 

remainder   or   contingent  estate  are   bound,   upon   the   principle   of 

representation,  by  the  decree  adjudging  title.     (Minn.)  Mathews  v. 

LIghtner,  558.     '     '     "' 

5.  JUIXJM EXT.— EXECUTION  IS  TIH:  USUAL  METHOD  of 
<:arrying  into  effect  a  decree  reciuiring  a  defendant  to  pay  moue^ 
into  court.     (Neb.)  Stuart  v.  Burcliam,  739. 
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6.  DECREES.— PROCEEDINGS  FOR  CONTEMPT  were  the 
original  mode  of  enforcing  decrees.     (Neb.)  Stuart  v.  Burcham,  739. 

7.  A  JUDGMENT  CREDITOR  OF  A  .JUDGMENT  FRAUDU- 
LENTLY CONFESSED  TO  DEFRAUD  OTHER  CREDITORS,  who 
participates  in  the  fraud,  cannot  by  means  of  an  execution  acquire 
a  lien  on  property  as  against  the  good  faith  creditors  of  the  judg- 
ment debtor.     (Neb.)   Pitkin   v.   Burnham,   763. 

8.  JUDGMENTS— VOIDABLE— DEFRAUDED  CREDITORS.— 
A  judgment  fraudulently  confessed  for  the  purpose  of  defrauding 
other  creditors  of  the  judgment  debtor  is  voidable  only  and  is  bind- 
ing and  enforceable  except  in  so  far  as  it  conflicts  with  the  rights 
of  creditors,  as  to  whom  it  may  be  set  aside  in  any  proper  proceed- 
ing.    (Neb.)  Pitkin  v.  Burnham,  7G3. 

9.  JUDGMENT,  WHAT  BEARS  INTEREST  AS  A.— In  a  suit 
in  the  nature  of  a  creditor's  bill,  a  decree  directing  a  defendant  to 
pay  money  into  court  is  a  decree  for  the  payment  of  money,  and 
draws  interest  from  the  time  of  rendition  until  the  money  is  paid 
in,  without  any  express  provision  in  the  decree  therefor.  (Neb.) 
Stuart  V.  Burcham,  739. 

10.  JUDGMENT— INTEREST— STAKEHOLDER.-One  who  ap- 
peals from  a  decree  ordering  him  to  pay  money  into  court  and  at- 
tempts to  secure  its  reversal  is  not  a  mere  stakeholder,  and  is,  upon 
affirmance,  properly  chargeable  with  interest  during  the  time  he 
withholds  such  money.     (Neb.)  Stuart  v.  Burcham,  739. 

IL  RES  JUDICATA-HABEAS  CORPUS.-If  one  arrested  un- 
der a  body  execution  is  discharged  on  habeas  corpus  proceedings 
at  which  his  adversary  appears  and  is  heard,  the  adjudication 
therein  is  conclusive  in  a  subsequent  action  for  false  imprison- 
ment.   (Mich.)   Castor  v.   Bates,  471. 

12.  JUDGMENTS.— RULE  OF  RES  JUDICATA  has  no  applica- 
tion to  orders  or  rulings  made  from  time  to  time  during  the  pendency 
of  an  action  or  proceeding  in  the  same  tribunal,  and  applies  only 
when  there  has  been  a  final  judgment.  While  the  action  is  pending 
before  the  same  tribunal,  there  is  no  limit  to  its  power  to  review 
any  rulings  it  may  have  made,  or  to  permit  a  reargument  upon  any 
proposition  involved,  and  if  error  has  been  committed,  it  makes  no 
difference  whether  it  was  committed  by  the  officer  then  presiding 
over  the  tribunal  or  by  his  predecessor  in  office  so  far  as  the  power 
to  correct  it  is  concerned.     (Cal.)  Gage  v.  Gunther,  141. 

13.  ASSIGNMENTS.— JUDGMENT  FOR  DAMAGES  for  per- 
sonal injury  is  not  assignable,  and  all  that  can  be  transferred  is 
an  equitable  title.     (111.)  Schmidt  v.  Shaver,  250. 

14.  JUDGMENTS.— FILING  AN  ASSIGNMENT  of  Judgment 
with  the  clerk  of  the  court  is  not  constructive  notice  to  anyone. 
(111.)  Schmidt  v.  Shaver,  250. 

See  Corporations,  9,  23;  Executions;  Guardian  and  Ward.  2,  & 

JUDICIAL   NOTICE. 
See  Evidence. 

JUDICIAL    SALES. 
A    PURCHASER    AT    A    JUDICIAL    SALE    IS    BY    LAW 
CHAR(iEI)  WITH  NOTICE  of  defects  In  the  title  he  buys,  and  Ul 
not  a  bona  fide  purchaser  for  value.     (Ala.)   Hendrix  v.   Southern 
Ry.  Co.,  27. 

See  Mortgages,  9. 
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JURISDICTION. 

.1.     JURISDICTION  INCLUDES  NOT  ONLY  THE  POWER  TO 

HEAR  AND  DETERIMINE,  but  also  the  power  to  render  the  par- 

':   ficular  judgment  in  the  particular  case.     (Colo.)  Russell  v.  Shurt- 

.Jeff.  21G. 

pV^'2      .Tl'RISDICTION.— WHERE  TWO  COURTS  HAVE  CONCUR- 

5J  llEXT  JURISDICTION,  that  which  first  talves  cognizance  of  the 

-j\.^/'ause   has   the   right   to   retain   it   to   the   exclusion    of   the   other. 

v^5(Xeb~.)   Leigh   v.   Green,   ITA. 

<H.;S  3.\  JURISDICTION.-THE  PENDENCY  OF  AN  ACTION  IN  A 

^^.'^^KEDERAL  COl'RT,  and  the  levy  of  an  attachment  on  real  estate 
t^;'i'nv()iv'ed  therein,  is  no  obstacle  to  the  foreclosure,  in  the  state 
^?; .court's,  of  a  tax  lien  on  the  same  property,  and  a  sale  made  in  pur- 
^^.suahce  of' such  action  is  valid  and  binding,  and  will  convey  a  good 
.^^^Ttitle'  as  against  the  attaching  creditor.  (Neb.)  Leigh  v.  Green,  751. 
JURISDICTION.-A   PARTI. \L  COMPLIANCE  WITH  THE 


questions 

f4^'ings^.Jahdt{"if  it  appears  therefrom  that  the  justice  had  no  jurisdic- 
'i-4tV(yn^^ir)'eca'use.r,of  ^void  sor\ice  of  proces';,  the' circuit  court  is  with- 


CIRCUIT  COURT 

/e  no  jurisdiction 

unless, "the  justice  had"  jurisdiction.     (Miss.),McDugle  v.  Filmer,  582. 

Set.'   Jiulgiueuts;    Procobs;    Venue. 


%^  -  JURORS. 

^-1":-  „  ,jrRORS-RUrUS\L  ^ro  take  0\TIT-If  a  juror  states 
!u'>»that,he  is  oppo«;ed  to  caiiitnl  pniii«hnuMit.  but  if  he  "took  the  oath" 
'jSk.^YM"^^,'f<^1^0'"'.^t,  and  ^\  lien  ui'doicd  to  stand  up  and  be  sworn  with 
":5.'.  t'he-^rest  of  thejury  reni,iin<;  si.itrd  and  .makes  inquiry  if  the  case 
■<^*i's,  n'pt  a. murder  trial,  and,  on  l)("n)i,'  infoi-nuHl  that  it  is,  refuses  "to 
{|!?-itMk«\, the  oath,"  Imf  du  l)eing  again  ordciod  to  stand  up  and  raise 
V -*nn'sttii;in\f,.'''he  cduiplK  ■>,  and  the  oath  is?  ilien  administered  to  the 
^--'j'liry  as"  a 'whp,le,  it  must  be  presumed  on  appeal,  if  the  record  re- 
Qt:Oites..that  the  oath  was' administered  to  the  jury  as  a  whole,  that 
;|',^lie^'GoncludeVr  tl\at  it  was  his  duty  ,to  be  sworn,  and  took  the  oath 
;fi:wit'h"^''a  sen^e""  of  his  re.^ponsibility  to  the  state  and  to  the  accused, 
^i'.Jaud-^thus-becaUiO  cue  of  i!h>  p.inel.     (Mo.)  State  v.  Nelson,  08L 

Pj  ' z;^.'  .'    '  jusri('i:s  court.    . 

^^-^'■'V'V'Si.-'t-M  See  \7uiisdic'tion,   5;   6. 

';%>■""*       "•'''  ^^  I  1   I''i()MANIA. 

-'\-V,  \    ,;^     AN      IRRESISTIBLE     DESIRE      TO 

' '.^S  '  1   a    viaUening  of  the  will  power  to  such  an 

-t's  ihc  aliluted  one  powerless   to  control   his  Im- 

I  to    A\hether    such    impulse   is   inspired    by 

inj..    (Iowa)  State  v.  MeCuUough,  ^82. 
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LANDLORD   AND   TENANT. 

1.  A  TENANT  IS  ESTOPPED  TO  DISPUTE  THE  TITLE  OP 
HIS  LANDLORD,  unless  his  landlord's  title  lias  expired  or  been 
extinguished,  either  by  operation  of  law  or  his  own  act,  after  the 
creation  of  the   tenancy.     (Ala.)   Davis   v.    Williams,   55. 

2.  LANDLORD  AND  TENANT.— THE  ASSERTION  BY  A 
TENANT  OP'  HIS  RIGHT  TO  HAVE  A  CONTRACT  OF  PUR- 
CHASE SPECIFICALLY  ENFORCED  against  his  landlord  involves 
a  denial  of  his  landlord's  title.     (Ala.)  Davis  v.  Williams,  55. 

3.  LANDLORD  AND  TENANT.— A  LANDLORD  CAN  ONLY 
BE  REQUIRED  TO  LITIGATE  TITLE  W^ITH  HIS  TENANT  upon 
the  vantage  ground  of  possession.     (Ala.)   Davis  v.  Williams,  55. 

4.  LANDLORD  AND  TENANT.— IT  IS  ONLY  W'HERE  THERE 
IS  A  CHANGE  IN  THE  CONDITION  OF  THE  LANDIX>RD'S 
TITLE  for  the  worse,  after  a  tenant  enters  into  his  contract,  in 
the  absence  of  fraud  or  mistake  of  fact,  that  he  is  permitted  to 
show  the  change  in  the  condition  of  the  title.  (Ala.)  Davis  v. 
Williams,  55. 

5.  A  TENANT  MUST  FIRST  SURRENDER  UP  THE  PREM- 
ISES TO  HIS  LANDLORD  before  assuming  an  attitude  of  hostility 
to  the  title  or  claim  of  title  of  the  latter.  (Ala.)  Davis  v.  Williams, 
55. 

LARCENY. 

LARCENY— PROPERTY  TAKEN  UNDER  BELIEF  OF 
OWNERSHIP. — If  a  person  takes  the  property  of  another,  honestly 
believing  It  to  be  his  own,  or  that  he  has  a  right  to  its  possession, 
he  is  not  guilty  of  larceny.     (Fla.)  Higginbotham  v.  State,  237. 

LIBEL. 

1.  LIBEL.-CRITICISM  OF  PUBLIC  PERFORMANCE- 
PLEADING  PRIVILEGE.— An  answer  by  defendant  in  libel  that 
plaintiff  was  engaged  in  giving  a  public  performance  which  was 
coarse,  farcical,  and  wholly  without  merit,  and  ridiculous,  that  the 
alleged  libel  appeared  as  a  criticism  of  the  performance  and  to  ex- 
pose the  character  thereof,  and  was  written  in  a  facetious  and 
satirical  style,  without  malice  or  ill-well,  is  clearly  a  plea  of 
privilege,  which  casts  the  burden  of  proof  on  plaintiff  to  show 
malice.     (Iowa)  Cherry  v.  "Des  Moines  Leader,"  305. 

2.  LIBEI^CRITICISM  OF  PUBLIC  PERFORMANCE.— The 
editor  of  a  newspaper  has  the  right  to  freely  criticise  any  and  every 
kind  of  public  performance  without  liability  in  libel  therefor,  pro- 
vided that  in  so  doing  he  is  not  actuated  by  malice.  (Iowa)  Cherry 
v.  "Des  Moines  Leader,"  305. 

3.  LIBEL^CRITICISM  OF  PUBLIC  PERFORMER— PRIV- 
ILEGE.—A  public  performer  is  subject  to  hostile  criticism  and 
may  be  held  up  to  ridicule.  Entire  freedom  of  expression  is 
guaranteed  to  drauiatic  critics,  pz'ovided  their  critisism  is  based 
on'  facts,  and  they  are  not  actuated  by  malice  or  evil  purpose  in 
what  they  write.  Such  criticism,  and  the  publication  thereof,  fall 
within  the  class  of  privileged  communications  for  which  no  action 
can  lie  without  proof  of  actual  malice.  (Iowa)  Cherry  v.  "Des 
Moines  Leader,"   305. 

4.  LIBEL.— A  STATEMENT  THAT  \  PERSON  HAS  NO 
MORAL  CHARACTER  IS  NOT  JUSTIFIED  by  an'  allegation  that, 
while  acting  as  agent  to  sell  bread  and  crackers  on   commission 
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and  to  collpct  and  pay  over  their  proceeds,  he  received  articles  of 
tliat  character  of  a  value  si>eolfled,  and  did  not  return  such  value. 
The  allegation  uiay  be  true  and  yet  the  person  accused  not  have 
received  any  money  for  his  principal.     (Md.)  Coffin  v.  Brown,  422. 

.■■)  T.IREL.— STATEMENT  DURING  A  POLITICAL  CAM- 
PAIGN, WHEN  NOT  PRIVILEGED.— A  libelous  statement  In  a 
"  ,  letter  to  a  chairman  of  a  state  central  committee  to  the  effect  that 
\„'*  the  candidate  for  j?overnor  had  appointed  plaintiff  to  office,  who 
[\  7*.  was  a  man  of  no  moral  character  and  capable  of  committing:  any 
^Y  political  crime  which  he  might  find  profitable,  cannot,  as  against 
r^^T^'-the  plaintiff,  be  regarded  as  a  privileged  communication.  It  is  evi- 
-t  ,i>v:dent  that  the  statement  was  not  made  for  the  pui-pose  of  procuring 
;*"4?^u '-the  removal  of  the  plaintiff  from  office,  but  only  to  injuriously  affect 
C^  7  Vthe  governor  appointing  him.  (Md.)  Coffin  v.  Brown,  422. 
■^''^i^y^^  6.  LIBEI.^EXEMPLARY  DAMAGES.— A  jury  may  be  in- 
t^i'*vv  structed  that  it  may  give  exemplary  damages  for  the  publication 
'  ',|'\*'0f  a  libel  without  proof  of  express  malice,  where  the  publication  is 
?/ri'  -  not  privileged  and  no  excuse  for  it  is  offered.  (Md.)  Coffin  v.  Brown. 
?-^>.422. 

':{^%gf*-^-.7.  LIREIv— REPUBLICATION.— THE  BURDEN  OF  PROV- 
i.j0'ydiKG  that  the  defendant  is  chargeable  with  the  republication  of  a 
iQ^.j^Ciibel  must  be  borne  by  the  plaintiff,  and  the  fact  that  a  libelous 
'^^^j'^Tftter.  relating  to  a  candidate,  for  office  ,was  sent  to  the  chairmaa 
■I'^tyot-a.  political  i)arty  and  was  subsequently  published  as  part  of  a 
?'^^".si,*circular  issued  In  the  Interest  of  that  party  does  not  prove  that 
"^t^the  writer  was  responsible  for  such  publication.  (Md.)  Coffin  v. 
"^Brown,  422. 

"  ',8.  LIBEL.-AVnETHER  THE  ADDITIONAL  CIRCULATION 
OR  A-LIBEL  AFTER  ITS  THIRST  PUBLICATION  is  the  natural 
con'^equence  of  such  publication  is  a  question  for  the  jury,  and  not 
for  the  court.     (Md.)  Coflin  v.  Brown,  422. 

9      LIBEL.— AN    UNSUSTAINED    PLEA    OF    .lUSTIFlCATION 

';,    IS  IN  THE  NATURE  OF  A  REPETITION  of  the  libel,  and  is  to 

'4^„be  taken  as  evidence  tending  to  show  malice  in  the  original  pub- 

!,  '-- .  lication,  and  is  therefore  material  in  aggravation  of  damages.    (Md.) 

.  ",i!; "'^'Coffin  V.  Brown,  422. 

.:|;  ^  10.  LIBEL.— A  PLEA  IN  JUSTIFICATION  OF  A  LIBEL  IS 
-''"^i  i.  BAD  if  it  relies  upon  facts  occurring  after  the  libel  was  publishe<l. 
v-iJ^^C-^Old.)  Coffin  V.  Brown,  422. 

-,'V'  •    1^-     -TT'I^Y   TRIAL.— IMPROPER   REMARKS   BY   THE  COURT 

\;^-'"IN  .TUSTIFICATION  OF  THE  ADMISSION  OF  EVIDENCE  may 

?^|i.-', /entitle  the  party  against  whom  they  bear  to  a  reversal,  as  where 

\^iy\the  court,  in  admitting  evidence  of  the  republication  of  a  libel  in 

A 'i^u, the,  absence   of   anything   showing  that  defendant    was    connected 

■-^.^jV'^jth/Such  republication,  argued,  in  the  presence  of  the  jury,  that 

SfV'/»^,^rt:he'' character  of  the  original  libel  was  such  that  it  must  have  been 

>^^TJ.c7"^^^"^^*''^  to  affect  the  public,  and  that  it  could  not  so  affect  the  pub- 

.;.f^^-1.'lic  e\(ept  by  being  spread  abroad  by  the  person  to  whom  it  was 

'^'*^.;lt  addressed.     (Md.)  Coffin  v.  Brown.  422. 

Vj^Kl2.'   PLEADING.— IN  AN  ACTION    FOR    LIBELOUS  WORDS, 

..S^\ 'where  the.  words  are  libelous  per  se,  it  is  unnecessary  to  charge  that 

•'."'llieir  effect  is  to  expose  the  plaintiff  to  disgrace,  ridicule,  or  obloquy, 

since  the  law  attributes  to  them  that  result     (N.  Y.   Robersou   v. 

Rochester-^Folding  Box  Co.,  828. 

r,i.  .  PLEADINC;— IN  AN  ACTION  FOR  LIBEL.  WHERE  THE 
LIBEL'IS  A  PICTURE  which  does  not  appear  in  the  record,  there 
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ffinst  be  an  allegation  as  to  its  libelous  character.    (N.  T.)  Rober- 
80U  V.  Rochester  Folding  Box  Co.,  828. 

See  Slander. 

LICENSE. 
Bee  Injunctions,  5;  Peddlers;  Public  Money. 

LIENS. 
See  Mechanics'  Liens. 

LIMITATION    OF    ACTIONS. 

STATUTE  OF  LIMITATIONS— NEW  PROMISE.— A  written 
promise  to  pay  a  note,  barred  by  the  statute  of  limitations,  "as 
soon  as  one  can,"  does  not  revive  the  debt.  (Mich.)  Halladay  v. 
Weeks,  478. 

See  Executors  and  Administrators. 

MARRIAGE   AND   DIVORCE. 

1.  MARRIAGE— LEGALITY  OF.— THE  LAW  RAISES  A 
STRONG  PRESUMPTION,  where  a  marriage  has  been  shown,  of 
its  legality,  the  strength  of  which  increases  with  the  lapse  of  time. 
(Colo.)  Pittinger  v.  Pittinger,  193. 

2.  MARRIAGE.— THE  LAW  PRESUMES  MORALITY,  and  not 
immorality;  marriage,  and  not  concubinage.  (Colo.)  Pittinger  v. 
Pittinger,  193. 

3.  MARRIAGE.— THE  PRESUMPTION  OF  THE  VALIDITY 
OF  A  MARRIAGE  is  not  overcome  by  proof  of  a  former  marriage 
of  the  husband,  and  the  testimony  of  his  former  wife  that  she  has 
taken  no  steps  for  a  divorce,  and  that  no  papers  for  that  purpose 
have  been  served  upon  her.     (Colo.)  Pittinger  v.  Pittinger,  193. 

4.  MARRIAGE  AND  DIVORCE— PRESUMPTION  OF  DI- 
VORCE AND  VALIDITY  OF  SECOND  MARRIAGE.— A  divorce 
from  a  former  wife,  still  living,  is  presumed  upon  proof  of  the 
second  marriage  of  the  husband,  and  such  second  marriage  is  pre- 
sumed valid,  the  burden  of  proof  to  show  that  there  was  no  divorce 
from  the  first  wife  being  upon  the  person  wlio  denies  the  validity 
of  the  second  marriage.  (Miss.)  Alabama  etc.  Ry.  Co.  v.  Beardsley, 
660. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER   AND   SERVANT. 

1.  MASTER  AND  SERVANT.— WHERE  ONE  OCCUPIES  A 
HOUSE  ON  ANOTHER'S  LAND  WITHOUT  PAYING  RENT,  FOR 
THE  PURPOSE  OF  LOOKING  AFTER  THE  LAND  OWNER'S 
BUSINESS,  the  relation  created  is  not  that  of  landlord  and  tenant, 
but  one  of  master  and  servant,  the  occupancy  of  the  house  being 
a  part  of  the  contract  of  service.     (Ala.)  Davis  v.  Williams,  55. 

2.  MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT.— 
The  doctrine  that  a  master  is  not  liable  for  the  willful  and  malicious 
acts  of  his  servant  when  acting  outside  the  scope  of  his  employment 
does  not  apply  when  the  acts  are  done  by  a  common  carrier's  ser- 

Am.   St.   Rep.,  Vol.   LXXXIX.— G5 
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vant  to  a  passenger.    (Ala.)  Birmingham  Railway  etc.  Co.  v.  Balrd, 
43. 

.     3.     CONTRACTS  FOR  "SATISFACTORY  SERVICES"— RIGHT 

,    ,/rO   DISCHARGE  THEATRICAL   rERFORMER.— If  n   theatrical 

.'-\p(M-formor  eontraots   with   a  manager  to   render   "satisfactory   ser- 

"-  M-Zg^^vices,"  witliout  any  provision  in  the  contract  limiting  tlie  manager 

",.v-,  sin.the  exercise  of  his  judgment,  as  to  what  shall  be  deemed  "sat- 

„^'-v4:isfactory  services."  he  may,  upon  becoming  dissatisfied,  discharge 

'"'"  y'liAhe   performer,   and   terminate  the  contract  at  any   time   for  any 

T  '^J}'^^,^^^'  °^  which  he  is  the  sole  judge.     (111.)  Kendall  v.  West,  317. 

i/%S>4v:  MASTER  AND  SERVANT— DUTY  TO  PROTECT  SER- 

;;-v^^yANT.— A  servant  has  a  right  to  assume,  while  he  is  obeying  an 

2<'*Jt*^^-'order  of  his  master  or  a  vice-principal,  that  it  will  not  involve  un- 

*'\-^j necessary  exposure  to  danger.     (111.)  Illinois  Steel  Co.  v.  McFadden, 

;f%':4-;  5.  MASTER  AND  SERVANT-DUTY  OF  MASTER— AS- 
i;^3t;STTMPTI0N  OF  risks.— it  is  the  duty  of  a  master  to  use  reason- 
*vi^^X'^'^  diligence  in  seeing  that  the  place  where  his  servant  is  at  work 
;V.:*lviSj;'safe.  fon  that  purpose.  The  latter,  when  acting  under  orders,  as- 
v^'.^tHiX^es  no  ri^k  unless  he  acts  recklessly  in  obeying  them.  (111.) 
^•/-'^l>yeste'rn    Stone   Co.    v.   Muscial.  32,"). 

.*:tB;:T6..;  MASTER   AND   SERVANT— DUTY  OF  MASTER.— If  a   ser- 

'jli^lry-aht -is. working  in  a  dangerous  place,  under  orders  from  his  master, 

^^'.J^'the.-Jatter  is  under  greater  obligation  than  the  servant  to  look  after 

i:-4^*/li-Mttf''''^  safety.     (TH.)  We«;tern  Stone  Co.  v.  Muscial,  325. 

%.if§ST'^'''^?NrASTER'„  AND.  SERVANT— ASSUMPTION     OP     RISKS— 

"  ",..^;KNO^VLI':i)CTl'VOFi)AN(;ER. — Though,  a'^servant  has  some  knowl- 

v';Vdge,of  the  danger.  yet,\  if  his -master  orders  him  to  proceed  with 

the  work,  he- thereby  relieves  the  servant  of  the  assumption'  of  the 

risk,  unless  the  danger  is  so  manifest  that  a  person  of  ordinary 

prudence  would  not  have  incurred  it.     (111.)  AVestern  Stone  Co.  v. 

Muscial,  325. 

'--.Us..  MASTER     AND     SERVANT— ASSUMPTION     OF     RISKS- 

/f;^;^PUESTION  OF  FACT.— Whether  a  servant  ordered  to  work  at  the 

■'.'^L^'bottora  of  a  stone  quarry  a.ssumos  the  risk  of  the  bank  thereof  cav- 

*  .'j^i  iiig  in  is'  a  question'  for  the  jury,  under  evidence  that  such  servant 

' /^"^J'^^'lnoked  without  "seeing  any  danger.  an<l  that  if  the  foreman  in  charge 

',^/;l;s.h.id   e\.uiiiiii'<l   the  bank,  he  would  have  discovered   its  dangerous 

^^';"v^rC'' "I"'"'""      '"''    Western    Stone   Co.    v.   Muscial,   325. 

r>!^^^S''^f>.'' MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— The 

l  -i^I^u  rule, that, the  servant  assumes  the  ordinary  risks  of  his  employment, 

'K5^^*^pre\ui>i)f><-(>s  that  his  master  has  performed,  the  duties  of  caution, 

-/;.,.*"•■  c;VreV  and  \iLMlance  which  the  law  casts  upon  him.     It  is  only  those 

;'^";''''<^^ln~~l^'^    "\^l''<'li    cannot    be    obviatenl    by    the    adoption    of   reasonable 

^_^irv' "i  h'  i^ni  cs  of  >  precaution   by  the  master  that  the   servant  assumes. 

.'"J;^/' ('HI •»  A\(-tern  Stone- Co.  v.  Muscial,  325. 

;V4:;?%|'>rp.  .MASTER' AND  SERVANT— ASSUMPTION  OF  RISKS.-A 

".:^',';s'erA-ant  does  not  agree,  by  entering  an  employment,  to  take  the  risk 

'\'>'Z^-^r'i\tjL\\i'ry  accident  or  casualty,  without  reference  to  the  previous  ex- 

^*.^.^o^(•i^e  of  care  s 'ul  diligence  on  the  part  of  the  master  to  avoid  it. 

~'';;,'5'irr)"Illinois'^'Steel  Co.  v.  McFadden,  319. 

"'^Vn.<'''>f  \STEIl   AND   SERVANT— ASSUMI'TION   OF   RISKS.-A 

;'nKi-t<T"inuvt  exercise  care  and  prudence  that  his  servants  be  not 

%'\pot>ed'  to   unreasonable   ri^ks   and    danger-s.     The   servant    has    a 

right  tCassume  that  this  will  be  done,  and  does  not  assume  the  risk 

of  his  master's  'negligence.     (111.)  Illinois  Steel  Co.  v.  McFadden.  31i>. 
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12.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.-A 
servant  ordered  by  one  in  authority  to  do  a  dangerous  act  is  not 
required  to  balance  the  degree  of  danger  and  decide  with  absolute 
certainty  whether  he  may  safely  do  the  act,  and  even  if  he  has 
knowledge  of  such  danger,  it  does  not  defeat  a  recovery  for  injury, 
if,  in'  obeying  his  master's  command,  he  acts  with  that  degree  of 
prudence  which  an  ordinarily  prudent  man  would  have  used  under 
the  same  circumstances.     (111.)  Illinois  Steel  Co.  v.  McFadden,  319. 

13.  FELLOW-SERVANT— CONTRIBUTORY  NEGLIGENCE  OF. 
If  a  servant  is  injured  by  a  defective  tool,  the  fact  that  a 
fellow-servant  using  it  with  him  knew  its  condition  does  not  relieve 
the  master  from  liability.  (Mich.)  Noble  v.  Bessemer  Steamship 
Co.,  461. 

14.  MASTER  AND  SERVANT— LIABILITY  FOR  ACT  OF 
VICE-PRINCIPAL.— The  mere  fact  that  a  vice-principal  exercised 
such  care,  as  in  his  judgment  was  necessary  to  avoid  an  accident, 
does  not  relieve  his  master  from  liability  to  his  servant  for  injury 
resulting  therefrom.     (111.)   Illinois   Steel  Co.   v.   McFadden,   319. 

15.  MASTER  AND  SERVANT— LIABILITY  FOR  ACTS  OF 
VICE-PRINCIPAL.— A  master  is  liable  to  his  servant  for  the  negli- 
gent acts  of  his  vice-principal  in  ordering  work  done  in  a  dangerous 
manner,  resulting  in  injury  to  the  servant.  (111.)  Illinois  Steel 
Co.  V.   McFadden,  319. 

See  Constitutional  Law,  30;  Railroads. 

MAXIMS. 

1.  MAXIM.— Equity  regards  and  treats  as  done  what,  In  good 
conscience,  ought  to  be  done.     (Ala.)  Davis  v.  Williams,   55. 

2.  WHERE  THE  REASONS  FOR  A  RULE  CEASE,  THE 
RULE  SHOULD  NO  LONGER  APPLY.  (Neb.)  Leigh  v.  Green, 
751. 

MECHANICS'  LIENS. 

1.  MECHANIC'S  LIEN.— THE  RESERVATION  OF  TITLE  ON 
THE  SALE  OF  CHATTELS  until  payment  of  the  purchase  price 
is  not  inconsistent  with  the  right  of  the  vendor  to  a  mechanic's 
lien  against  the  building  to  which  the  chattels  are  attached.  (Mich.) 
Warner  Elevator  Mfg.  Co.  v.  Capitol  etc.  Loan  Assn.,  473. 

2.  MECHANIC'S  LIEN.— A  FUTILE  ATTEMPT  TO  EN- 
FORCE a  mechanic's  lien  does  not  preclude  the  vendor  of  ma- 
terials from  asserting  his  right  to  them  under  a  reservation  of 
title  until  the  purchase  price  is  paid.  (Mich.)  Warner  Elevator  Mfg. 
Co.  V.  Capitol  etc.  Loan  Assn.,  473. 

3.  MECHANICS'  LIENS— MODE  OF  PAYMENT.— A  recorded 
building  contract,  payable  partly  in  materials  and  partly  in  money 
is  binding  on  all  lien  claimants,  and  the  value  of  the  contract 
price  is  the  measure  of  the  owner's  liability.  (Cal.)  Stimson  Mill 
•Co.   V.   Braun,   116. 

4.  MECHANICS'  LIENS— UNCONSTITUTIONAL  LIMITA- 
TION OF— MODE  OF  PAYMENT.— A  statute  declaring  invalid 
any  contract  by  the  owner  of  real  property  for  the  construction 
of  a  building  thereon  unless  it  is  provided  tlierein  that  the  con- 
tract price  shall  be  payable  only  in  money  is  unconstitutional,  in 
that  it  is  an  infringement  upon  the  right  of  the  owner  In  the  pos- 
session and  enjoyment  of  his  property.  (Cal.)  Stimson  Mill  Co. 
V.  Braun,  116. 
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MERCANTILE    AGENCY. 

MERCANTILE  AGENCY— ACTION  FOR  DECEIT.— WHEN 
ONE  MAKES  STATEMENTS  to  a  commercial  agency  as  to  hi» 
••'financial  condition,  knowing  them  to  be  false,  intending  them  to 
.  i  i'be  published  to  the  business  community  and  taken;  as  true,  it 
,  ;j,',-'Js  a  fraud  upon  the  person  who  relies  and  acts  upon  such  informa- 
.'^.v^'tion  to  his  damage,  for  which  an  action  of  deceit  will  lie.  (N.  Y.) 
'' :?;•;; ,Tiudle  T.  Birkett,  822. 

L";i^^;k«     -  MILITIA. 

t'^Ai^kt'  See  Municipal  Corporations,  3-7. 

'%%ty  MINES   AND   MINING. 

civiJ5*l:     MINING  CLAIM— DISCOVERY  OF  MINERAL  AFTER  LO- 

•"^:^,;^'^' OAT  I  ON. —A  mining  claim,  void  for  want  of  a  valid  discovery  of 

"j^^^'mineral,  may  be  made  good  by  a  valid  discovery  after  all  acts  of 

'*'%v^»-location  have  been  performed,  but  before  the  rights  of  third  per- 

"^V-fs^'Sons  have  attached.     (Colo.)  Brewster  v.  Shoemaker,  188. 

*ii-$<S";  MINING     CLAIM— UNDERGROUND     LOCATION.— A     loca- 

""'i^%tr6n  of  a  mining  claim  may  be  based  on  an  underground  discovery 

"T^^^'of  Inineral  on  the  dip  of  a  vein  through  a  tunnel  not  claimed  under 

^'f.Vj^Hhe'f'^tunhel  site  act  of  Congress,   where  the  vein  has  never  been 

'.^^oi^ened^ui>on' the  surface,  or  shown  by  actual  working  to  have  its 

I'^^'Pex^within'-the  limits  of  the  claim  as  staked.     (Colo.)  Brewster  v. 

^^^p*TSh'o.emak'er,'  188. 

=^  ;t'*  3.  ,  MINING        CLAIMS-ADVERSE        SUITS— LIMITATION.— 
"Section  2332  of  the  Revised  Statutes  of  the  United  States,  provid- 
ing that  evidence  of  the  possession  and  working  of  mining  claims 
for  the  time  prescribed  by  the  statute  of  limitations  is  sufficient 
to  establish  a  right  to  a  patent,  is  not  available  in  an  action  in 
-support  of  an   adverse  suit  against  an   application   for  a   patent. 
1(\)lo)   Cleary  v.  Skiffich,  207. 
,;>-::  4'.     MINES   AND   MINING.— A   MILLSITE     CANNOT     BE     LO- 
,V|^"~CATED  on  mineral  land  containing  valuable  minerals,  whether  the 
'  J-;f.locator  owns  a  mine  in  connection  with  the  millsite  or  not.     (Colo.) 
'  fn;f|^'Gleary  v.  Skiffich,  207. 

^^.'|.vX45.  MINING  CLAIM.— AS  AGAINST  A  PRIOR  LOCATION  OF 
^igr't't.AN OTHER  CLASS,  one  claiming  land  as  a  mining  location  from 
;-^;'^'Swhich  to  exti'act  minerals  must  establish  that  the  ground  so 
7'S^'*i.-.claimed  is  valuable  to  operate  as  a  mine.  (Colo.)  Cleary  v.  Skif- 
'{^*'|.\fi'ch,;-207.       ^ 

VV,t4'6.  LODE  CLAIM  ENCROACHING  ON  MILLSITE.— IT  IS 
>■?■', *:NOT  A  TRESPASS  to  project  the  boundaries  of  a  lode  claim,  dis- 
'^j'^V' 'covered  without  the  lines  of  a  millsite.  so  as  to  embi*ace  a  part  of 
.^'C^'suclr'site.     (Colo.)  Cleary  v.  Skiffich,  207. 

.■/S%'^  7.,i  LODE   CLAIM    CONFLICTING   WITH   MILLSITE.— IN   AN 

'C'.'7-A-CTIt)N  in  support  of  an  adverse  claim  by  a  lode  claimant  against 

■'^■:tV«Y.yii "applicant  for  a  patent  to  a  millsite,  the  jury  should  be  instructed 

>'V|hat:i  the  location  of  a   mining  claim   must  be  on   unappropriated 

^^/public;  domain,  and  that  In  the  absence  of  evidence  on  this  point, 

.J,*, the  pi'aintiff  cannot  recover.     (Colo.)  Cleary  v.  Skiffich,  207. 

•^^"8.  ;'l01)E   "CLAIM— PRIOR     MILLSITE     LOCATION.— WHEN 

THE. CONTENTION  THAT  LAND  IS  MINERAL  is  raised  by  one 

locating, a  lode  claim  embracing  land  already  taken  as  a  millsite, 

be  must, show  that.the  land  contains  minerals  which,  at  the  time 

the'  rights' of  the  mill  owner  attached,  could  have  been  extracted 

at  a'prblit     (Colo.)  Cloary  v.  Skiffich,  207. 
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9.  MINES  AND  MINING-MILLSITES.-THE  RULES  OF  A 
MINING  DISTRICT,  adopted  by  the  territorial  legislature,  author- 
izing the  location  of  millsites  without  regard  to  the  character  of 
the  land,  must  yield  to  an  act  of  Congress  providing  that  millsites 
can  be  located  on  nonmineral  land  only.  (Colo.)  Cleary  v.  Skif- 
fich,   207. 

10.  MINES  AND  MINING— APPURTENANCES.— A  VESTED 
HIGHT  TO  THE  USE  OF  WATER  for  milling  carries  with  it  as 
an  appurtenance  the  right  of  way  for  the  ditch  through  which  the 
water  is  diverted,  but  not  a  right  to  the  land  on  which  the  mill 
is  situated.     (Colo.)  Cleary  v.  Skiffich,  207. 

MORTGAGES. 

1.  MORTGAGE.— A  HOMESTEAD  ENTRYMAN  ON  GOVERN- 
MENT LAND,  whose  right  is  never  perfected  into  either  a  legal  or 
equitable  title,  has  no  title  to  the  land  which  he  can  encumber  by  a 
mortgage  executed  thereon.     (Neb.)  Marley  v.  Sturkert,  749. 

2.  MORTGAGE. —  THE  HEIRS  OF  A  DECEASED  HOME- 
STEAD ENTRYMAN  ON  GOVERNMENT  LAND,  who  perfect 
title  in  themselves,  receive  the  land,  not  from  their  ancestor,  but 
■directly  from  the  government,  and  upon  the  issuance  of  the  patent 
they  become  possessed  of  the  full  legal  and  equitable  title,  free  from 
any  mortgage  lien  sought  to  be  created  thereon  by  the  entryman  in 
his   lifetime.     (Neb.)    Marley   v.    Sturkert,    749. 

3.  MORTGAGES— WAIVER  OF  HOMESTEAD— ACKNOWL- 
EDGMENT BY  NOTARY  FINANCIALLY  INTERESTED.— An 
acknowledgment  of  a  mortgage  to  a  corporation  in  which  the 
homestead  of  the  mortgagors  is  waived  and  relinquished,  taken 
by  a  notary,  who  is  a  stockholder  in'  the  corporation,  is  void,  be- 
cause of  his  financial  interest  in  the  debt  secured,  so  far  as  the 
homestead  is  concerned,  but  the  mortgage  is  otherwise  binding 
if  its  execution  is  proved  independently  of  such  acknowledgment. 
<I11.)  Ogden  Bldg.  etc.  Assn.  v.  Mensch,  330. 

4.  MORTGAGES— VOID  ACKNOWLEDGMENT  —  EFFECT 
AS  NOTICE. — If  the  disqualifying  interest  of  the  notary  public  is 
not  apparent  on  the  face  of  the  mortgage  or  the  certificate  of 
acknowledgment  thereof,  the  registration  and  recording  of  the 
mortgage  is  effectual  as  constructive  notice  to  the  extent  of  the 
lien  created  thereby.     (111.)  Ogden  Bldg.  etc.  Assn.  v.  Mensch,  330. 

5.  MORTGAGES— ACKNOWLEDGMENT  BY  OFFICER  OR 
AGENT  OF  CORPORATION.— A  director,  officer,  or  agent  who 
is  not  a  stockholder  in  a  corporation  which  is  interested  in  the  in- 
strument to  be  acknowledged  is  not  disqualified  to  take  and  certify 
to  an  acknowledgment  in  an  oflicial  capacity.  (111.)  Ogden  Bldg. 
■etc.  Assn.  v.  Mensch,  330. 

6.  MORTGAGES  — STIPULATION  OF  NEGOTIABILITY.— 
A  provision  in'  a  mortgage  to  a  building  association  that  it  is  non- 
negotiable  and  uncollectible  by  any  other  person  than  the  asso- 
ciation is  not  operative  against  an  assignment  made  by  a  receiver 
of  the  association  under  an  order  of  court.  (lowaj  Spinney  v. 
Miller,  351. 

7.  MORTGAGES.— THE  RIGHT  OF  A  JUNIOR  MORTGAGEE 
to  have  lands,  covered  by  senior  mortgages,  sold  in  the  inverse  order 
of  their  alienation,  is  destroyed  by  the  foreclosure  of  a  senior  mort- 
gage and  their  sale  to  a  third  party,  no  notice  of  the  equity  of  the 
junior  mortgagee  having  been  averred  or  proven.  (Ala.)  Three- 
foot  Brothers  «fe  Co.  v.  Hillman,  39. 
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,  S.  :MORT«AGES—rRIORITT.— Where  there  are  two  mortgages 
■^n  the  same  land,  and  the  senior  mortgagee,  under  a  power  of  sale 
contained  in  the  mortgage,  sells  the  land,  taking  a  purchase  money 
'mortgage  therefor,  it  is  a  lien  superior  to  the  mortgage  held  by  the 
•junior  mortgagee.  (Ala.)  Threefoot  Brothers  &  Co.  v.  Ilillman, 
.  >  39.. 

'  ;^;t:  9.  MORTGAGE.— A  JUNIOR  MORTGAGEE  HAS  THE  RIGHT 
p^Vj,V'TO  REDEEM  from  a  senior  encumbrance,  after  the  maturity  of  the 

-'  ^  I 'prior  indebtedness,  biit  he  cannot  compel  a  senior  mortgagee  to  fore- 
^'  -^^^^^^^  ^^s  mortgage.  (Ala.)  Threefoot  Brothers  &  Co.  v.  Hillman,  39. 
:\VfiJ  10.  JUDICIAL  SALE,  WHO  ENTITLED  TO  REDEEM  FROM 
I'^^^I^^VAS   "ASSIGNS." — If  a   statute  authorizes  a   mortgagor  or  his  as- 

V'^vsigns  to  rodoem,  the  word  "a'^sigu'^''  must  be  held  to  include  mort- 
'i ".^r^, l^a'jrees  purchasing  imder  an  invalid  foreclosure  sale,  if  the  mort- 
s.p^-gagor,  upon  the  expiration  of  the  time  for  redemption  fi-om  such 
^I^^^Sale,  abandons  possession,  presumably  in  the  belief  that  the  sale 
;''*"J^\was  regular,  and  the  purchasers  Immediately  take  and  thereafter 
^^te&^hold  possession,  apparently  with  the  consent  of  the  mortgagor. 
:V_>1)^r'(Minn  )   Law  v.  Citizens'  Bank,  5GG. 


'H'r^'-'^See  ^Building  and  Loan  Associations,  5-7;  Chattel  Mortgages;  Hus- 
1^'^:^^"'^  band  and  Wife,  2;  Usury,  2. 

HiMf'i^-r-^^^^-'    '  MUNICIPAL    CORPORATIONS. 

"t^^^J.   ^^'..    .  ,  ■     ■ 

.J^^^^'>1'.  ,;>f FNICIPAL      CORPORATIONS  —  ORDINANCES  —  CURA- 
-v*^.;^iTIVE  STATUTE.— Although  a  provision  in  a  municipal  ordinance 
>^^^L'6nferring  power  upon  a  board  to  evcliisively  control  the  erection 
,>*?'Yof'an   electric'  liuht  i)lant,   and  to   expend  the   proceeds   of   bonds 
^"''^  -therefor,  mid  to  operate  the  plant  when  erected,  is  invalid,  it  does 
not  afl(M-t  the  other  valid  provisions  of  the  ordinance  or  of  a  cura- 
tne  statute  in  relation  thereto,   nor  does  it  defeat  the  proper  is- 
suance and  sale  of  the  bonds,  since  all  of  the  poAvers  can  be  ex- 
.-.ercised  only  after  the  bonds  are  issued  and  sold.     (Fla.)  Middleton' 
"^:^'x-f  St.  Auiru-^tine,  227. 

•';;i.-:^2\  A  MUNICIPAL  CORPORATION  IS  NOT  LIABLE  FOR 
"^'w'^J DAMAGES  other  than  those  caused  to  property  by  an  act  in  pur- 
\  ;i^j,Ruance  of  its  legislative  or  judicial,  or  in  the  exercise  of  its  poli'^e, 
.'^?'^  powers. '  Hence,  if  by  a  sewer  or  drain  it  conducts  water  upon 
'^^' •'land's  of  a"  private  owner,  doing  damages  thereto,  and  also  causing 
'^-^4%* sickness  and  death  in  his  family,  he  may  recover  for  the  injury  to 
,;.^'- Vhi's  land,  but  not  for  any  of  the  otlier  damages  suffered  by  him. 
;*"-<^V^(>:f  e.)  Williams  v.  Town  of  Green%ille,  8G0. 

't¥*  V  '3'  MUNICIPAL     CORI'ORATIONS.— THE     DUTY     TO      SUP- 

"Hv'^/PRESS  riots  and  prevent  mobs  and   disorderly   assemblages,   ira- 

-,V2?'V^;^p<Jsed'='upon  cities,  is  public  or  governmental  in  character.     In  the 

5;^U  discharge   thereof,   the   city  acts  as  a   public  agency   of  the  state. 

^^5S^!i";(Ill.)   Chicago  v.   Chicago  League  Ball   Club,  243. 

'"^S'^'^*'4.'' MUNICIPAL  CORPORATIONS— SUPPRESSION  OF  RIOTS 

'V.^_EXPENSE  OF   SHELTERING   MILITIA.— A  city   is   not  liable 

*"^^."^for"the  expense  of  sheltering  the  militia  or  for  damage  dune  by  it, 

,jJwC;jvv'hen- it  is  sent  into,  and  camped  A\ithin,  the  city,  for  the  purpose 

'  ■^*'^f. 'quelling"  a  riot,  or 'other  tumult,  e\  en  though  the  camp  ground 

"jwheie'the  troops  are  quartered  is  occupied  by  the  direction  of  the 

-'ma.No'r  of  the- city.     (111.)  Chicago  v.  Chicago  League  Ball  Club,  243. 

'    r.  '  MUNICIPAL  CORPORATIONS-SUPPRESSION   OF   RIOTS 

LIABILITY  FOR  EXPENSE. — If  a  riot  assumes  such  proportions 

in  a  city 'that"  it  Ihm  oiiics   ntH>e'^wu•y   that  the   state  interfere  and 

exert  itb  supreme  puNvti   h\   calling  out  the  militia  to  suppress  it,  to 


Index.  1031 

that  extent  the  state  is  the  actor,  and  the  burden  of  expense  incurred 
through  its  acts  is  not  to  be  borne  by  the  city.  (111.)  Chicago  v. 
Chicago  League  Ball  Club,  243. 

6.  MUNICIPAL  CORPORATIONS— SUPPRESSIOTN  OF  RIOTS. 
Primarily,  the  duty  of  protecting  lives  and  property  from  the 
unlawful  violence  of  mobs  or  rioters  rests  in  the  state.  This 
duty  is  not  devested,  nor  in  any  degree  impaired  or  diminished,  by 
the  delegation  of  various  powers  to  municipalities.  (111.)  Chicago 
V.  Chicago  League  Ball  Club,  243. 

7.  MUNICIPAL  CORPORATION-SUPPRESSION  OP  RIOTS 
— POWER  TO  CALL  OUT  MILITIA.— It  is  not  within  the  power  of 
the  legislature,  nor  has  it  attempted  to  confer  upon  cities  and 
villages,  independent  or  primary  power  to  employ  the  militia  of 
the  state  in  quelling  riots  and  overcoming  tumults.  (111.)  Chicago 
V.  Chicago  League  Ball  Club,  243. 

See  Constitutional  Law,  19-24;  Injunctions,  4;  Negligence,  4-6;  Ped- 
dlers;   Public    Money;    Reference. 

MURDER. 
See  Homicide. 

NATURALIZATION. 

NATURALIZATION-KNOWLEDGE  OP  CONSTITUTION.— 
An  alien  cannot  be  denied  the  right  to  become  a  citizen  by  naturali- 
zation simply  because  he  shows  great  ignorance  of  the  laws  and 
constitution  of  the  United  States.     (Miss.)  Ex  parte  Johnson,  665. 

NEGLIGENCE. 

1.  NEGLIGENCE  OF  PARENTS  cannot  be  imputed  to  a  minor 
child.     (Iowa)  Ives  v.  Welden,  379. 

2.  NEGLIGENCE  OF  PARENT— EFFECT  ON  CHILD.— The 
negligence  of  a  father  with  knowledge  that  a  vesvsel  contains  gaso- 
line, in  permitting  his  child  to  use  it  under  the  belief  that  it 
contains  coal-oil,  without  conveying  information  of  the  nature  of 
the  fluid,  is  not  imputable  to  the  child  so  as  to  relieve  the  seller 
from  liability  foi*  injury  to  the  child  resulting  from  a  failure  to 
label  the  vessel  "gasoline,"  as  required  by  statute.  (Iowa)  Ives  v. 
Welden,  379. 

3.  NEGLIGENCE— INJURY  TO  MINOR.— The  violation  of  a 
statutory  requirement  by  the  seller  in  failing  to  label  or  mark 
gasoline  as  such  before  delivery  to  the  purchaser  is  negligence 
per  se,  rendering  such  seller  liable  for  injurj-  to  a  member  of  the 
purchaser's  family  who  uses  such  gasoline  under  the  belief  that 
It  is  coal-oil.     (Iowa)  Ives  v.  Welden.  379. 

4.  NEGLIGENCE  — VIOLATIONS  OF  MUNICIPAL  ORDI- 
NANCES AS  EVIDENCE  OF.— The  violation  of  a  municipal  ordi- 
nance is  a  circumstance  from  which  negligence  may  be  inferred, 
and  it  may  be  introduced  to  prove  negligence  and  considered  by  the 
jury  for  that  purpose,  though  not  pleaded,  when  no  violation  thereof 
is  alleged.     (S.  C.)  Rrasington  v.  South  Bound  R.  R.  Co.,  905. 

5.  NEGLIGENCE— EXCAVATIONS  — INSTRUCTIONS  THAT 
ANY  PERSON  who  makes  an  excavation  in  a  public  highway  or 
street,  and  carelessly  and  negligently  fails  to  provide  proper  safe- 
guards therefor,  is  liable  in  damages  to  any  person  injured  by  rea- 
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'  son  thereof,  correctly  states  a  general  rule  of  law,  and  If  It  is  desired 
that  limitations  of  such  rule  be  stated  to  the  jury,  a  request  to  that 
-effect  must  be  submitted.     (S.  C.)  Brasington  v.  South  Bound  R.  R. 
-  ^  Co.,  905. 

';"'^,;^6.  NEGLIGENCE— ORDINANCE  AS  EVIDENCE  OP.-A 
'"  'f  4'^m,unicipal  ordinance  is  admissible  in  evidence  without  pleading  it, 
'?'\~*for  the  purpose  of  showing  the  negligence  of  a  railroad  company  in 
,,">', shaving  violated  it,  though  the  action  is  founded  on  negligence  and 
'I'K^'fjr^hot'on  the  ordinance.    (S.  C.)  Brasington  v.  South  Bound  R.  R.  Co., 

'/t^tv'.;'^  See  Damages;  Railroads;  Telegraph  Companies. 

■".  >  1-.  »•: 

\|Vtg,'  NEGOTIABLE  INSTRUMENTS. 

'.>^^^#v  *  See  Mortgages. 

^^^i0,J  NOTICE. 

'5^f^%<' NOTICE   IS  SUFFICIENT  if  it  puts  the  party  upon  such 
'Si&h^SV^'^'^y'  ,^^'   ^^  prosecuted,   would    lead    to  a   knowledge  of    those 

(Iowa)  Aultmac  & 


■  ^'t^?*^-*  NUISANCE-IN.TUNCTION-FALL     OF     ICE.-WHERE     A 
"  ?*5;TOWER,%  otherwise 'properly   built,    is  so   constructed    that   large 
'    ".'quantities   of   ice   accumulating  thereon    fall   upon    and   injure   ad- 
joining property  and  endanger  human  life,  it  is  a  private  nuisance, 
and  adjoining  owners  are  entitled  to  an  injunction  restraining  the 
maintenance  of  the  tower  in  such  manner  that  ice  formed  thereon 
AN  ould    fall   on   and    injure   adjoining   property.     (N.    Y.)    Davis    v. 
.'/Niagara, Falls  Tower  Co.,  817. 

,\^fj^~^2-  NUISANCE.— WHERE  A  STRUCTURE  IS  BUILT  SO  NEAR 
V/^iJFALLS  as  to  be  subject  to  the  precipitation  thereon  of  spray  and 
i^stf^s^water  from  the  falls,  the  owner  must  talie  the  necessary  precau- 
>^&?|tions  against  casting  the  water  which  falls  on  his  own  premises 
^' 'SS'^OT;  the  ice  that  is  formed  therefrom  iipon  those  of  his  neighbor. 
'v?iVV  (N.  Y.)  Davis  v.  Niagara  Falls  etc.  Qo.,  817. 

^j^-^ifi?-''"  See  Injunctions,  1,  2;  Waters,  10,  11. 

'6!-;C\'   •  OFFICERS. 

Sd   1.     rUBLTC   OFFICERS,   REMOVAL   OF,   FOR   MISCONDUCT 
^';^r{';iN^<PRIOR  TERMS  OF  OFFICE.— In  a  proceeding  for  the  removal 
»''^4^'of  a  public  officer  for  misconduct  in  office,  his  acts  of  misconduct 
^y^%  ?'in^  a  .prior  term^  may  be  investigated,  especially  if  connected  with 
Xs''"^y^ts:'of  a  similar  character  occurring  in  his  present  term.     (Minn.) 
'/5^-fs'tate,'v.  Megaarden,  534. 
,  it>2r  fpUBLIC  OFFICER-RIGHT  OF  SUSPENSION,  WIIEX  IN- 
~*";,:'CI-i,UDED  IN  THE  RIGHT  OF  REMOVAL.— Under  a   statute  au- 
''Ihorizifig  tlie  governor,  whenever  it  appears  by  competent  evidence 
that  a;p'ublic  officer  has  been  guilty  of  malfeasance  or  misfeasance, 
to'remoye  him,  after  giving  him  a  copy  of  the  charges  and  giving 
him  an^iopportunity  to  be  heard  in  his  defense,  and  that  the  gov- 
ernor may.  appoint  special  commi"«sionors  to  take  and  report  testi- 
mony,  he   may,   on   appointing    such    commissioners,   suspend    the 
officer  during  siich  iiut'stiuatinn.     (Minn.)  State  v.  Megaarden,  534. 
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3.  OFFICIAL  BOND.— AN  ACTION  BY  A  THIRD  PERSON 
cannot  be  maintained  on  an  official  bond,  unless  authority  tlierefor 
can  be  found  in  tlie  statute.  (Mich.)  City  of  Eaton  Rapids  v.  Stump, 
451. 

See  Sheriffs. 

OLEOMARGARINE. 
See  Criminal  Law,  2. 

OPINION  EVIDENCE. 
See  Witnesses. 

OPTION  TO  PURCHASE. 
See  Assignments,  2;  Perpetuities. 

ORDINANCES. 
See  Municipal  Corporations;  Negligence,  4-8, 

PARENT    AND    CHILD. 
See  Negligence,  1-3. 

PARTNERSHIP. 
See  Attachment  and  Garnishment,  4. 

PARTY-WALLS. 

1.  PARTY-WALLS— WHAT  ARE.— A  party-wall  Is  the  division 
wall  between  two  connected  and  mutually  supporting  buildings, 
f-ither  both  actually  erected  or  one  only  contemplated,  of  different 
owners,  commonly,' but  not  necessarily,  standing  half  on  the  land  of 
each,  ordinarily  maintained  at  mutual  cost,  and  always  with  the 
right  of  each  owner  to  insert  his  timbers  therein.  (Tenn.)  Duns- 
comb  V.  Randolph,  915. 

2.  PARTY-WALLS— HOW  CREATED.— The  sources  of  party- 
walls  are  three,  con'sisting  of  an  express  or  implied  contract  between 
th<?  parties,  prescription  or  a  statute  or  municipal  law,  and  when  it 
is  created  by  contract  the  contracting  terms,  as  judicially  inter- 
preted, determine  the  rights  of  the  parties.  (Tenn.)  Dunscomb  v. 
Randolph,  915. 

3.  PARTY-WALLS— CREATION  BY  CONTRACT.— A  wall  be- 
tween two  lots,  the  property  of  different  owners,  is  a  party-wall 
though  erected  wholly  by  one  of  such  owners  and  principally  upon 
his  own  land  if  it  is  erected  under  a  contract  Avith  the  other  owner 
that  the  footing,  and,  to  some  extent,  the  wall,  may  be  extended 
over  on'  the  property  of  the  latter,  and  that,  when  so  constructed, 
he  may  use  it  as  a  party-wall  upon  payment  of  one-half  of  its 
value.     (Tenn.)  Dunscomb  v.  Randolph,  915. 

4.  PARTY-WALLS— RIGHT  TO  CUT  OPENINGS— ESTOP- 
PEL.— A  part  owner  of  a  party-wall  who  permits  the  cutting  of 
openings  and  windows  therein,  and  by  his  conduct  induces  the  be- 
lief that  he  does  not  object  thereto,  is  estopped  to  object  to  the  con- 
tinuance and  maintenance  thereof,  in  the  absence  of  injury  there- 
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from,  or  desire  to  use  the  wall.    (Tenn.)  Dunscomb  v.  Randolph, 
915. 

5.     PARTY-WALLS-RIGHT  TO   CUT   WINDOWS   OR   OPEN- 
INGS IN.— A  party-wall  must  ordinarily  be  construed  to   mean  a 
solid  wall  without  windows  or  openings.     Hence  neither  part  owner 
■■  lias  any  right  to  cut  openings  in  the  wall,  and  may  be  enjoined 
from  doing  so.     (Tenn.)  Dunscomb  v.  Randolph,  915. 

;      '  PEDDLERS. 

/'  .1.  PEDDLER,  WHO  IS  NOT.— One  who  travels  from  house  to 
'..'- '^.house  on  foot  exhibiting  samples  of  goods  and  taking  orders,  which 
.A'c.  "he  sends  to  his  principals  in  another  state,  who  ship  them  to  him, 
'  .;'  "  whereupon  he  again  travels  on  foot  delivering  such  goods,  is  not 
■  'Va' peddler.     (N.  C.)  State  v.  Frank,  885. 

^•=/''^''.2.  DEFINITION.— A  PEDDLER  is  a  small  retail  dealer  who 
','  '.^v*^^**^^®^  ^^s  merchandise  with  him,  traveling  from  place  to  place  and 
•'^^^frfrom  house  to  house,  exposing  his  goods  for  sale,  and  selling  and 
Jrt'jv'delivering  them  to  consumers  rather  than  to  dealers.  (Minn.)  St. 
*'tr-^^Paul,v.  Briggs,  554. 

■.,'V^l--3.'   PEDDLERS,  WHO  ARE  NOT-ONE  WHO  SOLICITS  OR- 
'•;;■, 'rpERS  .from  dealers  for  future  delivery,  or  sells  by  sample, 
'.'■^i.Vh'PthenJu-his  own  behalf  or  as  agent  of  a  wholesaler,  cannot  be 
^'^>iheld'<to.,be  a  peddler.    (Minn.)  St.  Paul  v.  Briggs,  554. 
'.;;t^|^:?!;VMi:NK'irAL       CORPORATIONS  —  POWER       TO       MAKE 
'/V' definitions.— Under  a  statute  purporting  to  authorize  a  munic- 
'-^ipal  corporation  to  define,  restrain,  regulate,  and  license  peddlers, 
it  is  not  at  liberty  to  adopt  such  definitions  as  it  may  choose  with- 
out regard  to  the  ordinary  meaning  of  the  words.     Its  power  of 
definition  mu<^t  be  confined  within  reasonable  bounds  and  limited 
to  the  generally  accepted  meaning  and  scope  of  the  law  relating  to 
the  subject.     Hence,  one  who,  as  the  agent  of  wholesale  dealers, 
,    makes  periodical  trips  to  a  city  with  a  wagon-load  of  supplies,  sell- 
-^  '  ing  them   to  dealers,   and  who  neither   sells  to,   nor  takes  orders 
'  './from,   consumers,   cannot  be   convicted   of   peddling,   although   the 
'•"  municipality  has  adopted  a  definition  of  that  word  which  includes 
'>-.  Avthe  acts  committed  by  him.    (Minn.)  St.  Paul  v.  Briggs,  554. 

'-,   >    ^ 

J  ^  ■■     ' 

;-  ',.'  > '  "  pedigree. 

.-  ■  „'  See  Evidence.* 


•   '''  - 
ft-',  -nt-i 


PENSIONS   TO   TEACHERS. 
See  Constitutional  Law,  19-24. 


>Aif' V-  ■'  PERISHABLE  CROP. 

t^V*^ -'f-  See  Executions,   12. 


^.r-r*  ■ 


:         ,  PERPETUITIES. 

-  L  ..PERPETUITIES-OPTION  TO  PURCHASE.-Under  a  stat- 
ute forbidding  the  suspension  of  the  absolute  power  of  alienation 
for  a  longer  period  than  two  lives  in  being,  except  where  there 
are  persons  In  being  to  whom  an  absolute  interest  in  possession 
can  be  conveyed,  a  lessor's  agreement  for  himself,  his  heirs,  and 
executor  to  sell  to  the  lessee,  bis  heirs,  or  assigns,  at  any  time  af- 
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ter  the  expiration  of  fifteen  years,  and  within  the  term  of  the  lease 
is  not  void  as  being  against  the  rule  as  to  perpetuities.  (Cal.) 
Blakeman  v.  Miller,  120. 

2.  OPTIONS  TO  rURCIIASB-REMOTENESS  OP  FUTURE 
ESTATE. — The  interest  of  a  lessee  given  an  option  to  purchase 
after  a  specified  period  and  within  the  term  of  the  lease  is  neither 
a  remainder,  contingent  upon  a  term  of  years,  nor  a  fee  limited 
on  a  fee,  forbidden  by  statute,  nor  is  it  void  for  remoteness  as 
being  a  future  interest  that  may  not  vest  within  the  time  pre- 
Bcribed  by  law.    (Cal.)  Blakeman  v.  Miller,  120. 

PHYSICIANS. 

See  Witnesses. 

PLEADING  AND  PRACTICE. 

1.  A  DEMURRER  ADMITS  net  only  those  facts  which  are  ex- 
pressly alleged  in  the  complaint,  but  everything  which  can  be  im- 
plied by  fair  and  reasonable  intendment  from  its  allegations.  (N, 
Y.)  Roberson  v.  Rochester  Folding  Box  Co.,  828. 

2.  PRACTICE. —  A  DEMURRER  TO  A  REPLICATION 
SHOULD  BE  SUSTAINED  where  it  is  argumentative  and  in- 
definite and  does  not  deny  the  material  facts  stated  by  the  defend- 
ant in  his  pleas.     (Md.)  Robey  v.  State,  405. 

3.  PRACTICE.— ON  A  DEMURRER  TO  REPLICATION  the 
court  must  search  for  the  first  error  in  the  pleadings,  for  upon 
settled  principle  the  demurrer  will  mount  to  that  error.  (Md.> 
Robey  v.  State,  405. 

4.  PRACTICE.— A  PRAYER  TO  THE  COURT  TO  RULE  that 
the  verdict  should  be  for  the  defendant  on  the  agreed  statement 
of  facts  filed  and  the  fieri  facias  and  return  of  the  sheriflf  offered, 
does  not  raise  a  distinct  legal  question,  and  is  so  general  and  in- 
definite that,  should  the  prayer  be  granted,  there  would  be  no 
means  to  determine  upon  what  theory  it  was  founded.  (Md.)  Robey 
V.  State,  405. 

5.  PRACTICE.— THE  PLEA  OF  GENERAL  PERFORMANCE 
TO  A  DECLARATION  assigning  breaches  of  the  condition  of  a 
bond  is  not  allowable.     (Md.)  Robey  v.  State,  405. 

6.  PRACTICE.— THE  DEFENSE  ON  EQUITABLE  GROUNDS 
PERMITTED  BY  THE  CODE  OF  MARYLAND  cannot  be  pleaded 
where  the  defense  is  one  which  could  have  been  pleaded  at  law. 
(Md.)  Robey  v.  State,  405. 

7.  PLEADINGS— ADMISSIONS  IN  ANSWER.— An  allegation 
In  an  answer  to  a  bill  to  foreclose  a  loan  association  mortgage  that 
the  defendants  "executed  as  security  for  said  loan,  a  bond  and 
mortgage,  copies  of  which  are  annexed  as  exhibits  to  said  bill 
of  complaint,"  is  not  an  admission  that  defendants  have  waived 
their  homestead  rights  in  a  legal  manner,  although  the  mortgage 
and  acknowledgment  contain'  a  clause  releasing  them,  if  the  an- 
swer further  alleges  that  the  defendants  have  not  by  such  mort- 
gage released  or  waived  their  homestead.  (111.)  Ogden  Bldg.  etc. 
Assn.  v.  Mensch,  330. 

8.  A  COURT  OF  EQUITY  CANNOT  GENERALLY  PROVIDE 
FOR  COMPENSATION  TO  A  DEFENDANT,  in  the  absence  of  a 
cross-bill  asking  for  such  relief.  (Ala.)  Hendrix  v.  Southern  Ry. 
Co.,  27. 
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9.  AN  ANSWER  IN  CHANCERY  LOOKS  ONLY  TO  THE  DE- 
FEAT OF  THE  BILL,  as  a  general  rule,  and  does  not  authorize  the 
KTunting  of  affirmative  relief  to  the  defendant.  (Ala.)  Hendrix  y. 
Southern  Ry.  Co.,  27. 

I    \^'^  '  See  Libel,  10-13. 

'■  /  %  ^  PLEDGE    OP   STOCK. 

See  Corporations,  27-30. 


.A/ 


POWERS. 


.  .  POWERS.— CONDITIONS  ATTACHED  by  the  donor  to  the 
4-':i^''J;execution  of  a  power  must  be  strictly  complied  with,  however  UU' 
I*'Jff'J?s'sential  they  may  seem.    (Miss.)  Sharpley  v.  Plant,  588. 

K-S^A.."  ,     *  PRACTICE. 

^..f^g^'i-y.  '  ^®®  Pleading  and  Practice, 

j;:^^f^j ;.;;-.  ^;   -  precedents. 

^'■*V'fe^'C\'-"  *"     ■>  '  See  Actions. 

'''''•'T,\^^\.-''"*r       'i '  '       See  Agency. 


PRINCIPAL  AND  AGENT. 


-  ■  PRIVACY,  RIGHT,  OF.- 

1.     THE     RIGHT     OF     PRIVACY,     FOUNDED     UPON     THE 

;  .CLAIM  that  a  man  has  a  right  to  pass  through  this  world  without 

•,;(*t  having  his  picture  published,  his  business  enterprises  discussed,  or 

'•j;"j[iiis  eccentricities  commented  upon,  whether  the  comment  be  favor- 

'»,j«^able  or  otherwise,  is  not  recognized  in  the  law,  and  cannot  be  en- 

V.^'olr-forced  in  o(]uity.     (N.  Y.)  Roberson  v.  Rochester  Folding  Box  Co., 

^:;^^28;..t^ 

b^m-^'y.-     THE   LAW  TAKES  NO  COGNIZANCE  OF  A  SENTIMEN- 
'.■s.;^''JtA'L'JN.TURY,' independent  of    a ,  wrong    to    person  or  property. 
^a;>^_V(N. ',Y.)'RobWson'  v.  Rochester  Folding  Box  Co.,  828. 
rMy^^'s', :  A  COURT   OF  EQUITY  WILL  NOT  EN.TOIN  THE  UNAU- 

r;;-.«:;.THORizEi)  publication  of  the  portrait  op  a  per- 

^i^kLV'^QN,  on  the  ground  that  such  person's  right  of  privacy  has  been 
.^"•'"'^invadod,  in  the  absence  of  injury  to  one's  person,  property,  or  repu- 
5' '  .'^ftation;    ^N.  Y.)  Roberson  v.  Rochester  Folding  Box  Co.,  828. 

•Vsi"^   V   •  PRIVILEGED  COMMUNICATIONS. 

*^^.|7v%?,-t_  See  Libel;   Witnesses,  9-11. 

'    >'- '^^^'vCrvV-'-t,"     '  PROBATE    PROCEEDINGS. 

-  ^i^-   "■'^^-"    '  ^i-         See  Executors  and  Administrators. 

'''  x]'''.J  ,    '  PROCESS. 

1.  -JURISDICTION.— AN  AFFIDAVIT  FOR  SERVICE  BY  PUB- 
L.ICATIUN  IS  SUFFICIENT  if  sworn  to  upon  information  and 
t)elief.     (.Nob.)  Leigh  .v.  Green,  751. 


Index.  1037 

2.  AFFIDAVIT  ON  INFORMATION  AND  BELIEF.-Where^ 
from  the  nature  of  things,  an  affiant  cannot  have  positive  knowl- 
edge, it  is  sufficient  if  the  affidavit  is  made  upon  information  and 
belief.     (Neb.)  Leigh  v.  Green,  751. 

3.  JURISDICTION.— WHERE  THE  STATUTE  IS  SILENT  ON 
THE  SUBJECT,  AN  AFFIDAVIT  FOR  THE  PUBLICATION  OF 
SUMMONS  may  be  made  within  a  reasonable  time  before  the  peti- 
tion is  filed.     (Neb.)  Leigh  v.  Green,  751. 

4.  JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  OF 
SUMMONS  sufficiently  sets  forth  the  cause  of  action  in  a  suit  to 
enforce  a  tax  lien,  where  it  states  that  the  case  is  one  in  which 
service  of  publication  is  authorized  by  statute,  and  in  which  the 
relief  demanded  consisted  in  part  of  excluding  the  defendant  from, 
any  Interest  in  the  land  described.     (Neb.)  Leigh  v.  Green,  751. 

5.  JURISDICTION.— THE  SOLE  PURPOSE  OF  AN  AFFIDA- 
VIT FOR  THE  PUBLICATION  OF  SUMMONS  is  to  enable  the 
court  upon  inspection  to  determine  whether  the  action  is  one  la 
which  jurisdiction  may  be  obtained  by  service  by  publication. 
(Neb.)  Leigh  v.  Green,  751. 

6.  JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  IS 
SUFFICIENT  IF  IT  ADVISES  THE  COURT  of  the  nature  of  the 
action,  and  that  the  action  was  of  such  a  character  that  the  court 
could  acquire  jurisdiction  by  service  by  publication.  (Neb.)  Leigb 
V.  Green,  751. 

7.  JURISDICTION.— WHERE  PROCESS  IS  SERVED  BY  PUB- 
LICATION, the  fact  that  the  affidavit  for  publication  was  made 
two  days  before  the  petition  was  filed  will  not  prevent  the  court 
from  acquiring  jurisdiction,  since  no  presumption  of  a  change  in 
the  state  of  facts,  during  such  interval,  can  fairly  arise.  (Neb.> 
Leigh  V.  Green,  751. 

8.  JURISDICTION.-SERVICE  OF  SUMMONS  by  the  justice  of 
the  peace  who  issues  it  is  null  and  void,  and  does  not  confer  juris- 
diction of  the  person  of  the  defendant.  (Miss.)  McDugle  v.  Filmer, 
582. 

See  Jurisdiction,   5. 

PUBLIC   LANDS. 

1.  PUBLIC  LANDS  —  AUTHORITY  OF  SECRETARY  OF 
INTERIOR. — The  supervisory  authority  conferred  upon  the  Sec- 
retary of  the  Interior  over  the  disposal  of  public  lands,  and  to  order 
the  issuance  of  patents  therefor,  is  not  lost  by  the  fact  that  he  has 
erred  in  a  former  decision,  or  that  he  has  repeated  the  error  once 
or  many  times  by  denying  a  motion  to  set  it  aside  or  re-examine 
his  action.    (Cal.)  Gage  v.  Gunther,  141. 

2.  PUBLIC  LANDS.— MATTERS  OP  MERE  PROCEDURE 
before  the  United  States  land  department  are  questions  of  fact,  the 
decision  of  which  thereby  cannot,  in  the  absence  of  fraud,  be  re- 
viewed in  any  other  tribunal.     (Cal.)  Gage  v.  Gunther,  141. 

3.  PUBLIC  LANDS— DECISION  OF  LAND  DEPARTMENT.— 
The  decision  of  the  United  States  land  department  upon  any  ques- 
tion of  fact,  in  determining  the  right  of  a  person  to  receive  a 
patent  to  public  land,  is,  in  the  absence  of  fraud,  mistake,  or  im- 
position, conclusive  upon  other  tribunals.  (Cal.)  Gage  v.  Gunther^ 
141. 

4.  PUBLIC  LANDS— DECISION  OF  LAND  DEPARTMENT- 
REVIEW  BY  SUCCESSOR.— The  decision  of  a   Secretary  of  the 
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Interior  against  a  public  land  claimant  is  not  res  Judicata  of  the 
jurisdiction  of  his  successor  in  office  to  review  such  decision  and 
the  facts  involved,  and  if,  in  his  opinion,  an  error  of  law  has  been 
committed,  to  set  aside  the  decision  and  thereafter  proceed  accord- 
ing to  the  law.     (Cal.)  Gage  v.  Gunther,  141. 

5.     PUBLIC    LANDS— DECISION    OF    LAND    DEPARTMENT- 
ERROR  OR  MISTAKE.— If  the  United  States  land  department,  in 
uKiking  its  determination  of  fact  as  to  the  person  entitled  to  receive 
u  patent  to  public  land,  has  disregarded  the  law  applicable  thereto, 
or  lias  erred  in  its  construction  of  the  law,  or  by  reason  of  mistake 
has  issued  to  one  person  a  patent  for  the  land,  which  upon  undis- 
imted  facts  should  have  been  issued  to  another  who  has  contested 
*    liis  claim,  the  patentee  must  be  held  a  ti'ustee  for  the  contestant 
,  in  proceedings  to  be  taken  in  equity.     (Cal.)  Gage  v.  Gunther,  141. 
\.'6.     PUBLIC    LANDS— DECISION    OF    LAND    DEPARTMENT- 
POWER  OF  REVIEW.— The  authority  of  the  Secretary  of  the  In- 
'    torior  to  review  or  set  aside  a  former  decision  relating  to  public 
,  "binds  cannot  be  taken  away  by  any  rules  of  procedure  which  he 
',;niay;  formulate.     He  cannot  devest  himself  of  the  supervisory  duty 
>impbsed  upon  him, but  he  may  suspend  or  disregard  any  rule  of 
^'procedure  established  by  him  in  any  particular  case  if  the  ends  of 
justice -require  it.     (Cal.)  Gage  v.  Gunther,  141. 
/i'j.     PUBLIC      LANDS  — ADVERSE      CLAIMS      TO      DESERT 
,,,jAnd.— A    contestant    cannot    become    an    adverse    claimant    to 
-  ''■'dese'rt  land  segregated  under  the  entry  of  a  claimant  by  an  at- 
..iempted  adverse  entry  of  the   land  under  homestead   and   timber 
'culture  acts.     Such  entry  is  subordinate  to  the  original  entry  until 
it  is  finally  determined,  and  a  determination  that  the  original  en- 
tryman  is  entitled  to  a  patent  necessarily  determines  that  his  entry 
has  never  lapsed,  and  that  there  was  no  time  where  the  claim  of 
the  contestant  could  become  adverse.     (Cal.)  Gage  v.  Gunther,  141. 
8.     PUBLIC      LxVNDS  —  ADVERSE      CLAIMS      TO      DESERT 
LAND. — A  contestant  by  simply  bringing  information  to  the  gov- 
ernment that  a  desert  land  claimant  is  in  default,  does  not  become 
.an  adverse   claimant  to   the  land   by   virtue  of   the   contest;   and 
'    «-ann()t,    though    successful    therein,    acquire    a    preferred    right    of 
entry   on   the   land,   so    as   to    preclude    a    determination   of    the 

-  eciuitable  rights  of  the  original  claimant.     (Cal.)  Gage  v.  Gunther, 

-  -J'V^-  PUBLIC  LANDS— EQUITABLE  RIGHTS  OF  CLAIMANT.— 
,'  "/A  public  laud  claimant,  though  he  has  failed  to  comply  strictly 
■y  ,5V,with  the  terms  of  the  statute  has  a  right  in  the  absence  of  an 
" , -;.  "adverse  claim,  to  have  his  equitable  rights  passed  upon  by  the 
,;.;^.^.fVommissioner  of  the  general  land  office  and  referred  to  the  board 
.""/i^^'of  equitable  adjudication  created  for  that  puri^ose.  and  a  decision 
^"^u/thereby  in  his  favor  is  a  sutlicient  answer  to  a  claim  that  he  has 
{-  l^iiot  strictly  complied  with  the  statute,  and  entitles  him  to  a  patent 
'^'''(Cal.) -Gage  v.  Gunther,  141. 

-  -'„  "Jfv  See  Mortgages,  1,  2. 

.  PUBLIC  MONEY. 

"  -:  1.  ^PUBLIC  MONEY.— EXCISE  MONEY  OR  LICENSE  FEES 
belonging  to  a  municipal  corporation  are  public  money.  (N.  Y.) 
Matter  of  Mahon  v.  Board  of  Education,  810. 

2.  PUBLIC  MONEY.— THE  PROCEEDS  OF  THE  FINES  and 
deductions  from  the  wages  of  public  school  teachers  are  public 
moneys.     (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education,  810. 
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PUBLIC  OFFICERS. 

See  Officers. 

QUIETING    TITLE. 

SUIT  TO  QUIET  TITLE,  RULES  OF  EQUITY  APPLICA- 
BLE TO. — The  action  to  determine  conflicting  claims  of  title  au- 
thorized by  the  statutes  of  Minnesota,  though  statutory,  is  sub- 
stantially an  equitable  action,  and,  except  as  otherwise  provided  in 
the  statute,  all  the  ordinary  rules  governing  suits  in  equity  to  quiet 
title  apply  to  such  action,  including  the  rule  as  to  persons  whom  it 
is  necessary  to  make  parties  in  order  to  bind  contingent  interests. 
<Minn.)  Mathews  v.  Lightner,  558. 

RAILROADS. 

1.  RAILROADS— SAFE  PLACE  FOR  EMPLOYE  TO  WORK.— 
It  is  the  duty  of  a  railway  company  to  see  that  a  building  over 
its  switch-track  is  reasonably  safe  for  its  employ^  whose  duties 
call  him  thereunder,  though  the  building  belongs  to  third  persons. 
(Mich.)  Doyle  v.  Toledo  etc.  Ry.  Co.,  45G. 

2.  NEGLIGENCE-CONFLICT  OF  LAWS.— The  law  of  the  state 
in  which  a  railway  employ^  is  injured  must  govern  in  an  action 
to  recover  therefor  brought  in  another  state.  (Iowa)  Brewster  v. 
Chicago  etc.  Ry.  Co.,  348. 

3.  NEGLIGENCE— FELLOW-SERVANTS.— A  railway  engineer 
and  brakeman  are  fellow-servants.  Hence  no  recovery  can  be  had 
for  the  negligence  of  the  former  in  the  manner  of  stopping  the 
train  to  the  injury  of  the  latter.  (Iowa)  Brewster  v.  Chicago  etc. 
Ry.  Co.,  348. 

4.  RAILWAYS— COMPENSATION  FOR  RIGHT  OF  WAY.— A 
land  owner  who  allows  a  railroad  company  to  construct  its  road 
over  his  land  upon  an  oral  promise  to  pay  therefor  waives  his  con- 
stitutional right  to  be  compensated  for  the  easement  before  the  land 
was  taken.     (Ala.)  Hendrix  v.  Southern  Ry.  Co.,  27. 

5.  ACQUIESCENCE  IN  THE  BUILDING  OF  A  RAILROAD  is 
not  of  itself  sufficient  to  show  that  a  land  owner  waived  his  right 
to  be  ultimately  compensated  for  a  right  of  way.  (Ala.)  Hendrix 
V.  Southern  Ry.  Co.,  27. 

6.  WHERE  A  RAILROAD  COMPANY'S  RIGHT  OP  WAY  IS 
FOUNDED  ALONE  UPON  THE  ACQUIESCENCE  of  the  land 
owner,  it  can  extend  to  no  other  land  than  that  whicE  has  been  ac- 
tually taken.     (Ala.)  Hendrix  v.  Southern  Ry.  Co.,  27. 

7.  ESTOPPEL.— A  LAND  OWNER  W^HO  ACQUIESCES  IN 
THE  BUILDING  OF  A  RAILROAD  across  his  land  thereby  estops 
himself  to  retake  the  land  or  recover  it  by  ejectment,  after  the 
company,  in  reliance  on  such  acquiescence,  incurred  the  expense 
of  building  the  road.     (Ala.)  Hendrix  v.  Southern  Ry.  Co.,  27. 

8.  EVIDENCE.— THE  PRESENT  VALUE  OF  A  LINE  OF 
RAILWAY  is  not  proved  by  showing  either  its  original  cost  or  the 
amount  of  stock  and  bonds  outstanding.  (Minn.)  State  v.  Minne- 
apolis etc.  R.  R.  Co.,  514. 

9.  A  COMMON,  CARRIER  IS  UNDER  A  DUTY  TO  PROTECT 
EACH  PASSENGER  FROM  INSULT,  indignities,  and  personal  vio- 
lence, and  it  is  immaterial  whether  the  disturbance  of  the  passen- 
ger's peace,  comfort  and  personal  security  comes  from  another  pas- 
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senger,  a  trespasser,  or  a  servant  of  the  carrier.    (Ala.)  Birming- 
ham Railway  etc.  Co.  v.  Baird,  43. 

10.  A  COMMON  CARRIER  IS  UNDER  A  DUTY  NOT  ONLY  TO 
CARRY  PASSENGERS  SAFELY  and  expeditiously  between  the 
termini  of  the  route  embraced  in  the  contract,  but  also  to  conserve 
"by  every  reasonable  means  their  convenience,  comfort,  and  peace 
throughout  the  journey.  (Ala.)  Birmingham  Railway  etc.  Co.  v. 
Baird,  43. 

'  ■'   11.     CARRIERS    OF    PASSENGERS.-WHEN    A    WRONG    IS 
DONE   TO   A   PASSENGER     BY    THE     CARRIER'S  OWN    SER- 
VANT, it  is  of  no  consequence  that  the  act  has  no  relation  to  a  duty 
within  the  scope  of  the  servant's  employment.     (Ala.)  Birmingham 
,  Railway  etc.  Co.  v.  Baird,  43. 
-    12.     CARRIERS  OF  PASSENGERS.— FOR  TORTS  COMMITTED 
./'W.^BY  THE  EMPLOYES  OF  COMMON  CARRIERS  upon  persons  who 
'^,, ',.  are  not  passengers,  the  employer  is  not  liable  unless  the  act  was  in 
jV^'"  a  sense  in  the  line  of  duty  imposed  by  the  employment.     (Ala.)  Bir- 
*'.y:  mingham  Railway  etc.  Co.  v.  Baird,  43. 

'"^    13.     CARRIERS— DAMAGES.— IN  AN  ACTION  BY  AN  INFANT 
.  <,'.PASSENGER  FOR  AN  UNJUSTIFIABLE  ASSAULT  AND  BAT- 
tvr-'TERY  committed  on  him  by  a  conductor,  a  verdict  of  two  thousand 
•  ►*s<.-five  hundred  dollars  is  not  exec  sive.     (Ala.)  Birmingham  Railway 
'  "I  i'%^^  Co.  v.  Baird,  43. 
f;4^Jl4.     RAIT, WAYS— ASSAULT   BY   CONDUCTOR.— THE   FAULT 
'  'j-PV  A  PASSENGER,  Short  of  producing  a  necessity  to  strike  in  self- 
-defense, will  neither  justify  a  conductor  in  striking,  nor  relieve  the 
carrier  from  liability  for  his  acts.     (Ala.)  Birmingham  Railway  etc. 
Co.  V.  Baird,  43. 

1.-).     RAILWAYS.— IF  A  CONDUCTOR  ASSAULTS  A  PASSEN- 
GER OTHERWISE  THAN  UNDER  A  NECESSITY  to  defend  him- 
self or  a  passenger  from  battery,  or  in  rightfully  ejecting  a  passen- 
ger, the  carrier  is  liable,     (Ala.)   Birmingham  Railway  etc.  Co.   v. 
'   Baird,  43. 
"    10.     RAIT;WAYS.— A    CONDUCTOR    MUST   NOT    ASSAULT    A 
'  '"^  PASSENGER  FOR  ABUSIVE  WORDS,  or  in  revenge  or  punish- 
'\4«*'''ment  imder  any   circumstances.     (Ala.)    Birmingham   Railway   etc. 
1  t^^  Co.  V.  Baird,  43. 
'  ^^'^^P'''  17.     RAILWAYS.— A   CONDUCTOR    HAS   NO    RIGHT   TO   AS^ 
f; -'tTi'SAULT  A   PASSENGER  IN  RETALIATION  for  an  assault  com- 
■W-"i^itt6<3   upon  himself  or  upon   another  passenger.     (Ala.)   Birming- 
'^•I'il  ^^™  Railway  etc.  Co.  v.  Baird,  43. 
■*Vrt-i'  See  Constitutional  Law,  31;  Railway  Commission. 
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RAILWAY  COMMISSION. 


M'^H  i.     RAILROAD  AND  WAREHOUSE  COMMISSION,   POWERS 

,'^a13F,.— Under  the  statutes  of  Minnesota,  several  connecting  railways 

'  ."''niiiy;,'by  the  railroad  and  warehouse  commission,  be  compelled  to 

'  ^rfinko  a  joint  arrangement  for  the  carrying  of  coal  between  points 

^  Nvithin  the   state,  where  it  appears  that  by  the  operation  of  such 

■  railways  together  under  a  joint  traffic  arrangement  the  costs  of 

•service  can  be  greatly  lessened.     (Minn.)  State  v.  Minneapolis  etc. 

R.  R.  Co.,  514. 

2.  CONSTITUTIONAL  LAW-POWER  TO  COMPEL  CON- 
NECTING CARRIERS  TO  MAKE  JOINT  TRAFFIC  ARRANGE- 
MENTS.—A  state  may  authorize  its  railway  commission  to  compel 
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connecting  carriers  to  make  joint  traffic  arrangements,  and,  in  the 
event  of  their  being  unable  to  agree  upon  the  division  of  the  rate 
ordered  by  the  commission,  it  may,  after  a  hearing,  determine  such 
division  and  the  railroads  must  abide  by  such  determination. 
(Minn.)  State  v.  Minneapolis  etc.  R.  R.  Co.,  514. 

3.  CARRIERS— POWER  OP  THE  COMMISSION  TO  COMPEL 
THE  CARRYING  OF  CERTAIN  ARTICLES  AT  LESS  THAN 
THE  AVERAGE  RATES.— If  there  is  an  existing  commercial 
necessity  to  which  carriers  themselves  are  accustomed  to  yield  for 
the  carrying  of  articles  of  a  specified  class  at  rates  less  than  those 
fixed  for  other  articles  of  like  bulk,  weight,  and  value,  a  railway 
commission  may  properly  take  into  consideration  such  commercial 
necessity  in  fixing  the  rates  for  which  such  articles  must  be  car- 
ried.    (Minn.)  State  v.  Minneapolis  etc.  R.  R.  Co.,  514. 

4.  CARRIERS— REASONABLENESS  OF  RATES.— The  prima 
facie  evidence  of  the  reasonableness  of  rates  fixed  by  a  railway 
commission  is  not  overcome  by  proof  that  the  actual  cost  to  the 
carrier  is  greater  than  the  compensation  allowed,  if  there  is  in- 
cluded in  such  cost  dividends  paid  by  the  carrier  to  its  stockholders. 
These  do  not  constitute  any  part  of  the  cost  of  doing  its  business. 
(Minn.)  State  v.  Minneapolis  etc.  R.  R.  Co.,  514. 

5.  CARRIERS  — REASONABLENESS  OF  RATES,  REBUT- 
TING PRESUMPTION  OF.— The  presumption  that  the  rates  fixed 
by  a  railway  commission  are  reasonable  cannot  be  overcome  by 
proof  of  the  cost  of  the  railroad  up  to  the  date  of  the  trial,  discon- 
nected from  any  evidence  of  its  present  value  or  cost  of  reconstruc- 
tion. In  determining  the  reasonableness  of  such  rates,  reference 
must  be  had  to  the  fair  value  of  the  property  used  for  the  public 
and  the  fair  value  of  the  services  rendered.  (Minn.)  State  v.  Minne- 
apolis etc.  R.  R.  Co.,  514. 

6.  CARRIERS— BURDEN  OP  PROOF.— IN  RESISTING  AN 
ORDER  OP  A  RAILWAY  COMMISSION  the  carrier  must  assume 
the  burden  of  proof  to  show  that  the  rates  fixed  are  unequal  and 
unreasonable,  and  such  burden  continues  at  every  stage  of  the  trial 
and  in  respect  to  all  matters  afifecting  the  earning  capacity  of  the 
carrier,  its  fixed  charge,  the  operating  expenses,  sources  of  revenue, 
and  the  value  of  the  property  itself.  (Minn.)  State  v.  Minneapolis 
etc.  R.  R.  Co.,  514. 

7.  AN  APPEAL  FROM  AN  ORDER  OF  THE  RAILROAD  AND 
WAREHOUSE  COMMISSION  IS  NOT  THE  EXCLUSIVE  REM- 
EDY, where  the  statute  providing  for  the  appeal  declares  that 
the  court  may,  on  appeal  or  upon  application  for  the  enforcement 
of  the  order,  examine  the  whole  matter  in  controversy,  both  as 
to  the  law  and  the  facts,  and  that  the  remedy  provided  shall  be  in 
addition  to  all  existing  legal  remedies.  On  such  an  application  the 
whole  matter  may  be  heard  de  novo.  (Minn.)  State  v.  Minneapolis 
etc.  R.  R.  Co.,  514. 

RECEIVERS. 

Bee  Corporations,  16;  Mortgages,  6. 

RECORDING  TITLES. 
See  Constitutional  Law,  14-18. 

REFERENCE. 

REFEREES— MISCONDUCT     OP.— IF     COMMISSIONERS 
TO  ASSESS  DAMAGES  against  a  city  from  public  improvements 
Am.   St.   Rep.,  Vol.   LXXXIX.— 66 
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proceed  without  notice  to  the  city,  and  take,  as  Individuals  and 
not  as  a  t)ody,  unsworn  and  ex  parte  statements  and  opinions, 
their  award  should  be  set  aside.  (Colo.)  City  of  Pueblo  t.  Shutt 
I u vestment  Co.,  221. 

RES  GESTAE. 

,'  ''^''  See  Homicid'9,  1, 

'•->-i  :;     ,  RESIDENCE. 

-'/*'";.  See  Domicile. 

":f K    ,    .  RES   JUDICATA. 

f''Ji''^^-'  See  Judgments,  11,  12, 

T%^^if:.\^  RIOTS. 

"'ffJr  RIOTSt— DUTY   OF   STATE   TO   SUPPRESS.— The  duty  of 

'"'V^vrthe  state  to  Interfere  to  suppress  tumult,  riot,  and  unlawful  vio- 
); ■gC'''^^"  fence,  within  a  city,  does  not  necessarily  depend  upon  the  decision 
i.«3^jf  oi  Its  mayor,  or  notification  by  that  officer  that  a  state  of  lawless- 
-'^'''^' riess  and   violence  exists.    (111.)   Chicago  v.   Chicago  League  Ball 


*l||''Club;  243. 


See  Municipal   Corporations,   3-7. 


■:/?^A      '  RIPARIAN    RIGHTS. 

-  '  '  •  See  Waters  and  Watercourses. 

SALES. 

WARRANTY  OF  SALE,  WHAT  IS.— A  sale  of  rice  pursuant 

/  to  an  advertisement  in  a  newspaper  and  the  representations  made 

.^' <*  ,by  the  vendor  that  it  was  good  seed-rice  is  a  warranty,  on  whicfl 

.'!  ,.>  ,he  is  liable  if  the  rice  will  not  sprout.    (N.  C.)  Reiger  v.  Worth,  865. 

AW  '\  SCHOOL  TEACHERS'  PENSIONS. 

frf  ,,  See  Constitutional  Law,  20-24;  Public  Money,  2. 

-'->'"~         '  SEALS. 

''/f'M^'X  ,  •         -  See  Trust  Deeds. 

.>*;"v4#>-  SERVICE.  , 

'^J's»^^%f' \'  ';  See  Process. 


■-'^.Sii'-'-rj'. 


SHERIFFS. 


-'>'>1.^:  SHERIFFS.— THE  PRACTICE  IN  ENGLAND  WHEN  THE 
I  TITLE  TO  GOODS. LEVIED  UPON  UNDER  A  FIERI  FACIAS 
?  WAS  DISPUTED  was  for  the  court,  on  the  suggestion  of  reason- 
kble  doubt,  to  protect  the  sheriff  by  enlarging  the  time  for  making 
"his  return  until  the  right  could  be  tried  between  the  parties,  or 
until  one  of  them  could  give  the  officer  sufficient  indemnity.  (Md.) 
Robe'y  v.  State,  405. 
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2.  A  SHERIFF  IS  ENTITLED  TO  A  BOND  OF  INDEMNITY 
FROM  THE  PLAINTIFF  before  proceeding  further  after  levying 
upon  goodfi,  the  title  to  which  is  disputed,  if  he  honestly  believes 
the  claim  to  be  well  founded.  There  must,  however,  be  some  sub- 
stantial reason  for  the  demand  for  indeufcity,  and  the  officer  must 
act  in  good  faith  in  making  it.     (Md.)  Robey  v.  State,  405. 

3.  SHERIFF,  LIABILITY  OP  PLAINTIFF  IN  EXECUTION 
TO.— If  a  sheriff,  un'der  the  instructions  of  the  judgment  creditor, 
makes  a  levy  in  a  manner  and  upon  property  directed  by  him,  the 
officer  may,  if  he  does  not  knowingly  act  in  an  unlawful  manner, 
recover  from  such  creditor  for  damages  suffered  from  pursuing 
his  direction's,  though  there  Is  no  express  agreement  for  indemnity. 
Hence,  the  plaintiff  is  answerable  to  the  sheriff  for  damages 
recovered  from  him  for  an  excessive  levy  directed  by  the  plaintiff. 
<Md.)  Arnold  v.  Fowler,  444. 

SLANDER. 

1.  SLANDER  — MEANING  OF  WORD  "BITCH"  — WHEN 
QUESTION  FOR  JURY.— Whether  denouncing  a  woman  as  a 
"bitch"  imputes  to  her  a  want  of  chastity,  constituting  the  word 
actionable  per  se,  must  be  determined  by  the  jury  under  all  of 
the  circumstances.     (Iowa)  Graver  v.  Norton,  346. 

2.  SLANDER— EVIDENCE.— If  mitigating  circumstances  are 
not  pleaded,  the  fact  that  the  slanderous  words  were  spoken  in 
anger  is  not  admissible  in  evidence  to  affect  the  measure  of  dam- 
ages.   (Iowa)  Graver  v.  Norton,  346. 

3.  SLANDER— EVIDENCE.— In  slander  for  words  spoken  during 
a  quarrel,  evidence  to  show  the  origin  of  the  quarrel  is  irrelevant. 
(Iowa)  Graver  v.  Norton,  346. 

SPECIFIC  PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE.— A  CONTRACT  TO  CUT 
TREES  from  land  and  convert  them  into  lumber,  indefinite  and  un- 
certain as  to  the  trees  to  be  cut,  cannot  be  specifically  enforced. 
(Miss.)  Bomer  Brothers  v.  Canaday,  593. 

2.  SPECIFIC  PERFORMANCE  OP  A  CONTRACT  TO  CUT 
TREES  from  land  and  convert  them  into  lumber  cannot  be  decreed 
and  a  receiver  appointed  for  that  purpose,  as  such  performance 
would  unduly  tax  the  superintendence  of  the  court.  (Miss.)  Bomer 
Brothers  v.  Canaday,  593. 

See  Landlord  and  Tenant,  2. 

SPOLIATION  CLAIMS. 
See  Attachment  and  Garnishment,  3. 

STATE. 
See  Actions,  2. 

STATUTE   OP    LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
See  Constitutional  Law;  Equity  Jurisdiction,  2. 
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SUBAGENTS. 
See  Agency, 

I,'  SUMMONS. 

See  Process. 


SUNDAY  CONTRACTS. 
See  Contracts,  1, 

SURETYSHIP. 
See  Executors  and  Administrators;   Officers;   Sherlffa, 

SURFACE  WATERS. 
See  Waters  and  Watercourses; 

SWITCHES  AND  SIDETRACKS. 
See  Constitutional  Law,  31. 

TAXATION. 


;  .  1.  A  STATUTE  IMPOSING  A  DIRECT  TAX  ON  PROPERTY 

'Is  ^unconstitutional,  if  it  does  not  apportion  the  burden  equally 
among  the  owners  of  estates  sought  to  be  taxed.  (N.  Y.)  Matter  of 
Pell,  791. 

2.  TAXATION.— THE  LEGISLATURE  POSSESSES  UNLIM- 
ITED POWERS  OF  TAXATION  except  as  restrained  by  constitu- 
t'ional  provisions.     (N.  Y.)  Matter  of  Pell,  791. 

.f '  3.     CONSTITUTIONAL       LAW  —  TAXATION  —  CLASSIFICA- 

,.TION. — A  statute  which  declares  that  the  owners  of  a  particular 

class  of  property,  acquired  at  a  particular  time,  shall  be  taxed,  is 

'•'in  no  sense  a  classification  of  property  for  taxation,  but  is  equiva- 

.  lent  to  naming  the  owners  of  such  property  and  taxing  them,  and 

is  unconstitutional   as   denying  equal   protection   of   law.    (N.    Y.) 

'  Matter  of  Pell,  791. 

'-V'-'.4.     CONSTITUTIONAL  LAW— INHERITANCE  TAX.— A  statute 

. '„".,,lmposing  a  succession  or  transfer  tax  upon  estates  which  vested 

"yj.^prior  to  its  enactment  Is  unconstitutional,  as  diminishing  the  value 

^J{  of.  such  vested  estates,  impairing  the  obligation  of  a  contract,  and 

^'".taking  private  property  for  public  use  without  compensation.    (N. 

."^^^Y.^CMatter  of  Pell,  791. 

'    ''<5.  TAXATION.— THE   ASSESSMENT   AND    COLLECTION    OP 

.  AvST'CCESSION   OR   TRANSFER   TAX   ON   VESTED   REMAIN- 

"'DERS  not  yet  in  possession  should  be  postponed  until  the  persons 

are  ^  known   who   should  ultimately  come  into  possession.    (N.   Y.) 

'  Matter  of  Pell,  791. 

.•;;T,..  TAXATION.— a  succession  OR  TRANSFER  TAX  UPON 
ESTATES  IS  NOT  IMPOSED  UPON  PROPERTY,  but  upon  the 
right  of  succession,     (N.  Y.)  Matter  of  Pell,  791. 

7.  TAX  SALES,  NOTICE  OF.— The  provisions  of  the  statute 
requiring  notice  to  be  given  before  selling  property  for  taxes  delin- 
quent thereon. are  mandatory.    In  the  absence  of  such  notices  given 
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as  prescribed  by  statute,  the  tax  collector  has  no  power  to  make  a 
sale.    (Minn.)  McCord  v.  Sullivan,  561. 

8.  TAX  SALES,  STATUTES  UNDERTAKING  TO  CURE  DE- 
FECTS IN  NOTICES  OF.— A  statute  undertaking  to  make  valid  tax 
sales,  which  were  void  when  made  because  the  notices  of  sale  were 
not  given  for  the  time  prescribed  by  statute,  is  unconstitutional 
and  void,  though  the  legislature  might,  in  advance,  have  authorized 
the  sales  to  be  made  upon  the  notices  actually  given.  (Minn.)  Mc- 
Cord V.  Sullivan,  561. 

9.  IN  A  STATUTE  PROVIDING  FOR  THE  FORECLOSURE 
OF  TAX  LIENS,  the  word  "owner"  means  the  absolute  owner  of 
the  land,  and  does  not  include  an  attaching  creditor.  (Neb.)  Leigh 
T.  Green,  751. 

See   Public   Money. 

TELEGRAPH  COMPANIES. 

1.  TELEGRAPH  COMPANIES  —  FAILURE  TO  DELIVER 
MESSAGE— DAMAGES. — If  a  telegraph  company  is  negligent  in 
failing  to  deliver  a  telegram  giving  the  person  to  whom  it  is  ad- 
dressed an  opportunity  to  make  a  contract,  the  loss  of  profits  which 
he  might  have  made  if  he  had  entered  into  the  contract  is  too  re- 
mote and  uncertain  to  be  recovered.  (Miss.)  Johnson  v.  Western 
Union  Tel.  Co.,  584. 

2.  TELEGRAPH  COMPANIES— DELAY  IN  DELIVERY  OF 
MESSAGE- EXEMPLARY  DAMAGES.— If  a  telegraph  company 
negligently  fails  to  deliver  a  telegram  sent  by  the  son  in  law  of 
plaintiff  to  a  third  person  for  the  benefit  of  plaintiff,  the  latter  has 
a  right  of  action  against  the  company,  and  may  recover  exemplary 
damages  for  mental  anguish,  on  allegations  that  the  failure  to  de- 
liver the  message  was  willful,  wanton,  and  gross  negligence.  (S.  C.) 
Butler  v.  Western  Union  Tel.  Co.,  893. 

3.  TELEGRAPH  COMPANIES— FORGED  TELEGRAM— RE- 
COVERY FOR  MENTAL  SUFFERING.— A  telegraph  company  is 
liable  in  damages  for  the  mental  suffering  resulting  from  injury 
to  the  character  and  reputation  of  one  of  the  parties  to  a  forged 
telegram  sent  by  the  company's  agent  within  the  scope  of  his 
employment.     (Miss.)  Magouirk  v.  Western  Union  Tel.  Co.,  603. 

4.  TELEGRAPH  COMPANIES.— EVIDENCE  AS  TO  HABITS 
OF  A  TELEGRAPH  OPERATOR  addressed  to  his  fitness  for  the 
place  he  holds  is  admissible  in  an  action  against  the  company  to 
recover  for  his  act  as  its  agent  in  sending  a  forged  telegram. 
(Miss.)  Magouirk  v.  Western  Union  Tel.  Co.,  003. 

5.  TELEGRAPH  COMPANIES-CONSTRUCTION  OF  STAT- 
UTE.—A  statute  imposing  a  penalty  on  telegraph  companies  for 
failure  to  transmit  messages  correctly  does  not  apply  to  cases  of 
delay  in  transmission.  (Miss.)  Marshall  v.  Western  Union  Tel.  Co., 
£85. 

See  Contracts,  2;  Eminent  Domain,  4-7. 

TIMBER. 

See  Specific  Performance. 

TITLE. 
See   Vendor   and   Vendee. 

TITLE  OF  STATUTES. 
See  Constitutional  Law,  1-7. 


104G  Index.  1 

TOMBSTONES. 
See  Evidence,  5-8. 

TORRENS  LAND  ACT. 
See  Constitutional  Law,  14-18. 

TRIAL. 

'  1.    TRIAI^DIRECTING  VERDICT.— If  the  facts  concerning  a 
contract  are  admitted,  it  is  the  duty  of  the  court  to  direct  the  jury 
;,-'. whether  or  not  such  facts,  in  law,  constitute  a  legal  justification  for 
/'"the  termination  of  the  contract.     (111.)  Kendall  v.  West,  317. 
"•\;'''-:^2./ TRIAL  — DIRECTING     VERDICT. —  A     motion     to     direct 
., .  j^-'a-Werdict  should  be  sustained  when  it  clearly  appears  to  the  trial 
^-\  'ju'dge  that  it  would  be  his  duty  to  set  aside  a  verdict  in  favor  of 
'  i*^^i-'tho  party  on  whom  the  burden  of  proof  rests.    (Iowa)   Cherry  ¥► 
'  ^.fr.fr*'^^'*  Moines  Leader,"  3G5. 
-  -i^*  Jr",  See  Instructions, 

7"X^f-^<Vi-^>*'.  TRUST   DEEDS. 

'%*§&V;TRUST  DEEDS— CONDITIONS— SEAL.— If  a  trust  deed  pro- 
'",j|kvldes  for  the  appointment  of  a  substituted  trustee  under  the  "hand 
■'-'4f"and*rseal,''  of  the  beneficiary,  such  appointment  in  writing  but  not 
-^t'T  under  seal  is^Aoid.     (Miss.)  Sharpley  v.,  Plant,  588. 

UNDUE   INFLUENCE. 
See  Deeds;  Wills. 

USURY. 

,  \C;^,  1.     USURY.— A  PRINCIPAL  WHO  AUTHORIZES  AN  AGENT 

..'^'-TO  MAKE  A  LOAN  to  a  pertain  party  for  a  specified  amount  can- 

1  /'tf  not  avoid  the  effect  of  his  agent's  conduct,  whether  known  or  un- 

r*,'^V  known  to  him,  in  exacting  a  bonus    for    making    the    loan,  and  if 

';''^%such  bonus  and  the  interest  agreed  to  be  paid  exceed  the  amount 

^^^Vj^' allowed  by  law,  the  transaction  is  tainted  with  usury.     (Minn.)  Rob- 

'  vi-  iiisou  v.  Blaker,  541. 

tJ*'^^^/    '2.    USURY— ESTOPPEL.— A   purchaser   of   mortgaged    premises 
^sjl'-plvwho  assumes  payment  of  the  mortgage  debt  with  full  knowledge 
;-.CV^of  the  payments  stipulated  for  therein   is  estopped  to  set  up  the 
/.'^>  defense  of  usury.     (Iowa)  Spinney  v,  Miller,  351. 

%'Jrf  ";:3:,  USURY.— FINDING  OF  JURY  that  a  transaction  is  usurious 
'  ^ff-l'^Is'  binding  on  the  court  if  there  is  substantial  evidence  to  support 
<-*-i$  Itl^,(Mo.)  Marx  v.  Hart,  715. 

^•/    '■■'^h^^i'  See  Attachment  and  Garnishment,  7. 

.'  r>.;^.<        ^  ■■  VENDOR  AND  VENDEE. 

"'  '1/  VENDOR  AND  PURCHASER.— A  TITLE  IS  NOT  UN- 
MARKETABLE where  no  question  of  fact  is  involved  and  it  is 
good  as  a'  matter  of  law.     (Minn.)  Mathews  v.  Lightner,  558. 

'2.  VENDOR  AND  VENDEE.— A  CONTRACT  FOR  THE  SALE 
OF  LAND  IS,  IX  LAW,  WHOLLY  EXECUTORY,  and  produce* 
no  off''i  t'iii)nii  ihc  respective  estates  and  titles  of  the  parties.  (Ala.) 
Davis  v.  ^\  illKinib,  o5. 
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3.  VENDOR  AND  VENDEE.— IN  EQUITY,  A  CONTRACT  FOR 
THE  SALE  OF  LAND  IS  REGARDED  AS  EXECUTED,  so  far 
as  the  interest  or  estate  in  the  land  of  the  two  parties  is  concerned, 
and  as  operating  to  transfer  tlie  estate  from  the  vendor  and  to  vest 
It  in  the  vendee.     (Ala.)  Davis  v.  Williams,  55. 

4.  FRAUD— INADEQUACY  OF  PRICE— RESCISSION  OF  CON- 
VEYANCE.— If  an'  ignorant  person,  without  knowledge  of  the  title 
to  his  property  or  its  value,  is  induced  by  another,  under  false  rep- 
resentations, to  convey  such  property  for  such  a  grossly  inadequate 
price  as  to  shock  the  conscience,  he  is  entitled  to  a  rescission  of  the 
conveyance  for  fraud.     (Tenn.)  Stephens  v.  Ozbourne,  957. 

See  Assignments;  Eminent  Domain,  6. 

VENUE. 

VENUE  IN  CRIMINAL  CASES.— If  the  evidence  does  not 
expressly  locate  the  crime  as  having  been  committed  in  the  county 
charged  in  the  indictment,  but  there  are  in  the  evidence  references 
to  various  localities  and  landmarks  at  or  near  the  scene  of  the 
crime  known  by,  or  probably  familiar  to,  the  jury,  and  from  which 
it  may  have  reasonably  concluded  that  the  crime  was  committed 
In  the  county  alleged,  it  is  sufficient  proof  of  venue.  (Fla.)  McCune 
V.  State,  225. 

See  Equity  Jurisdiction,  1. 

VERDICT. 
See  Criminal  Law;  Directing  Verdict. 

VESTED  RIGHTS. 
See  Constitutional  Law,  37-41. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  14,  15. 


WAREHOUSEMEN. 

COLD  STORAGE  WAREHOUSEMLN,  in  the  absence  of  an 
express  contract,  impliedly  undertake  to  maintain  the  necessary 
temperature  required  for  the  preservation  of  such  property  as  may 
be  stored  with  them.  (N.  Y.)  Sutherland  v.  Albany  Cold  Storage 
etc.  Co.,  815. 

WAREHOUSE  COMMISSION. 
See  Railway  Commission. 

WARRANTY. 

See  Husband  and  Wife,  2,  3;  Sales. 

WATERS  AND  WATERCOURSES. 

1.     RIPARIAN     RIGHTS  — BOUNDARY     OF     RIVER  —  HIGH 
AND  LOW  BANKS. — If  a  river  has  two  sets  of  banks,  one  confln- 
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Ing  the  water  when  it  is  low  and  the  other  confining  It  when  It 
is  hiph,  the  hiph  banl^s  form  the  true  boundary  of  the  river  in 
determining  what  land  is  riparian  thereto  and  the  rights  growing 
out  of  such  riparian  ownership.  (Cal.)  Ventura  Land  etc.  Co.  v. 
Meiners,  128. 

2.  WATERS.  SURFACE— WHAT  ARE.— Water  collected  in  a 
pond  or  basin  from  rain  falling  upon  surrounding  highlands,  hav- 
ing no  natural  outlet  except  through  evaporation  or  percolation,  and 
at  times  entirely  disappearing  from  such  cause,  is  surface  water. 
(S.  C.)  Brandenberg  v.  Zeigler,  887. 

3.  WATERS,  SURFACE— RIGHT  TO  ARTIFICIALLY  DRAIN. 
;-  •  -Land  containing  a  pond  of  surface  water,  without  an  outlet,  cannot 

be  drained  by  means  of  an  artificial  ditch  on  the  lands  of  a  lower 
^  ;  -  proprietor,  to  his  injury,  without  liability  in  damages.  (S.  C) 
/."„•   Brandenberg  v.  Zeigler,  887. 

\.  '       4.     WATERS,    SURFACE— RIGHT  TO   DRAIN.— An  upper  pro- 
",'.,"/  prietor  has  no  right,  by  artificial  drains,  to  collect  surface  water 
'?    '  and  thereby  cast  or  throw  it  upon  a  lower  proprietor,  to  his  Injury. 
■V4?<S.  C.)  Brandenberg  v.  Zeigler,  887. 

i^'f^-'^b.     WATERS— DRAINAGE    UPON    OTHER    LANDS.— So   long 

V,^"  as  an  owner  of  land  leaves  it  in  its  natural  condition,   he  is  not 

'  5;|  reguired  to  adopt  any  measiires  to  prevent  the  flowage  of  surface 

,/■*  water  from  his  premises  on  the  adjoining  land.     (N.  Y.)  Davis  v. 

^  'f. J;' Niagara  Falls  etc.  Co.,  817. 

'^^^^  ',Zq:    WATERS— DRAINAGE    OF    SURFACE    WATER.— A    lower 
.'f  .proprietor  has  no  right  to  levee  against  a  swale  or  natural  drain- 
•  -     way,  for  surface  water  falling  on  the  lands  of  the  upper  proprietor 
if  its  effect  is  to  stop  the  flow  of  such  water  and  cause  it  to  back 
over  such  land.     He  may  construct  a  levee  if,  in  connection  there- 
with,  he  maintains  a  ditch  of  ample  capacity  to  carry  off   such 
'-surface  water.     (Cal.)  Sanguinettl  v.  Pocli,  169. 

7.     WATERS-EASEMENT    FOR    DRAINAGE    OF    SURFACE 

■-.'    WATER. — The   upper  owner  of   land   has  an   easement  over  the 

■,'.    land  of  the  lower  owner  to  diR<'harge  surface  water  as  it  is  ac- 

'•  ■  customed  naturally  to  flow,  and  the  lower  owner  has  no  right  to 

„"■  -  interrupt   such   natural    flow   to   the   injury   of   the   upper   owner. 

,r"''(Cal.)  Sanguinetti  v.  FocIj,  1(J9. 
V,  '  ',8.  WATERS  — RIGHT  TO  PROTECT  LAND  AGAINST 
'  -'. ,  FLOOD  WATER.— The  lower  owner  of  land  has  a  right  to  protect 
r-  -.-  it  by  levee  against  floo<l  water  of  a  natural  watercourse,  though 
i.  ';.,  he  thereby  backs  water  upon  the  land  above.  (Cal.)  Sanguinettl  v. 
rC"-    Pock,  1G9. 

//;,.,'^    9.     WATERS— DRAINAGE  OF  SURFACE  WATER.— A  natural 

; J  4v;  swale  or  depression  in  level  land  which  has  neither  a  definite  be- 

,'';vJ' 'ginning  or  ending,   and   which   acts  as  a  local  drainway   for  the 

S\  surface  water  on  a  limited  amount  of  land,  is  not  a  natural  water- 

•" ''-f.  cburse,  and  cannot  be  closed  by  the  owner  of  the  servient  tene- 

.;  •■* -iueht.to"  the  detriment  of  the  dominant  tenement.     (Cal.)  Sanguinettl 

%.•  .^CPock,  1G9. 

-V:  ^10.';.WATERS.-IN  CLIMATES  WHERE  RAIN  FALLS  IN  THE 

/'  "FORM  OF  SNOW,  an  owner  of  land  must  build  his  structures  with 

■  would  be  unnecessary  where  there  is  no  fall  of  snow, 

V   to  prevent  injury  to  adjoining  land.     (N.  Y.)  Davis  v. 

Niagara- Falls  etc.  Co.,  817. 

11.  WATERS.— WHEN  AN  OWNER  OF  LAND  PUTS  A 
STRUCTURE  THEREON  he  must  take  care  of  the  water  that  falls 
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on  his  premises,  except  in  the  case  of  extraordinary  storms.    (N.  Y.) 
Davis  V.  Niagara  Falls  etc.  Co.,  817. 

See  Nuisance. 

WILLS. 

1.  WILLS— EXECUTION  OF.— A  will  written  npon  a  blank 
form  in  which  a  blank  space  is  left  after  the  end  of  the  testamen- 
tary provisions,  and  containing  upon  the  following  page  a  provision 
for  the  appointment  of  an  executor,  followed  by  the  clause  "in  wit- 
ness whereof"  and  signed  by  the  testator,  without  any  provision  for 
the  disposition  of  property,  or  other  provision  after  the  name  of  the 
testator,  is  properly  signed  "at  the  end  thereof"  within  the  meaning 
and  as  required  by  statute.     (Cal.)  Estate  of  Blake,  135. 

2.  WILLS.— THE  SIGNING  OF  A  WILL  BY  THE  WIT- 
NESSES BEFORE  IT  WAS  SIGNED  BY  THE  TESTATOR  is  not 
fatal  to  it  if  his  signature  was  affixed  immediately  after  theirs, 
and  all  the  signing  was  in  the  presence  of  the  testator  and  the 
witnesses.     (N.  C.)  Cutler  v.  Cutler,  854. 

3.  WILL-WHAT  IS.-THE  FORM  OF  ANY  INSTRUMENT 
is  of  little  consequence  in  determining  whether  it  is  a  will.  If 
it  is  executed  with  the  formalities  required  by  statute,  and  is  to 
operate  only  after  the  death  of  the  maker,  it  is  a  will.  (Mich.) 
Ferris  v.  Neville,  480. 

4.  WILLr-WHAT  IS.— AN  INSTRUMENT  executed  with  the 
formalities  required  in  case  of  a  will,  and  reciting  that  "this  Is 
good  to  F.  for  eight  hundred  dollars,  as  payment  for  care  and 
attendance  rendered  by  her  to  me  in  my  last  sickness;  this  eight 
hundred  dollars  to  be  collected  out  of  my  estate  after  my  death, 
providing,  however,  I  die  a  bachelor,"  is  a  will.  (Mich.)  Ferris  v. 
Neville,  480. 

5.  WILLS.— MENTAL  CAPACITY— COMMUNICATIONS  BE- 
TWEEN HUSBAND  AND  WIFE.— A  testator's  widow  cannot  tes- 
tify to  communications  made  by  the  testator  to  her  during  their 
marriage,  touching  his  mental  capacity,  under  a  statute  absolutely 
prohibiting  the  husband  or  wife  to  be  examined  as  to  communi- 
oations  made  by  the  one  to  the  other  during  marriage,  or  to  reveal 
such  communications  after  the  married  relation  ceases.  (Iowa) 
Hertrich  v.  Hertrich,  389. 

6.  WILLS.— NONEXPERT  EVIDENCE  as  to  facts  concerning 
the  mental  and  physical  condition  of  a  testator  before  and  after 
the  execution  of  his  will  is  admissible  on  a  contest  of  the  will  for 
want  of  mental  capacity  to  make  it.  (Iowa)  Herti'ich  v.  Hertrich, 
S89. 

7.  WILLS.— NONEXPERT  OPINION  as  to  the  mental  condi- 
tion of  the  testator  at  the  time  of  the  execution  of  his  will  based 
on  an'  extended  acquaintance,  dealings  and  conversations  of  the 
witness  with  the  testator,  both  before  and  after  his  alleged  mental 
aberration,  is  admissible  on  a  contest  of  such  will.  (Iowa)  Her- 
trich V.  Hertrich,  389. 

8.  WILLS.— OPINION  OF  SUBSCRIBING  WITNESS  to  a  will 
as  to  the  mental  capacity  of  the  testator  at  the  time,  is  admissible 
without  qualification.     (Iowa)  Hertrich  v.  Hertrich,  389. 

9.  WILLS— EVIDENCE.— THE  FINAL  REPORT  and  peti- 
tion for  the  discharge  of  the  executrix  is  admissible  in  evidence 
to  show  the  amount  of  the  estate,  when  the  will  is  contested. 
(Iowa)  Hertrich  v.  Hertrich,  389. 
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10.  TVTLT.S— DECLARATION  OF  LEGATEE  AS  EVIDENCE— 
CONSPIRACY.— The  fact  that  a  legatee,  prior  to  the  execution  of 
a  will  had  asked  the  confidential  adviser  of  the  testator  not  to 
advise  against  the  execution  of  the  will  if  he  were  coniRulted  by  the 
testator,  is  not  admissible  for  the  purpose  of  setting  the  will  aside 
for  mental  incapacity  on  the  part  of  the  testator  if  there  are 
other  innocent  legatees,  nor  is  such  evidence  admissible  against 
another  legatee  alleged  to  be  a  coconspirator,  without  preliminary 
evidence  of  the  existence  of  such  conspiracy.  (Iowa)  Hertrich  v. 
Hertrich,    389. 

11.  WILLS.— UNDUE  INFLUENCE   CANNOT  BE   INFERRED 
•   alone  from  motive  or  opportunity.     There  must  be  evidence  that 

it  not  only  existed,  but  that  it  was  exercised  with  respect  to  the 
making  of  the  will  itself.     (Colo.)  In  re  Shell's  Estate,  181. 
■'^  12.     WILLS— UNDUE   INFLUENCE.— IF    THERE    IS    NO    EYI- 
.  DENCE  to  support  a  charge  of  undue  influence,  the  court  should 
C  direct  a  verdict  to  that  effect.     (Colo.)  In  re  Shell's  Estate,  181. 
3V    13.     WILLS— UNDUE  INFLUENCE.— EVIDENCE  that  the  pro- 
'^"''/ponent  of  a  will,  some  sixteen  years  before  It  was  executed,  en- 
^   tered   the  testator's   family,   and   brought  about   an   estrangement 
between  him  and  his  wife,  which  led  to  a  divorce  and  later  to  a 
maiTiage  between  him  and  the  proponent,  is  too  remote  to  show 
iindue.  influence  in  the  execution  of  the  will.    (Colo.)  In  re  Schell's 
.'.Estate,' 181. 

'•^'i  1-4."  WILLS-^WHEN  NOT  UNNATURAL.— A  WILL  in  favor  of 
a,-  second  wife,  excluding  the  children  of  the  first  wife,  one  of 
whom  is  a  cripple,  she  having  been  previously  provided  for  by 
the  testator,  and  also  having  married,  is  not  unnatural.  (Colo.)  In 
re  Shell's  Estate,  181. 

15.     WILLS— EVIDENCE     OF    UNNATURAL    CHARACTER.— 
"  The  intrinsic  character  of  a  will  may  be  considered  as  showing 
it  unnatural,   and  extrinsic  evidence  to  that  effect  is  also  admis- 
-sible.     (Colo.)  In  re  Shell's  Estate,  181. 

10.     WILLS.— TESTIMONY    OF    UNDUE    INFLUENCE    MUST 
\BE  CONNECTED  with  evidence  tending  to  prove  that  It  existed 
and  was  exercised  at  or  near  the  time  the  will  was  made.     (Colo.) 
In  re  Shell's  Estate,  181. 

17.     WILLS.— FRAUD     AND     UNDUE    INFLUENCE     are     not 
;>  synonymous.     (Colo.)  In  re  Shell's  Estate,  181. 
;jr^.,    18.     THE  REVOCATION  OF  A  WILL  CONSISTS  of  two  things?: 
i^'jjrhl\\Q  intention  of  the  testator  and  some  outward  act  or  symbol  of 
■«:>;  destruction.     (N.  C.)  Cutler  v.  Cutler,  854. 

-Vfe^'lO.     WILLS— REVOCATION    FROM    MUTILATION    BY    VER- 

j'ViMIN.— If  it  appears  that  a  will  offered  for  probate  has  been  muti- 

-  /tVlated  by  moths  or  other  vermin,  so  that  the  signature  is  entirely 

K'^-f^one,  and  that  the  testator  before  his  death  knew  of  this  condition, 

'/it  should  be  left  to  the  jury  to  say  from  all  the  evidence  whether 

-,  '^' or  hot  he  intended  the  writing  to  remain  his  will.     (N.  C.)  Cutler  v. 

'•'Cutler,  854. 

'"..2p;  -WILLS— REVOCATION— BURDEN    OF    PROOF.— If   It   ap- 

poius  that  the  signature  to  the  will  offered  for  probate  has  been 

torn   off   or   obliterated   by   moths,    the   burden    of   proof   remain* 

with,  the  proponents  to  account  for  the  mutilation  and  to  show  that 

the  writing  remained  the  will  of  the  testator  at  the  time  of  his 

death.     (N.  C.)  Cutler  v.  Cutler,  854. 

21.     WILLS —THE  BURDEN  OF  PROOF,  where  it  appears  that 
the  testator's  signature, is  no  longer  upon  the  paper  offered  for  pro- 


Index.  1051 

bate  as  a  will,  Is  upon  the  proponents  to  establish  that  It  was  not 
revoked  by  him.    (N.  O.)  Cutler  t.  Cutler,  854. 

22.  WILL  OF  WOMAN,  WHEN  NOT  REVOKED  BY  HER 
SUBSEQUENT  MARRIAGE.— Under  a  statute  providing  that  a 
married  woman  may  devise  and  dispose  of  property  by  her  last  wilt 
In  writing,  and  make,  alter,  or  revoke  the  same  in  like  manner  as 
If  unmarried,  the  will  of  a  woman  is  not  revoked  by  her  subsequent 
marriage.    (Minn.)  Kelly  v.  Stevenson,  545. 

See  Deeds,  2,  3. 

WITNESSES. 

1.  EVIDENCE  OF  EXPERTS— CREDIBILITY.— The  testimony 
of  qualified  experts  upon  hypothetical  questions  properly  framed  as 
to  the  mental  condition  of  a  testator  upon  a  contest  of  his  will  is 
competent  evidence,  the  credibility  and  weight  of  which  is  solely 
for  the  jury.  It  is  not  within  the  province  of  the  court  to  so  dis- 
credit such  evidence  in  instructions  as  to  practically  destray  its 
value.     (Cal.)   Estate  of  Blake,   135. 

2.  EVIDENCE.— AN  OPINION,  so  far  as  it  consists  of  a  state- 
ment of  the  efifect  produced  on  the  mind,  is  primary  evidence,  and 
admissible  whenever  a  condition  of  things  is  such  that  it  cannot 
be  reproduced  and  made  palpable  in  the  concrete  to  the  jury.  (Fla.) 
Higginbotham  v.  State,  237. 

3.  EVIDENCE.— AN  OPINION  constituting  a  mere  shorthand 
rendering  of  the  facts  is  admissible  in  evidence  subject  to  crosa- 
examination  as  to  the  facts  on  which  it  is  based.  (Fla.)  Higgin- 
botham V.  State,  237. 

4.  EVIDENCE— OPINION.— THE  PHYSICAL  OR  MENTAL 
CONDITION  OR  APPEARANCE  of  a  person,  or  his  manner, 
habit,  or  conduct,  may  be  proved  by  the  opinion  of  a  nonexpert 
witness,  founded  on  observation.     (Fla.)  Higginbotham  v.  State,  237. 

5.  EVIDENCE— OPINIONS.— An  inference  necessarily  involv- 
ing certain  facts  may  be  stated  in  evidence  without  the  facts,  the 
inference  being  an  equivalent  to  a  specification  of  the  facts,  but  if 
the  facts  are  not  necessarily  involved  in  the  inference,  they  must 
be  stated.     (Fla.)  Higginbotham  v.  State,  237. 

6.  EXPERT  EVIDENCE  OF  INSANITY.— The  weight  of  the 
opinions  of  experts  as  to  the  insanity  of  one  accused  of  crime, 
based  on  facts  learned  through  personal  examination  of  him,  is 
for  the  jury  alone,  without  unfair  criticism  or  discrediting  reflec- 
tion by  the  court.     (Iowa)  State  v.  McCullough,  382. 

7.  EXPERT  EVIDENCE  is  generally  for  the  jury  alone  to  con 
sider,  without  discredit  or  detraction  from  its  weight  by  the  court 
(Iowa)  State  v.  McCullough,  382. 

8.  EVIDENCE.— WHEN  PART  OF  AN  ANSWER  to  a  ques- 
tion is  admissible  and  part  inadmissible,  a  motion  to  strike  out  such 
answer  is  properly  refused,  unless  it  is  confined  specifically  to  the 
inadmissible  portion.    (Fla.)  Higginbotham  v.  State,  237. 

9.  PRIVILEGED  COMMUNICATION.  —  A  STATUTE  EX- 
CLUDING THE  TESTIMONY  OF  A  PHYSICIAN,  as  to  informa- 
tion acquired  by  him  while  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity,  will  not  exclude  testimony  as  to  how  an  accident  hap- 
pened, where  such  information  was  acquired  while  attending  the 
plaintiff,  but  it  did  not  appear  that  it  was  necessary  for  purposes 
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of  professional  treatment    (N.  Y.)  Green  v.  Metropolitan  St  Ry. 
Co.,  807. 

10.  PRIVILEGED  COMMUNICATIONS— WAIVER.— The  testi- 
mony of  plaintiff  on  cross-examination  as  to  communications  made 
to  hia  physician  is  not  voluntary  in  such  sense  as  to  constitute  a 
waiver  of  his  privilege.     (Iowa)  Burgess  v.  Sims  Drug  Co.,  359. 

11.  PRIVILEGED  COMMUNICATIONS  — TESTIMONY  ON 
FORMER  TRIAL— WAJVER.— Any  waiver  of  privileged  com- 
munication resulting  from  the  introduction  of  testimony  on  a  trial 
must  be  limited  to  that  trial,  and  does  not  constitute  a  waiver  of 
the  right  to  insist  upon  the  privilege  at  a  subsequent  trial.  (Iowa) 
Burgess  v.  Sims  Drug  Co.,  359. 

Bee  Wills 
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